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JAAf BS  H.  ROTHROCK. 

On  the  fourteenth  day  of  January,  1899,  James  H. 

Rothrock,  for  many  years  a  justice  of  tiiis  court,  and  several 

times  its  chief  justice,  departed  this  life,  at  his  home  in  Cedar 

Rapids. 

On  May  17,  1899,  the  occasion  being  a  ceremonial  in 

honor  of  his  memory  before  said  court,  Hon.  N.  M.  Hubbard, 

offering  resolutions  on  part  of  the  bar  of  the  state,  spoke  as 

follows : 

May  it  Please  the  Coubt  : 

This  is  my  forty-sixth  year  in  practice.  I  have  known 
aU  the  judges  whose  likenesses  hang  on  this  wall,  and  have 
been  permitted  to  practice  before  all  of  them  except  four  who 
were  earlier  than  my  tima 

The  services  for  which  we  have  met  probably  come  closer 
to  me  than  those  that  have  been  held  for  almost  any  other 
man  who  has  occupied  a  position  on  this  bench.  I  must 
say  only  one  thing  before  proceeding,  I  am  very  proud  of 
the  fact  that  in  my  judgment  this  court  has  not  deterio- 
rated from  the  time  I  first  knew  it,  and  that  its  judgments 
and  opinions  still  command  the  respect  and  the  con- 
fidence of  the  bar  of  the  United  States,  as  I  believe. 
(Reading  resolutions.) 

At  a  meeting  of  a  large  number  of  the  members  of  the  bar 
from  different  portions  of  the  state,  held  on  the  17th  day  of  Jan- 
nary,  1899,  the  undersigned  were  appointed  a  committee  to  express 
the  sentiment  and  appreciation  of  the  bar  for  the  life,  character 
and  services  of  Mr.  Justice  Rothrock,  long  a  judge  of  this  court  and 
of  the  district  court  of  the  Eighth  Judicial  district. 

Judge  James  H.  Rothrock  was  a  district  judge  for  nine  years, 
and  for  twenty-one  years  a  jusTtice  and  chief  justice  of  this  court. 
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« 

During  the  civil  war  he  was  a  gallant  and  able  officer  in  the 
defense  of  the  Union. 

He  was  one  of  our  fir^  citizens,  he  was  a  kind  husband  and 
father,  a  staunch  friend  and  won  the  love  and  confidence  of  all. 

His  ability  and  integrity  were  never  questioned.  In  every 
position  of  trust  and  confidence  to  which  he  was  called  by  the 
people  he  always,  and  under  all  circumstances,  performed  his  duty 
with  unswerving  fidelity,  with  a  clear  and  unbiased  judgment  and 
wholly  uninfluenced  by  public  clamor  or  personal  considerations. 

His  thirty  years  .of  service  upon  the  bench  of  this  state  were 
rendered  during  the  formative  period  of  Iowa  jurisprudence,  and 
no  one  judge  has  done  more  to  establish  a  firm,  dignified  and  clear 
exposition  of  the  law  than  he. 

His  opinions,  contained  in  sixty-one  volumes  of  the  Iowa 
reports,  are  models  of  clear  analysis,  forceful  expression  and  strong 
good  sense. 

His  whole  life  and  character  were  an  honor  alike  to  the 
people  whom  he  served  and  the  positions  he  has  graced  so  long 
and  so  well  as  a  just  and  upright  judge.  He  will  long  be  remem- 
bered by  the  people  of  Iowa  as  a  man  of  true  eminence  in  every 
relation  of  life.  He  has  gone  away,  though  we  trust  the  good  he 
has  done  will  long  live  after  him,  and  continue  to  benefit  mankind 
when  all  of  us  here  who  mourn  him  shall  have  been  forgotten. 

All  of  which  is  respectfully  submitted  and  asked  to  be  spread 
upon  the  records  of  this  court.  (Signed) 

H.  H.  .Trimble, 
Smith  McPhebson, 
W.  J.  Knight, 
Wm.  G.  Thompson. 
Cabroll  Wright, 
Mnx)  P.  Smith, 
N.  M.  Hubbard. 

May  it  Please  the  Court  : 

In  the  absence  of  Judge  Trimble,  it  becomes  my  duty  to 
present  to  this  court  the  appreciation  of  the  bar  of  Mr- 
Justice  Rothrock. 

About  the  1st  of  September  last,  the  Judge  was  taken  ill 
with  heart  troubla  Soon  afterwards  he  received  a  note  from 
Mr.  Nelson  W.  Evans,  of  Portsmouth,  Ohio,  with  whose 
father  Judge  Rothrock  studied  law  many  years  ago.  Mr- 
Evans  was  writing  a  book  giving  a  short  account  of  all  the 
lawyers  who  had  lived  in  Adams  county,  Ohio.  Judge 
Rothrock  wrote  him  a  note  referring  him  to  Hon.  H.  H. 
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Trimble,  Hon.  Smith  McPherson  and  myself  for  a  sketch  of 
his  life.  I  wrote  the  following  and  submitted  it  to  my 
friends,  Trimble  and  McPherson,  who  approved  it.  I  then 
submitted  it  to  Judge  Rothrock  himself  something  over  a 
month  before  he  died,  and  in  his  modest  way  he  barely  said, 
^*It  is  satisfactory." 

I  am  conscious  that  much  more  and  better  could  and 
ought  to  be  said,  but  trust  it  is  sufficient  to  indicate  in  some 
degree  the  goodness  and  greatness  of  the  man. 

I  have  thought  it  besf  not  to  change  in  the  least  the  sketch 
which  I  submitted  to  Judge  Kothrock  himself.  It  is  unusual 
for  a  man  to  see  a  sketch  of  this  kind  before  he  passes  away. 
Probably  three  or  four  days  prior  to  his  last  illness  we  were 
riding  together  from  my  farm  near  Cedar  Rapids,  and  after 
a  somewhat  long  pause  in  the  conversation,  he  said  to  me: 
"Hubbard,  I  have  been  going  to  say  something  to  you  for 
sometime,  and  it  is  this:  If  I  should  pass  away  first,  I  wish 
you  to  write  a  sketch  of  my  life,  and  I  will  do  the  same  for 
you  should  I  survive  you."  I  told  him  I  had  intended  to  do 
that  in  any  event,  and  so,  when  this  letter  came  from  Mr. 
Evans,  I  saw  the  opportunity  to  write  that  sketch  and  submit 
it  to  him,  whidi  I  did,  and  therefore  I  purpose  reading  the 
precise  language  of  the  sketch,  and  it  is  this :    (Reading) 

James  H.  Rothrock  came  to  Iowa  in  1860  and  settled  in  Cedar 
county.  He  at  once  acquired  good  standing  at  the  bar.  In  1861  he 
was  elected  to  the  legislature  and  was  a  prominent  member  of  that 
body.  He  was  noted  as  a  young  man  for  his  good  Judgment,  can* 
dor,  dignity  and  fairness. 

In  1862  he  went  into  the  military  service  and  was  appointed 
lieutenant  colonel  of  the  Thirty-fifth  Iowa  volunteer  infantry.  He 
took  part  in  General  Grant's  Vicksburg  campaign,  was  at  the  battle 
of  Champion  Hills,  Black  River  Bridge,  the  charges  of  the  eighteenth 
and  twenty-second  of  May,  1863,  and  at  the  siege  of  Vicksburg.  He 
was  most  of  the  time  in  command  of  his  regiment,  as  his  colonel 
commanded  a  brigade.    He  was  a  gallant  and  able  officer. 

Soon  after  the  siege  of  Vicksburg,  he  had  typhoid  fever  of  a 
very  severe  character,  which  left  him  in  so  weak  physical  condition 
that  he  was  honorably  discharged  from  the  service.  He  came  home 
and  resumed  the  practice  of  the  law. 
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In  1866  he  was  nominated  without  opposition  and  elected  by  a 
very  large  majority  to  be  district  Judge  of  the  Eighth  Judicial  d^s* 
trict.  He  was  twice  re-nominated  and  re-elected  to  the  same  posi- 
tion without  opposition.  Before  his  third  term  expired,  he  was 
appointed  one  of  the  supreme  Judges  of  the  state  and  was  three 
times  nominated  and  elected  by  the  people  to  be  supreme  Judge.  He 
was  nominated  by  •acclamation  twice  and  would  have  been  so  nomi- 
nated the  third  time  only  for  the  excitement  on  account  of  the 
supreme  court  having  held  the  amendment  to  the  constitution, 
known  as  the  prohibition  amendment,  to  be  void  for  irregularities. 
As  it  was  he  was  renominated  by  a  large  majority  on  the  first 
ballot 

He  voluntarily  retired  from  the  bench  on  January  1.  1897, 
having  declined  a  renomination,  and  having  served  nine  consecu- 
tive years  as  dlcTtrict  Judge  and  twenty-one  years  as  supreme  Judge. 

When  it  is  remembered  that  Iowa  was  settled  by  the  choicest 
young  men  and  women  from  the  eastern  and  middle  states,  this 
short  Story  of  his  rise  to  one  of  the  first  places  in  the  state  testifies 
to  his  ability  and  worth. 

I  have  known  Judge  Rothrock  quite  intimately  during  all  his 
life  in  Iowa.  His  chief,  characteristics  are  probity,  strong  common 
sense  and  an  unbiased  Judgment  The  words  "unbiased  Judgment" 
need  definition.  Men  are  much  swayed  by  their  passions  and  senti- 
ments. When  a  man  feels  stronger  than  he  reasons,  his  Judgment 
is  not  safe.  Judge  Rothrock,  as  a  Judge,  never  felt, — he  reasoned, — 
and  his  Judgment  was  sound. 

One  of  the  panegyrists  of  Lord  Mansfield  said:  "It  is  the 
business  of  a  Judge,  not  only  to  determine  controversies  betwixt 
man  and  man.  but  also  to  satisfy  the  beaten  party  that  he  got 
Justice,  to  the  end  that  he  should  have  contentment  and  ease  of 
mind."  Judge  Rothrock  came  nearer  possessing  this  remarkable 
quality  than  any  other  Judge  I  ever  knew.  In  all  the  thirty  years  I 
practiced  before  him,  I  never  knew  him  to  show  the  leasrt  feeling. 
When  zealous,  and  sometimes  angry  counsel  raved,  he  reasoned. 
And  thus  it  was,  at  the  end,  the  defeated  party  generally  felt  that  he 
had  been  Justly  beaten.  , 

His  written  opinions,  contained  in  sixty-one  volumes  of  Iowa 
Reports,  are  models  of  compact  statement,  clear  analysis,  which 
march  with  irresistible  force  to  an  irresistible  conclusion.  There 
is  a  perspicuous  method  of  isrtating  the  material,  leading  facts  of  a 
case  that  points  to  a  Just  conclusion. 

When  you  have  read  his  statement  of  a  case,  you  know  how 
it  is  to  be  decided,  and  you  do  not  have  to  look  at  the  end  for  the 
words  "Afllrmed"  or  "Reversed."  His  language  is  plain,  simple, 
terse,  vigorous  Saxon,  without  Latin  quotations.  If  he  wants  to 
say  anew  he  does  not  say  de  novo.  He  is  not  a  great  scholar,  nor 
a  man  of  any  considerable  literary  attainmients.    He  has  devoted 
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his  life  to  the  elucidation  of  truth  from  varying  human  testimony, 
and  to  the  faithful  administration  of  Justice. 

His  opinions  and  Judgments  show  painstaking  lahor  to  master 
the  facts,  and  a  steady  searchlight  of  judgment  to  discern  the 
truth. 

Iowa»  for  so  young  a  ertate,  has  produced  many  eminent  Jurists, 
among  them  Justice  Samuel  F.  Miller,  Judges  Dillon,  Love,  Cole, 
Wright  and  others,  but  for  clearness  of  analysis,  freedom  from 
dicta,  absence  of  feeling,  and  the  presence  always  of  strong,  unbiased 
reasoning,  the  written  judgments  of  Rothrock  will  stand,  in  the  esti- 
mation of  the  future  bar  of  this  country,  on  an  eminent  equality 
with  those  of  any  American  Judge. 

He  has  griven  to  the  state  thirty  years  of  devoted  service  such 
as  few  men  have  the  robust  physical  and  mental  capacity  to  endure. 
He  is  fiTtill  with  us,  but  in  somewhat  broken  health  from  his  long 
successful  labors. 

In  his  prime  he  stood  six  feet,  weighing  230  pounds,  with  a 
massive  brain  at  the  top.  He  is  a  good  talker,  a  better  listemer, 
and  withal  of  rare  Judicial  bearing,  indicating  honesty,  patience 
and  all  the  attributes  of  a  wise  and  Just  Judge.  The  people  of  Iowa, 
without  dissent,  honor  him  as  one  of  her  first  citizens  and  Jurists. 

Judge  Hubbard,  speaking  further :  I  am  sorry  that  Capt 
Milo  P.  Smith,  Judge  Wm.  G.  Thompson,  Judge  Trimble  and 
Smith  McPherson  are  none  of  them  preeent,  but  each  of 
them  has  sent  a  tribute  of  Judge  Rothrock,  with  the  request 
that  I  present  it  to  this  court  to  be  spread  upon  the  record 
with  the  other  tributes  that  shall  be  givtrn.  The  only  odcs  of 
the  committee  present  are  Mr.  Carroll  Wright  and  myself. 

Here  the  speaker  read  remarks  by  Milo  P.  Smith,  as 
follows : 
Mat  rr  Please  the  Coubt: 

Judge  Rothrock  died  in  the  full  possession  of  all  his  mental 
powers  in  the  seventieth  year  of  his  age,  and  preserved,  up  to  a  few 
months  before  his  death,  his  usual  robust  health. 

There  was  in  his  case  no  long  and  lingering  decay,  nor  those 
evidences  of  mental  weakness  that  are  so  distressing  to  friends  and 
near  relatives.  I  saw  him  on  the  eve  of  his  last  Journey  from  home 
—when  he  knew  the  fell  disease  that  carried  him  off  had  a  sure 
hold  upon  him.  I  found  his  conversation  Just  as  bright  and  inter- 
esting as  it  ever  was,  and  that  he  still  enjoyed  the  recital  of  amusing 
Incidents  In  his  earlier  life,  while  his  laugh  was  as  hearty  as  I  had 
ever  heard  it. 
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Judge  Rothrock  passed  the  formative  period  of  his  life  in  that 
portion  of  the  state  of  Ohio  that  has  produced  more  eminent  lawyers 
than  any  other  given  section  of  the  Union.  There  was  Ewing,  and 
Thurman,  and  Stanton,  and  Groesbeck,  and  Mathews,  and  scores 
of  others  of  whom  I  have  heard  him  speak,  who  ranked  among  the 
best  lawyers  in  America.  The  young  man  had  seen,  and  knew 
many  of  them,  and  drew  his  first  inspirations  from  the  personalities 
of  such  men.  And  while  he  might  not  reach  the  same  height  as  a 
lawyer,  he  could,  and  did  make  for  himself  a  place  as  a  jurist  among 
the  most  eminent  in  the  land. 

The  severe  and  laborious  toils  he  underwent,  when  a  boy,  on 
his  father's  farm,  in  felling  the  heavy  forest  trees  and  clearing  the 
land,  undoubtedly  developed  that  strong  and  active  frame  that 
enabled  him  to  withstand  the  drafts  he  was  constantly  making  upon 
it  to  supply  the  motive  power  for  his  strong  and  ponderous  brain. 
He  was  always  a  thinker  rather  than  a  student  of  the  law.  He 
enjoyed  the  consideration  and  investigation  of  legal  questions  by 
thinking  out  how  the  law  should  be,  rather  than  by  seeking  for 
authorities.  His  powers  of  discussion  were  somewhat  limited,  and 
consequently  his  judgment  was  the  more  unerring. 

Many  can  be  found  who  were  more  learned  than  he — and 
many  whose  breadth  of  reading  far  exceeded  his — but  I  have  known 
but  few  men  who  had  a  better  understanding,  a  more  comprehensive 
knowledge  of  common  things,  and  a  sounder  judgment  when  once 
formed.  He  seemed  peculiarly  fitted  for  the  station  he  so  long  held 
on  the  district  and  supreme  benches.  When  the  claims  of  two  liti- 
gants were  stated  to  him,  he  could,'  almost  by  intuition,  tell  who 
was  in  the  right  and  who  was  in  the  wrong,  and  with  marvelous 
accuracy  point  out  the  remedy  to  be  applied.  His  judgment  of  facts 
was  the  best  of  any  man  I  ever  knew.  Take  him  all  in  all,  he  was 
not  only  "a  just  and  upright  judge,"  but  a  conservative  man  of 
affairs,  whose  advice  it  was  always  safe  to  follow.  While  he  was 
unswerving  as  a  judge,  he  was  as  tender-hearted  as  a  child,  and 
always  tempered  his  judgments  with  mercy.  He  was  an  excellent 
model  in  all  the  departments  of  life  for  the  young  and  diflident  to 
follow. 

The  habitually  grave  demeanor  that  so  well  became  him  on 
the  bench,  melted  away  when  in  the  social  circle,  and  his  hearty 
'*bon  homme**  was  enjoyable  to  witness.  And  while  he  was  a  most 
genial  companion,  and  loved  to  talk  with  his  old  friends, — whether 
high  or  low, — and  enter  into  all  the  little  details  of  life, — no  one 
could  treat  him  with  rude  familiarity.  He  was  never  a  hail  fellow 
well  met,  but  was  a  man  full  of  common  humanity,  and  of  strong 
social  ties,  regulated  by  the  discretion  of  a  calm,  discerning  mind. 

The  mocrt  marked  feature  in  the  make-up  of  Judge  Rothrock 
was  his  wonderful  amount  of  common  sense.     He  rarely,  if  ever, 
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did  an  unwise  thing,  or  safd  a  foolish  one.  The  even  temper  of  his 
mind  was  a  constant  safeguard  against  errors  of  action  or  Judgment. 
His  last  illness  and  death  were  in  keeping  with  his  life — quiet 
and  without  oetentation.  When  his  worlc  was  done  he  ceased  to 
toil,  and  passed  over  to  the  other  side. 

Judge  Wm.  G.  Thompflon  sends  the  following  (reading)  : 

Mat  it  Plxasb  the  Ck>X7BT: 

The  resolutions  Just  read,  however  expressive  of  the  admirable 
traits  of  character  possessed  by  Judge  Rothrock  in  his  life  time, 
however  full  in  expressions  of  friendship,  love  and  confidence,  yet 
when  read  with  the  memories  of  nearly  forty  years  crowding  upon 
me,  words  seem  inadequate.  In  imagination,  once  more  I  see  him 
in  the  early  sixties.  I  met  him  for  the  first  time,  a  young  man 
in  the  prime  of  youthful  manhood.  Just  beginning  his  career,  with 
only  the  gifts  with  which  nature  had  endowed  him  and  a  manly 
self  reliance,  and  an  independent  course  of  action  by  which  his  life 
work  should  be  achieved  and  an  honorable  record  made.  And  from 
that  time  until  his  death  a  close  friendship,  cemented  by  years  of 
association  in  private  and  public  life  seem  brief,  conveying  to  the 
world  but  little  of  the  grandeur  of  the  mind  and  heart  possessed 
by  the  deceased,  and  fail,  as  words  must  fail,  to  fully  portray  the 
excellencies  of  character  and  fidelity  to  right  and  Justice  so  pecu- 
liarly his  own.  And  standing  as  I  now  do  by  the  newly  made  grave 
of  Judge  Rothrock,  I  once  more  recall  the  scenes  of  the  past,  and 
especially  the  true,  unselfish  friendship  manifested  towards  me 
during  his  long  and  honorable  public  career.  For  many  years  it  was 
my  privilege  to  practice  in  his  court  when  district  Judge,  and  for  six 
years  I  traveled  the  district  then  composed  of  Jones,  Cedar,  Linn, 
Johnson,  Iowa,  Benton  and  Tama  counties,  a  large  district,  he  Still 
as  Judge  and  I  as  district  attorney.  In  these  years  I  had  abundant 
opportunities  to  study  and  know  the  man  both  as  a  Judge  and  as  a 
friend  in  social  intercourse.  During  all  these  years  he  never  once 
failed  to  open*  court  on  time.  And  being  prompt  himself  he  expected 
attorneys  to  be  ready  to  proceed  with  the  business  on  hand;  yet 
amid  all  the  irritating  causes  so  often  transpiring  in  court  I  never 
knew  him  to  lose  his  temper  or  utter  a  harsh  word,  but  he  compelled 
attention  and  prompt  work  by  gentle  yet  earnest  demand  on  attor- 
neys to  avoid  delay;  and  only  for  good  cause  was  a  case  continued. 

And  while  on  the  bench  he  was  earnestly  devoted  to  his  duties, 
and  gifted  as  he  was  with  a  rare,  quick  Judgment  of  both  law  and 
facts  in  a  case  on  trial,  he  was  capable  of  dispatching  business  with- 
out permitting  the  time  to  be  taken  up  with  long  arguments,  which 
were  avoided  by  a  prompt  decision  of  the  point  in  dispute.  But 
when  relieved  from  his  Judicial  duties  he  had  supreme  enjoyment 
in  the  social  hour  with  friends  and  acquaintances^    Genial  and 
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open  hearted,  he  was  easily  approached,  and  with  a  kind  word  for 
all  who  came  into  his  presence,  a  stranger  was  at  once  made  to  feel 
that  he  was  admitted  as  an  equal.  He  never  lost  sight  of  the  fact 
(and  one  that  he  was  always  proud  of)  that  he  was  nurtured  among 
the  common  people,  and  he  never  lost  touch  with  them;  and  the 
people  themselves  soon  learned  the  noble  traits  prominent  In  his 
character,  loved  and  trusted  him  and  felt  assured  that  so  long 
as  their  interests  were  instrusted  to  his  hands  that  they  would 
receive  an  honest,  fair  and  upright  hearing;  and  in  this  they  were 
never  disappointed.  His  conduct  as  a  nisi  judge  had  given  to  all 
confldence  in  his  sound  judgment,  his  honesty  of  purpose  to  do 
right  by  all,  disregarding  the  clamor  of  prejudice  and  the  insistence 
of  the  fanatical,  discliarging  iiis  duties  as  he  deemed  Tight,  trusting 
to  the  sober  afterthought  to  correct  unjust  criticism.  And  being 
so  understood  he  was.  by  almost  unanimous  vote  called  to  the 
high  and  responsible  position  of  supreme  judge,  and  later  as  chief 
justice  of  the*  state.  How  well  he,  In  this  capacity,  discharged  the 
important  and  onerous  duties  made  incumbent  upon  him,  let  the 
volumes  of  Iowa  reports  given  to  the  profession  In  the  lasrt  twenty 
years  speak.  Through  all  these  stand  his  many  opinions,  which 
win  remain  the  best  and  most  lasting  monument  to  his  honesty, 
integrity  and  uprightness  as  a  jurist;  and  though  he  Is  dead,  yet  he 
speaketh  to  us,  to  all  the  profession,  in  all  the  courts  of  our  land, 
and  will  guide  the  future  courts  in  coming  time,  when  we,  like 
him,  have  passed  over  to  join  the  great  majority.  And  may  they 
leave  to  those  who  follow  a  like  honorable  name  and  record. 

As  a  patriot  the  history  of  our  late  struggle  for  the  preserva- 
tion of  the  Union  will  record  the  sacrifice  he  made,  the  opportunities 
he  left,  to  offer  his  life  in  defense  of  the  flag  that  protected  him 
as  well  as  every  other  loyal  citizen, — will  record  for  all  time  In  more 
fitting  language  than  I  can. 

As  a  father  and  husband  he  was  a  model.  To  home,  wife,  and 
children  be  was  loving  and  loyal,  and  in  his  kind,  manly  heart  they 
were  enshrined  and  cherished,  and  In  their  midst  he  enjoyed  more 
pleasure  than  he  found  elsewhere.  He  has  left  to  h)s  children  a 
heritage  of  example  to  follow  and  emulate,  more  precious  than  gold 
can  purchase. 

This  weak  tribute  I  bring  to  the  memory  of  one  I  loved  and 
revered,  and  on  his  honored  grave  I  would  place  a  token  of  kind 
remembrance, — a  noble  patriot,  an  honest  jurist,  a  kind  parent,  hus- 
band and  friend. 

Judge  H.  H.  Trimble  sends  the  following  (reading)  : 

Ip  THE  Court  Please: 

I  deelie  to  say  a  good  word  for  a  good  man.  An  eminent 
Irish  orator  and  statesman  once  said:     "A  judge  should  be  a  thor- 
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ough  mechanic,"  that  is,  he  ought  to  be  master  of  his  profession. 
Judge  Rothrock  filled  the  full  measure  of  this  requirement  He  was 
a  lawyer.  It  was  his  sole  life  work.  Early  in  life  he  learned  that 
"The  law  is  a  jealous  mistress,"  and  he  gave  no  ground  for  com- 
plaint. He  spent  but  little  of  his  time  in  the  study  of  subjects  that 
usually  are  attractive  to  the  young  lawyer, — oratory,  ETtatesmanship, 
philosophy,  literature  and  politics, — but  devoted  his  time  to  his 
chosen  profession,  and  by  patience,  persistent  and  methodical  work, 
made  himself  a  very  excellent  lawyer.  In  his  practice  he  early  de- 
veloped qualities  that  satisfied  the  people,  as  well  as  the  bar,  that 
he  would  make  a  good  Judge.  He  had  "a  sound  mind  and  a  sound 
body.'*     He  possessed  a  judicial  temperment  in  a  large  measure. 

He  was  dispassionate,  even  tempered,  patient,  charitable  and  lib- 
eral minded  in  all  the  relations  of  life,  having  none  of  the  dormant 

prejudices  and  passions  that  mar  the  judicial  life  of  some  of  our 
brilliant  jurists.  He  possessed  excellent  analytic  powers,  abundance 
of  common  sense,  and  an  enlightened  conscience.  He  was  courteous 
and  kind.  Not  the  i^litic  courtesy  and  sham  kln'dness  that 
carries  a  concealed  stiletto,  but  a  courtesy  and  kindness  springing 
from  large  heartedness.  He  was  possessed  in  an  eminent  degree  of 
mora]  courage,  that  quality  so  often  found  weak  in  judges,  and 
yet  so  essential  to  the  judicial  character.  It  rarely  happens,  in  our 
liberal  form  of  government  and  our  high  civilization,  that  the  judge 
is  called  upon  to  render  a  judgment  that  involves  his  political  or 
personal  safety.  The  occasions  that  call  forth  the  magnificent  moral 
courage  of  Gascolgne,  Coke  and  Holt,  and  aided  in  giving  luster  and 
a  free  constitution  to  the  British  nation,  rarely  arise  in  this  free 
and  enlightened  country.  Sometimes  they  do.  Something  like  it 
arose  when  the  supreme  court  of  Iowa  was  called  on  to  determine 
whether  the  first  prohibitory  act  passed  by  the  General  Assembly  of 
Iowa  was  constitutionally  enacted  and  was  a  valid  law.  The  mem- 
bers of  that  court  understood  perfectly  the  state  of  feelings  that 
existed  among  certain  people  and  political  leaders,  and  realized  that 
a  decision  holding  it  unconstitutional  meant  a  sacrifice  of  the  politi- 
cal standing  of  any  Judge  who  concurred  in  the  decision.  It  is  said  of 
Lord  Coke  that  on  one  occasion  he  shed  tears  over  the  prospect  of 
losing  a  great  office  if  he  made  a  certain  decision  in  a  case  then 
pending  before  him,  but  that  he  stood  by  his  integrity,  followed  ihe 
dictates  of  his  conscience,  lost  the  office,  but  gained  immortal  fame. 
To  the  honor  of  the  majority  of  the  supreme  court  of  Iowa,  among 
whom  was  Judge  Rothrock,  it  can  be  said  that  they  exhibited  the 
same  high  moral  courage  in  the  case  referred  to  and  showed  that 
the  spirit  of  moral  heroism  still  survives  in  our  Anglo  Saxon  blood, 
and  affords  a  comfortable  assurance  that  If  the  occasion  shall  in 
the  future  demand  it,  our  Judiciary  will  display  that  same  courage 
that  immortalized  Oascoigne  and  Coke,  and  aided  in  giving  liberty 
and  a  free  constitution  to  the  English  people,  and  added  luster  to 
English  history. 
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Judge  Rothrock  was  a  modest,  unpretentious  man,  but  a  man 
of  Bterlins  qualities  wliose  conduct  as  a  practitioner  won  him 
hosts  ot  friends,  and  whose  conduct  on  the  bench  entitled  him  to  the 
gratitude  and  love  of  the  people  of  the  state.    All  honor  to  his  name! 

Hon.  Smith  McPherson,  who  was  a  very  warm  and 
admiring  friend  of  Judge  Rothrock,  as  Judge  Rothrock  was 
of  hinj,  sends  this  brief  note  to  Judge  Deemer,  which  is  as 
follows  (reading) : 

Judge  Dekmeb: 

Engagements  which  I  can  not  honorably  abandon  will  prevent 
me  from  being  at  the  senrices  in  memory  of  Judge  Rothrock.  The 
fact  that  I  never  had  a  better  friend  makes  my  inability  to  be 
present  of  great  regret. 

I  think  he  was  a  remarkable  man.  He  was  to  me  a  lovable 
man  and  seemed  to  love  all  men  who  were  at  all  worth  loving.  I 
do  not  recall  that  I  ever  heard  him  utter  a  word  that  could  not  have 
been  spoken  to  a  lady.  I  have  seen  him  calm  and  serene,  when  his 
associates  were,  with  much  reason,  exasperated.  I  recall  an  occasion 
when  a  prominent  lawyer  had  filed  a  grossly  insulting  argument. 
The  other  four  members  of  the  court  were  in  favor  of  vigorous 
discipline.  Rothrock  persuaded  them  to  pass  it  by.  He  was  exceed- 
ingly kind  to  the  young  lawyers,  and  kindly  disposed  even  to  the 
humblest  of  the  profession  who  appeared  in  his  court.  And  then 
he  was  strong.  It  is  true  his  strength  was  rather  rugged,  as  no 
one  heard  him  talk  of  the  books  he  had  read.  He  quoted  but  little, 
and  did  not  cite  many  cases.  His  opinions  read  as  though  taken 
by  a  steuographer  when  he  was  in  conversation  with  a  friend.  He 
used  no  GTtilted  language,  and  never  affected  study  or  learning. 
Marshall's  best  opinions  were  of  the  same  kind. 

Rothrock's  career  on  the  supreme  bench  covered  periods  when 
the  public  was  excited  and  unbalanced.  But  he  was  never  swayed. 
His  reputation  as  a  man  is  without  stain,  and  as  a  judge,  of  the 
highest. 

Mr.  Carroll  Wright  then  closed  the  memorial  services, 
reading  as  follows: 

B1A.T  rr  Please  the  Coubt: 

I  cannot  permit  this  occasion  to  pass  without  a  word  of  tribute 
to  the  memory  of  Judge  Rothrock.  My  feeling  of  grateful  obligation 
to  him  as  a  man,  my  admiration  for  his  great  and  good  qualities  of 
head  and  heart,  will  not  allow  me  to  remain  silent  in  this  chamber, 
where  friends  and  colleagues  have  meft  to  do  honor  to  his  memory. 
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I  knew  James  H.  Rothrock  over  a  quarter  of  a  century  ago, 
when  he  was  on  the  district  bench  and  I  a  young  student  at  the 
Uniyersity  of  Iowa.  He  was  a  member  of  this  court  when  I  was 
admitted  to  its  bar,  and  during  all  my  professional  life,  up  to  three 
years  ago,  I  had  occasion  to  meet  him  at  every  term  of  this  court 
I  met  him  frequently  at  the  home  of  my  lamented  father,  and 
hail  occasion  to  greert  him  as  a  welcome  guest  in  my  own  house.  I 
learned  to  know  the  man,  to  realize  his  greatness,  and  regard  him 
as  a  friend. 

His  opinions  are  to  be  found  in  sixty-eight  volumes  of  the  Iowa 
reports.  They  are  conspicuous  for  their  terseness  and  lucidity. 
When  you  have  read  his  opinions  you  cannot  fail  to  know  the  exact 
question  decided.  They  are  marvels  of  directness  and  perspicuity. 
He  had  a  singular  ability  to  grasp  the  questions  involved,  to  reason 
out  the  proper  conclusion,  and  to  state  that  conclusion  in  simple, 
forcible  Anglo-Saxon.  He  was  a  courageous  man,  in  no  sense  a  time- 
server.  There  was  no  hint  of  cowardice  or  timidity  in  his  make-up. 
He  waa  fearless  in  forming  an  opinion,  equally  fearless  in  his 
adhesion  thereto,  and  no  amount  of  popular  clamor  could  change 
him.  If  he  felt  he  was  right,  no  personal  relation  or  motive  could 
alter  his  purpose,  or  control  his  public  utterance.  A  man  of  unblem- 
ished integrity,  the  soul  of  frankness  and  candor,  he  scorned 
hypocrisy  and  unfair  dealing.  The  little  tricks  of  the  law,  and 
questionable  practices,  found  no  favor  in  his  eye,  and  he  was  stem 
in  their  condemnation.  His  honest  mind  quickly  pierced  the  shams 
that  surrounded  a  case,  and  his  trenchant  pen  unmasked  them. 
During  his  Judicial  career  he  had  for  determination  causes  involving 
vast  sums  of  money,  causes  intense  in  bitterness  on  either  side, 
wher^  success  was  sought  at  any  hazard,  and  yet,  during  all  that 
time,  no  suspicion  of  unfairness  or  favoritism  cast  a  shadow  on  the 
armor  of  his  magnificent  character.  Some  might  differ  with  him, 
but  none  ever  questioned  his  absolute  integrity  and  incorruptibility 
a3  a  man  and  Judge. 

It  is  a  source  of  great  credit  to  Iowa,  that  so  seldom  has  there 
been  question  of  the  integrity  of  its  Judiciary.  Elsewhere,  in  sister 
commonwealths,  suspicion,  and  more,  have  soiled  the  Ermine;  but 
here  we  are  proud  to  know  that  such  doubts  or  questions  have  been 
Infrequent,  and  it  can  be  said  of  Judge  Rothrock  that  he  upheld  at 
all  times  its  unsullied  purity. 

James  H.  Rothrock  laid  broad  and  deep  the  foundation  of  his 
legal  edifice.  He  was  firmly  grounded  in  the  broad  priuiiples  of 
the  law.  He  knew  its  elements,  its  ramifications,  its  gradations, 
Without  these,  no  man  can  become  a  successful  lawyer  or  a  great 
Jurist 

He  seemed  intuitively,  to  recognize  the  changes  that  a  new 
civilization  demanded.  He  could  apply  the  old  principles  to  a 
changing,  shifting,  commercial  world,  as  well  as  to  the  new  ques- 
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lions  that  have  arisen  with  the  growth  of  cities,  the  march  of  inven* 
tion,  the  changed  methods  of  transportation,  and  the  endless  variety 
of  franchises  on  every  hand.  It  is  one  thing  to  master  the  old  law; 
quite  another  to  adapt  it  to  such  rapid  changes  as  we  have  wit- 
nessed in  the  last  quarter  of  a  century. 

It  is  well  for  the  state  that  such  a  man  should  have  helped  to 
guide  and  mold  its  Judicial  law  through  such  a  period. 

His  life  as  a  citizen  of  the  nation  was  patriotic,  true  and 
courageous;  as  a  citizen  of  the  state  he  was  ever  alive  to  its 
demands,  its  needs  and  its  advancement.  He  was  a  gentleman,  a 
Christian  and  a  noblie  type  of  pure,  disinterested  and  devoted  friend- 
ship. 

.When  he  laid  life's  burden  down  his  children  could  call 
him  blessed.  A  great  state  can  honor  his  memory,  conscious  that 
he  was  a  great,  good,  honest  man;  a  broad,  catholic,  upright  Judge; 
a  citizen  without  reproach;  and  his  colleagues  of  the  bench  and  bar 
now  mourn  a  true  and  sincere  friend. 

As  another  has  said,  "Let  us  believe  that  in  the  silence  of  a 
receding  world,  he  heard  the  great  waves  breaking  on  the  farther 
shore,  and  felt  already  on  his  brow  the  breath  of  the  eternal 
morning." 

Judge  Hubbard : 

If  the  court  please:  I  move  that  these  tributes  be 
spread  upon  the  records  of  this  court 

Mr.  Eemley : 

If  the  court  please:  It  is  with  pleasure  I  second  most 
beartily  the  motion  which  has  been  made  by  Judge  Hubbard, 
and  I  wish  at  this  time  to  add  my  testimony  to  the  worth  of 
the  life  and  the  character  of  the  late  chief  justice. 

i!  •      Chief  Justice  Robinson : 

Are  there  any  further  remarks  ? 
Hon.  O.C.Cole: 

Hat  tt  Please  the  Ck>UBT: 

I  had  no  knowledge  of  these  contemplated  proceedings  until  I 
saw  notice  thereof  in  the  paper,  near  9  o'clock  this  morning.  I  felt 
that  I  could  not  be  true  to  myself,  to  my  feelings  towards  Judge 
Rothrock  and  to  his  memory,  without  being  present  upon  the  occa- 
sion, although  I  had  no  thought  of  uttering  a  word. 

My  acquaintance  with  Judge  Rothrock  dates  from  his  appear- 
ance In  the  legislature  in  this  city,  to  which  reference  has  been 
made,  twemy-seyen  years  ago,  or  approximately  that    I  knew  him 
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but  little  until  he  was  elected  to  the  bench  in  the  Eighth  district 
While  he  occupied  that  bench  my  duties  in  connection  with  the 
professorship  of  law  in  the  State  University  called  me  to  Iowa  City, 
where  I  had  frequent  opportunities  to  converse  with  him.  He  was 
afterwards,  with  his  wife,  a  visitor  to  the  home  of  myself  and 
family,  and  I  have  always  had  for  him  the  most  profound  respect 
and  affectionate  regard. 

Judg'e  Rothrock  was  well  learned  in  the  elementary  law.  I 
do  not  know  that  I  ought  to  say  that  he  was  a  profound  jurist, 
having  fathomed  the  depths  of  its  profundity  in  complicated  ques- 
tions, but  I  do  know  of  his  thorough  knowledge  of  its  principles,  and 
can  safely  affirm  that  he  had  a  Judgment  which  was  most  searching 
and  reliable.  Not  only  was  he  honecrt  and  faithful  in  the  discharge 
of  his  duties  as  Judge,  but  he  was  favored  beyond  the  average  dis- 
trict Judge  in  the  state,  in  the  marked  ability  of  the  lawyers  of  the 
different  bars  of  the  counties  wherein  he  presided.  The  bars,  I 
recall,  of  Johnson  and  Linn  counties  especially,  were  then  pr&-emi 
nent  in  the  state,  and  those  of  us  who  have  had  experience  upon 
the  bench,  know  how  much,  how  very  much,  we  are  aided  by  a 
faithful,  industrious  and  painstaking  bar.  This  education  of  Judge 
Rothrock  and  his  experience  amid  these  aids,  added  strength  and 
comprehensiveness  to  that  Judgment  of  his,  so  that  it  became  cul- 
tured and  strong  beyond  compare,  and  it  may  safely  be  said  of  him 
that  no  other  man,  upon  this  or  any  bench,  every  presented  a  more 
perfectly  rounded  and  well  poised  character  as  a  Judge,  whose  Judg- 
ments gave  evidence,  not  necessarily  of  profound  learning  or  high 
culture,  but  of  intense  practicality  and  wholesome  Justice. 

To  such  a  man  this  srtate  owes  a  debt  of  gratitude  which  it 
cannot  repay,  and  his  name  will  stand  high  in  the  roll  of  those 
who  have  helped  to  lay  wisely  and  well  the  foundations,  and  to 
build  symmetrically  the  Jurisprudence  of  one  of  the  grandest  states 
in  the  union.  I  could  not  do  less  than  express  these  thoughts,  and 
let  it  be  known  that  I  am  not  unmindful  of  his  death  and  the  loss 
it  involves.  While  the  state  has  lost  a  Judge  of  great  purity, 
strength  and  wisdom,  I,  together  with  many  others,  have  lost  a 
friend,  ever  faithful,  manly  and  true. 

Judge  Hubbard: 

If  Your  Honors  Please:  Judge  Cole's  remarks  have 
been  taken  down  by  a  shorthand  reporter,  and  I  add  to  my 
motion  to  spread  his  remarks  upon  the  record  with  those  that 
have  been  presented. 

Chief  Justice  Kobinson : 

Is  there  anv  one  else  who  wishes  to  make  further 
remarks? 
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Mr.  Jed  Lake: 

BfAT  IT  Please  the  Ck)nBT: 

I  first  met  Judge  Rothrock  in  January,  1862.  He  and  I  came  to 
this  city  then,  representing  our  respecftive  counties  in  the  house  of 
the  legislature.  Our  seats  were  near  together.  I  very  soon  learned 
to  regard  his  judgment  and  his  integrity  with  a  very  high  degree  of 
appreciation.  During  the  session  of  the  legislature,  the  late  Rush 
Clarke,  of  Iowa  City,  who  had  been  elected  speaker  was  taken 
sick  and  remained  unahle  to  attend  the  legislature  from  that  time 
on  to  its  close.  With  a  very  unanimous  voice  on  the  part  of  the 
republicans  of  the  house  Judge  Rothrock  was  elected  as  the  speaker 
pro  tenit  and  occupied  that  position  in  his  stead;  and  in  that  position 
showed  qualities  of  mind  in  regard  to  fairness,  uprightness  and 
good  Judgment  that  have  been  spoken  here  so  highly  of  him  in  the 
judiciary  position  that  he  afterwards  occupied.  During  the  time 
the  legislature  was  in  session,  at  its  extra  session  that  year.  Judge 
Rothrock  was  appointed  lieutenant  colonel  of  the  Twenty-fifth 
Iowa  I  went  out  myself  in  the  same  position  in  the  Twenty-seventh 
Iowa.  I  met  him  once  or  twice  during  the  war.  I  found  that  in  all 
his  relations  in  the  army  he  stood  just  as  high  and  was  regarded 
with  just  as  much  appreciation  as  he  had  been  in  the  (General 
Assembly. — considered  a  man  of  good  judgment,  a  man  of  fair, 
good  reasoning,  a  man  who  did  not  allow  his  prejudices  to  run  away 
with  his  judgment,  but  always  did  that  which  he  believed  to  be 
upright  and  proper  to  do.  He  did  not,  I  think,  allow  his  own  per- 
sonal wishes  to  waiver  his  judgment.  When  he  had  reasoned  with 
himself  and  considered  what  was  right  to  be  done,  that  was  the 
turning  point  with  him;  it  was  the  controlling  point  with  him.  I 
met  him  a  great  many  times  while  he  was  on  the  district  bench.  I 
did  not  live  in  his  district,  but  I  had  some  practice  there.  I  found 
that  there  he  stood  Just  as  high.  And  after  he  was  transferred  to 
this  court  it  was  the  unanimous  report  of  all  whom  I  ever  heard 
speak  of  him  in  court,  or  came  in  contact  with  him,  that  he  was  a 
man  of  great  uprightness  of  character;  of  great  good  Judgment,  and 
as  suggested,  I  think,  stands  very  high  in  the  estimation  of  all  the 
people  who  have  ever  become  acquainted  with  him,  whether  they 
were  lawyers  or  laborers;  those  who  had  cases  before  him  or  those 
who  had  not, — a  man  of  great  social  qualities.  In  his  social  rela* 
tions  outside  he  was  a  man  that  was  very  genial;  a  man  that  it 
was  a  pleasure  to  meet  at  all  times,  and  I  wish  to  say  of  him  that  I 
have  always  regarded,— did  regard  him  all  his  Ufe  that  I  was 
acquainted  with  him, — ^as  being  a  very  upright,  honorable,  straight, 
honest  man. 
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Chief  Justice  Eobinson : 

Are  there  any  further  remarks  ? 

Hon.  H.  E.  Deemer  here  read  this  response  on  the  part 
of  the  court: 

The  court  fully  concurs  in  the  temperate  and  truthful 
memorial  resolution  touching  the  life  and  character  of  a  former 
member  of  this  bench,  and  in  the  apt  words  with  which  it  has  been 
reinforced.  It  is  a  matter  of  gratification  to  all,  and  more  particu- 
larly those  of  us  who  were  intimately  associated  with  the  deceased, 
as  we  feel  it  must  be  to  his  family  and  more  Intimate  friends,  that 
theee  exercises  have  been  conducted  along  the  simple  and  dignified 
lines  he  would  halve  prescribed  could  he  have  lifted  the  veil  and 
given  direction  to  those  in  charge.  Fulsome  praise  and  extravagant 
encomium  have  wisely  given  place  to  simple  truth,  and  his  eulogy, 
like  his  own  utterances,  has  been  characterized  by  moderation.  Just 
discrimination  and  careful  abstentation  from  irrelevant  and  over- 
drawn statement. 

I  did  not  know  Judge  Rothrock  intimately  until  I  took  my  seat 
with  him  upon  this  bench.  fYom  a  mere  speaking  acquaintance, 
I  had  been  lead  to  believe  him  a  dignified,  reserved,  austere,  unsocial 
being,  who  had  little  in  common  with  the  great  mass  of  humanity. 
A  few  hours'  work  in  the  consultation  room  and  a  few  evenings 
spent  in  social  converse  dispelled  this  iUusion,  and  I  soon  discovered, 
as  did  all  his  friends  who  broke  through  this  seeming  reserve,  the 
most  charitable,  companionable,  social,  and  sympathetic  of  men. 

Dignity  and  austerity  of  manner,  and  an  apparent  coldness 
of  heart  seem  to  be  the  inheritance  of  every  man  who  devotes 
his  Ufe  to  Judicial  labor.  But  to  meet  in  full  measure  the 
requirements  of  the  position  one  must  be  endowed  with  all  the 
human  emotions  and  appreciate  to  their  full  extent  all  the  well 
springs  of  human  activity.  All  who  associated  with  Judge  Rothrock 
in  the  common  and  daily  affairs  of  life,  all  who  became  intimately 
acquainted  with  him  know  that  he  was  a  man  of  tender  heart,  of 
warm  sympathy,  of  great  kindness,  of  unswerving  fidelity,  and  of 
intense  loyalty. 

Unassuming,  simple  in  his  tastes,  regular  and  temperate  in 
his  habits,  dignified  in  demeanor,  charitable  in  his  conclusions  and 
considerate  to  a  degree  he  was  a  most  delightful  companion  and 
loveable  man. 

He  was  a  man  who  commanded  respect  rather  than  one  who 
stimulated  enthusiasm,  and  in  consequence  chose  Judicial  position 
in  preference  to  a  strictly  political  or  professional  life. 

He  was  not  an  orator,  and  he  had  little  patience  with  men  who 
came  to  this  bar  to  tickle  the  fancy  of  the  court  with  high  sounding 
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phrase  or  gorgeous  rhetoric.  He  believed  that  arguments  should  be 
addressed  to  the  understanding,  not  to  the  imagination,  of  the 
hearer.  Well  phrased  sentences,  rythmical  rhetoric,  and  stentorian 
appeals  were  alike  impotent  unless  based  upon  established  facts 
and  reinforced  by  invincible  logic.  No  student  of  human  nature 
could  mistake  his  preference  for  the  Doric,  rather  than  the  Ionic  or 
Composite. 

He  was  not,  as  has  been  said,  what  would  now  be  called  a 
scholarly  man.  No  collegiate  degree  was  ever  conferred  upon  him. 
But  he  had  what  is,  and  always  has  been  better,  a  natural  genius 
for  the  law  and  a  marked  judicial  cast  of  mind.  Qualifications 
for  great  success  at  the  bar  may  have  been  wanting,  but  fortunately 
for  the  people  of  the  state,  they  soon  learned  his  capacity  and  capa- 
bilities for  work  on  the  bench,  and  in  this  relation  he  served  them 
for  more  than  twenty-five  years.  Others  have  spoken  of  his  services 
to  the  state  in  civil  and  military  life  before  being  called  to  the 
supreme  bench,  and  it  remains  for  me  to  add  a  few  words  regarding 
his  work  here. 

The  ancients  deified  their  great  men  by  driving  the  stars  into 
concrtellations  that  their  memories  might  be  ever  before  them.  Later 
pyramids  and  temples  were  built  to  perpetuate  the  memories  of 
the  dead, — monumepts  and  commemorative  tablets  are  now  erected 
for  this  purpose,  but  the  greatest  monument  to  any  judge  is  the  one 
builded  by  his  own  hand  and  published  in  the  official  records 
of  his  court.  The  monument  to  our  deceased  brother  will 
be  found  in  his  published  opinions,  commencing  in  42  Iowa, 
at  page  399,  and  ending  with  100  Iowa,  at  page  432.  During 
the  time  covered  by  these  reports  our  court  did  more  work  in  any 
given  year  than  at  any  other  time  in  its  history,  and  the  opinions 
then  filed  are  the  live  opinions  of  today.  Others  had  cleared  the 
foundations,  but  he  was  cailed  upon  to  strengthen  the  pillars  and 
adorn  the  entablatures,  and  now,  as  we  are  endeavoring  to  raise  the 
dome  still  higher  in  the  sky,  we  must  rely  upon  the  superstructure 
for  its  support.  Important  as  was  the  work  of  preparing  for  and 
laying  the  foundations,  the  detailed  labor  upon  the  superstructure 
required  as  much,  if  not  more  acumen. 

The  striking  peculiarities  of  Judge  Rothrock's  opinions  are 
iileamess  of  statement  and  directness  of  argument.  All  extraneous 
and  collateral  matters  are  brushed  aside  as  by  a  master  hand,  and 
the  controlling  point  in  the  case  is  alone  considered  and  decided. 
A  long  opinion  eminating  from  his  hand  is  rarely  found.  He 
always  insisted  that  the  value  of  an  opinion  was  not  to  be  measured 
by  its  length,  and  that,  as  a  rule,  the  shortest  opinions  are  the 
oesc 

Rarely  did  he  go  to  authorities  outside  those  cited  in  the 
briefs,  and  he  was  not  given  to  citing  many  cases.    A  sort  of  intu- 
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itional  divination  as  to  the  law  and  the  very  right  of  the  case 
iseemed  to  be  his  guide.  Latin  quotations  were  generally  eschewed, 
and  he  made  no  pretense  to  a  learning  that  he  did  not  possess.  This 
was  tsrpical  of  the  man.  He  never  wore  a  mask  and  he  thoroughly 
•despised  deception.  Patient  industry  and  careful  examination  into 
the  facts  was  his  rule,  and  having  discovered  the  facts  the  very  right 
of  the  controversy  was  the  end  he  sought.  If  there  was  no  pre- 
cedent for  such  a  state  of  facts  he  easily  and  quickly  made  one.  If 
there  were  cases  in  our  own  court  which  seemed  decisive  they  were 
to  he  followed  as  a  rule  whether  right  or  wrong  for  he  was  a  firm 
l)eliever  in  the  maxim  of  stare  decisis.  If  the  decision  claimed  to 
control  was  of  another  jurisdiction,  and  he  believed  the  applica- 
tion of  it  would  amount  to  a  denial  of  justice  he  could  generally 
And  some  way  to  distinguish,  for  he  believed  in  the  old  motto  that 
courts  should  be  astute  and  subtle  to  discover  a  way  to  effectuate 
justice.  At  times  he  boldly  asserted  that  some  of  the  old  and  well 
settled  rules  of  the  common  law  were  not  suited  to  our  present 
conditions  and  circumstances,  and  it  was  with  difficulty  that  he 
was  persuaded  that  any  rule  no  matter  how  ancient  ought  to  be 
adopted  whicb  would  be  the  means  of  doing  an  injustice. 

He  was  bold  and  fearless  and  having  satisfied  himself  as  to  the 
proper  disposition  of  the  case  nothing  could  cause  him  to  recede. 
Private  interest,  public  clamor  and  specious  argument  were  alike 
impotent  to  influence  or  swerve  him  from  a  position  once  deliber- 
ately chosen. 

Although  not  a  great  talker  he  gave  close  attention  to  all  that 
was  said  by  his  associates  at  the  consultation  table,  and  when  fully 
convinced  he  voiced  his  opinion  in  a  few  short,  terse  and  conclusive 
sentences  which  always  carried  great  weight.  His  reasons  were 
always  logical  and  his  judgments  clear;  and  the  decisions  he  voiced 
are  safe  and  valuable  as  precedents  and  as  expositions  of  the  law. 

If  I  v:ere  asked  for  his  strongest  points  I  would  say  they  con- 
sisted in  the  excellence  of  his  judgment  and  his  immense  store  of 
good  common  sense.  These  qualifications  led  to  clearness  and  con- 
ciseness of  expression;  and  bench  and  bar  have  rarely  if  ever  been 
embarrassed  by  looseness  or  redundancy  in  his  manner  of  writing 
opinions.  If  they  do  not  smell  of  the  classics  they  are  not  darkened 
by  uncertainty  or  obscurity. 

This  monument  to  the  learning,  ability,  sound  judgment,  and 
knowledge  of  affairs  which  Judge  Rothrock  wrote  for  himself  is  as 
enduring  as  our  civilization.  It  cannot  be  extenuated  by  friend  or 
maligned  by  foe.  As  said  by  another,  "Justice  is  the  great  interest 
of  man  on  earth.  It  is  the  ligament  which  holds  civilized  beings  and 
civilized  nations  together.  Wherever  her  temple  stands,  and  so  long 
as  it  is  duly  honored  there  is  a  foundation  for  social  security,  general 
happiness  and  the  improvement  and  progress  of  our  race.     And 
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whoever  labors  on  the  edifice  with  usefnlness  and  distinction  con* 
nects  himself  in  name  and  fame  and  character  with  that  which  is 
and  must  be  as  durable  as  the  frame  of  human  society." 

CShief  Justice  Robinson : 

The  resolutions  and  remarks  to  which  we  have  listened 
will  be  spread  upon  the  records  of  the  court,  and  as  a  further 
mark  of  respect  to  Judge  Rothrock  court  will  stand  adjourned 
until  9  o'clock  tomorrow. 
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Conrad  May,  Plaintiff  and  Appellee,  v.  Lousa  May,  Defend- 
ant, Appellant 

IMTorce :    connivance  in  adultery.   Adultery  of  a  wife,  committed 

1  with  a  spy  employed  by  the  husband  to  test  the  wife's  virtue, 
does  not  entitle  him  to  a  divorce. 

Condonation.    A  husband's  acts  of  cruelty,  for  which  the  wife  is 

2  largely  to  blame,  are  condoned  by  her  failing  to  make  complaint, 
apologizing  for  her  own  conduct,  and  continuing  to  live  with 
him,  where  no  future  danger  to  her  life  or  health  are  to  be 
apprehended. 

*Tbe  flgure;*  on  the  left  of  the  syllabi  refer  to  eorrespondlDic  flsurei  placed  on  the 
margin  of  the  ease  at  the  plaoe  where  the  point  of  the  syllabas  U  decided. 
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Mat  v.  May.  [1o8  Iowa 


Appeal  from  Dubuque  District  Court — Hox.  Fred  O'Don- 

NELL,  Judge. 

Thuesday,  Apeil  6,  1899. 

Suit  in  equity  for  a  divorce.  The  defendant  also 
brought  a  like  suit  against  the  plaintiff,  and  the  two  actions 
were  consolidated;  defendant's  petition  being  treated  as  a 
cross  bill.  The  trial  court  denied  the  relief  asked  by  each, 
and  both  parties  appeal.  As  defendant  first  perfected  her 
appeal,  she  will  be  called  the  "appellant" — Affirmed, 

LonguevUle,  McCarthy  &  Kenline  for  appellant. 

Lyoii  &  Lyon,  John  B.  Utt  and  Matthews  &  Barnes  for 
appellee. 

Deemee,  J. — I.  Plaintiff  and  defendant  were  married 
at  Jamestown,  Wis.,  on  or  about  November  23,  1877,  and 
lived  together  as  husband  and  wife  until  February  19,  1897. 
Five  children  were  bom  to  them.  For  many  years  there 
have  been  frequent  quarrels  between  them,  which  finally 
culminated  in  what  we  will  denominate  the  "]\rc6regor  inci- 
dent," which  will  be  hereinafter  referred  to.  Plaintiff  has 
been  almost  insanely  jealous  of  his  wife ;  and,  to  say  the  least, 
her  conduct  has  not  at  all  times  been  discreet.  We  are  satis* 
fied,  too,  that  plaintiff  has  at  times  shamefully  abused  the 
defendant;  but  many  of  their  quarrels  were  provoked 
by  the  wife.  It  is  charged  in  the  petition  that  defendant 
has  been  guilty  of  adultery  with  at  least  four  different  per- 
sons. Defendant  denies  that  she  was  guilty  of  adultery  with 
any  of  them,  and  alleges  as  grounds  for  divorce  from  plain- 
tiff that  he  has  been  guilty  of  such  cruel  and  inhuman  treat- 
ment as  to  endanger  her  life.  There  is  evidence  in  the 
record  tending  to  show  unlawful  and  illicit  relations  between 
defendant  and  three  different  men.  As  to  one,  it  produces 
no  more  than  a  suspicion  of  improper  conduct,  but  as  to  the 
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other  two  it  is  direct.  Notwithstanding  its  directness,  we 
are  satisfied  that  there  is  no  truth  whatever  in  the  claim  that 
she  had  intercourse  with  one  of  these  two  men.  It  appears, 
without  dispute,  however,  that  in  the  month  of  February, 
1897,  defendant  left  her  home  in  Dubuque  without  notifying 
any  of  her  family  that  she  was  going;  went  to  the  town  of 
McGregor,  part  of  the  way  in  company  with  a  man  by  the 
name  of  Blanchard,  who  assumed  the  name  of  Brown;  and 
then  went  to  an  hotel,  where  Blanchard  registered  the  two  as 
E.  H.  Brown  and  wife,  from  Chicago,  who  were  assigned  to 
a  single  room.  Blanchard  introduced  defendant  as  Mrs. 
Brown,  and  was  in  her  room,  in  conversation  with  her,  during 
the  evening.  Early  the  next  morning,  plaintiff  appeared 
upon  the  scene,  was  shown  to  the  room  where  defendant  was 
staying,  and  there  a  controversy  arose  between  them  as  to 
what  had  occurred  between  her  and  Brown  during  the  night. 
There  is  a  dispute  as  to  the  length  of  time  Brown  was  in  the 
room,  and  as  to  what  occurred  there,  and  the  witnesses  do  not 
agree  as  to  what  was  said  when  plaintiff  appeared.  There  is 
also  some  little  dispute  as  to  what  defendant's  purpose  was  in 
leaving  home.  We  are  satisfied,  however,  that  she  thought 
she  was  going  to  Elkader,  and  that  she  did  not  know  she  had 
to  stay  over  night  in  McGregor. 

On  the  one  hand,  it  is  contended  that  defendant  com- 
mitted adultery  with  Blanchard,  alias  Brown,  in  the  hotel, 
on  the  night  in  question ;  while  on  the  other  it  is  stoutly  con- 
tended that,  while  the  defendant  may  have  been  indiscreet, 
yet  she  did  not  have  any  illicit  relations  with  Blanchard,  and 

that  whatever  was  done  was  with  the  husband's  con- 
1  nivance  and  consent     We  do  not  find  it  necessary  to 

determine  which  is  right  in  this  contention,  although 
we  may  say  that  defendant's  conduct  was.  to  say  the  least, 
very  injudicious.  But,  if  it  be  conceded  that  the  act  of 
adultery  was  in  fact  committed,  plaintiff  is  in  no  position 
to  take  advantage  of  it.  The  evidence  very  clearly  estab- 
lishes the  fact  that  plaintiff  induce^  Blanchard  to  go  to  bis 
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home)  to  act  as  a  spy,  to  see  if  he  could  not  discover  the  wife 
in  the  act  of  adultery.  He  lived  there  in  that  relation  for 
some  time  before  he  induced  the  defendant  to  go  to  McGregor, 
and  she  went  on  the  false  pretense  that  she  was  to  go  to 
Elkader  to  visit  friends.  Not  only  was  Blanchard  invited 
into  plaintiff's  home  for  the  purpose  oi  procuring  evidence 
against  his  wife,  but  we  are  also  satisfied  that  he  was 
employed  by  plaintiff  for  the  purpose  of  having  intercourse 
with  the  defendant,  if  he  found  it  possible  to  do  so.  If, 
then,  Blanchard  did  have  intercourse  with  defendant,  it  was 
with  plaintiff's  consent,  and  through  his  connivance,  and  he 
cannot  be  heard  to  complain.  Can^  v.  Cane,  39  N.  J.  Eq. 
148.  "That  to  which  a  party  consents  is  not  esteemed,  in 
law,  an  injury,"  is  an  old  maxim,  which  is  especially  appli- 
cable to  such  a  case  as  this.  From  the  fact  that  the  husband 
appeared  upon  the  scene  at  the  time  he  did,  it  is  quite  evi- 
dent that  he  knew  of  the  whole  plan,  and,  in  effect,  consented 
to  it.  A  court  of  equity  will  not  grant  relief  under  such  cir- 
cumstances. Pierce  v.  Pierce,  3  Pick.  299 ;  Hedden  v.  Red- 
den, 21  N.  J.  Eq.  61 ;  Myers  v.  Myers,  41  Barb.  114.  Plain- 
tiff has  no  right  to  complain  of  his  wife's  conduct  at 
McGregor.  The  other  acts  of  adultery  alleged  by  plaintiff 
are  not  sustained  by  sufficient  evidence  to  justify  a  decree  in 
his  favor,  and  the  trial  court  was  right  in  dismissing  his 
petition. 

II.  The  evidence  introduced  by  defendant  shows  that 
plaintiff  has  been  guilty  of  various  acts  of  cruelty,  which 
would   ordinarily  entitle  her  to   a  divorce.     But  here   it 

appears  that  she  was  in  many,  if  not  in  most  instances, 
2  to  blame.    Barring  certain  conduct  of  plaintiff,  which 

occurred  so  long  ago  that  the  presumption  of  condona- 
tion obtains,  it  appears  that  defendant  persisted  in  keeping 
company  with  a  certain  man  against  the  plaintiff's  protests. 
Whenever  he  discovered  that  she  had  been  in  this  man's  com- 
pany (and  we  may  remark  parenthetically  that  we  find  no 
evidence  of  anything  more  than  the  slightest  improprieties 
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between  them),  a  controversy  arose,  which  always  resulted  in 
hard  words  between  them,  and  sometimes  blows.  Defendant 
was  to  blame  for  not  observing  her  husband's  admonitions 
about  not  talking  to,  or  being  in  company  with,  this  man ;  and 
generally  she  took  her  own  part  in  the  quarrels  which  resulted 
after  she  had  disobeyed  these  instructions.  In  other  words, 
she  at  times  provoked  the  plaintiff  into  making  his  assaults, 
and  at  others  made  an  assault  upon  plaintiff  herself.  But, 
aside  from  all  this,  she  continued  to  live  and  cohabit  with 
her  husband  down  to  within  a  few  days  of  the  McGregor 
incident.  She  made  no  complaint  of  his  conduct,  but 
apologized  for  her  own,  and  seemed  content  to  live  with  him 
to  the  very  last.  Her  conduct  clearly  amoimts  to  a  condona- 
tion of  her  husband's  offenses,  serious  as  some  of  them  may 
have  been.  Gardner  v,  Gardner,  2  Gray,  434;  Phillips  v. 
Phillips,  27  Wis.  252;  Douglass  v.  Douglass,  81  Iowa,  258. 
It  goes  without  saying  that  if  we  were  satisfied  that  plain- 
tiff's acts  of  cruelty  would  be  repeated,  and  that  there  is 
danger  to  defendant's  life  or  health,  should  she  continue  to 
live  with  the  plaintiff,  we  would  be  slow  to  find  that  condona- 
tion should  avail  the  plaintiff  in  defending  against  his  wife's 
petition.  This  does  not  appear,  however.  Indeed,  there  is 
little,  if  any,  evidence  that  defendant's  life  or  health  were 
ever  endangered.  She  seemed  to  be  content  to  live  with  her 
husband  during  all  the  years  he  was  practicing  his  cruelty, 
and  we  do  not  think  had  a  thought  of  bringing  a  divorce  suit 
until  plaintiff  began  his  action.  Under  such  a  state  of 
affairs,  we  may  well  doubt  defendant's  sincerity  in  bringing 
her  suit.  We  are  not  to  be  understood  as  holding  that 
defendant  was  guilty  of  adultery  at  the  town  of  McGregor,  or 
that  plaintiff's  conduct  towards  his  wife  is  to  be  approved. 
We  simply  find  that  neither  party  is  in  position  to  obtain  a 
decree  of  divorce.  The  case  is  peculiar  in  many  of  its 
aspects,  and  is  an  extremely  unfortunate  one  for  both  of  the 
parties.  They  have  children,  who  they  are  each  anxious 
should  procure  a  good  education — two  of  them  being  in  the 
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high  school  in  the  city  of  Dubuque — they  have  ample  means 
to  provide  for  the  necessities,  and  most  of  the  luxuries  of 
life ;  and  there  is  every  reason  why  they  should  live  together 
harmoniously  as  husband  and  wife.  Plaintiff,  as  wo  have 
said,  is  extremely  jealous,  and  defendant  may  not  have  been 
entirely  discreet  in  her  conduct;  but  due  consideration  by 
each  of  the  feelings  and  conduct  of  the  other  ought  to  remedy 
all  evils,  bring  these  parties  together,  and  effectuate  a 
reconcilliation  which  will  be  lasting.  The  decree  of  the  dis- 
trict court  is,  on  both  appeals,  affirmed. 
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110  mi  Esther  H.  Parsons  v.  Grand  Lodge  of  Ancient  Order 

108    ^j  OF  United  Workmen  of  Iowa,  Appellant. 
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130  248  Divorce  and  Marriage:     presumptions.    On  the  issue  whether  a 

108       6  claimant  under  a  policy  is  legally  a  beneficiary  of  a  life  policy  as 

__?!?  2    the  legal  wife  of  the  insured,  it  will  be  presumed  that  he  obtained 

4  a  divorce  from  a  first  wife  before  he  married  claimant.  (In 
this  case  the  evidence  showed  divorce  as  much  as  first  and 
second  marriage.— Reporter.) 

Pleading:    admissions.    Matter  in  reply,  by  way  of  confession  and 

1    avoidance,  does  not  dispense  with  proof  of  allegations  of  the 

3    answer  which  stand  denied  by  operation  of  law.    Whether  such 

proof  would  be  made  by  using  the  reply  in  evidence,  is  left 

undecided. 

Proof  of  Loss:  Waiver.    The  attorney  for  the  beneficiary  under  a 

5  policy  in  a  mutual  benefit  association  wrote  to  the  insurer,  inform- 
ing it  of  the  death  of  the  insured,  and  asking  what  was  needed 
by  way  of  proofs.  The  insurer  replied  that  the  insured  had  been 
suspended  for  nonpayment  of  dues,  and  that,  if  the  attorney 
"understood  the  laws  of  Iowa  governing  this  class  of  insurance, 
you  [he]  would  undoubtedly  hesitate  to  have  taken  any  action  in 
the  case  without  further  evidence."  Held  a  waiver  of  proofs  of 
death,  but  one  not  available  because  not  pleaded. 

Plea  and  proof.    McClain's  Code  1888,  section  1734,  providing  that 

6  the  assured  shall  give  the  company  or  association  notice  in  writ- 
ing of  the  loss,  accompanied  by  an  afiidavit  stating  the  facts  as 
to  how  the  loss  occurred,  applies  to  mutual  benefit  associations; 
and  hence;  where  the  giving  of  due  notice  is  pleaded,  and  denied 
by  the  answer,  plaintiff  must  prove,  not  only  the  giving  of  notice 
but  also  the  making  of  the  affidavit. 
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Appeal  from  Blackhawk  District  Court. — Hon.  A.  S.  Blair, 

Judge. 

Thursday,  April  6,  1899. 

Action  at  law  on  a  certificate  of  membership  in  the 
defendant  company.  Defendant  admitted  the  issuance  of 
the  certificate,  and  that  plaintiff  is  the  beneficiary  named 
therein,  but  denied  all  other  allegations  of  the  petition.  It 
further  pleaded  that  plaintiff  was  not  the  legal  wife  of  the 
assured,  and  that  the  insured  falsely  and  fraundulently 
represented  that  she  was  his  wife,  whereas  in  truth  he  had 
another  wife  living,  from  whom  he  had  not  been  divorced. 
Plaintiff  replied  that  she  was  married  to  the  assured  in 
April  of  the  year  1893,  and  that  she  had  no  knowledge 
that  he  was  then  married  to  another.  She  further  pleaded 
that  some  months  after  her  marriage  she  learned  that 
Frank  II.  Parsons,  the  assured,  had  another  wife  liv- 
ing, but  that  she  had  been  divorced  some  two  years 
prior  to  Parsons'  death.  She  further  pleaded  that  when  she 
became  beneficiary  in  the  policy  she  was  the  bona  fide  wife 
of  Parsons,  and  was  a  l^al  member  of  his  family.  Some 
other  matters,  in  addition  to  a  general  denial,  were  pleaded, 
which  need  not  be  more  particularly  noticed.  The  trial 
court  directed  a  verdict  for  plaintiff,  and  defendant  appeals. 
— Reversed. 

J.  D.  &  C.  Nichols  for  appellant 

Mullan  &  PicJcet  and  D.  E.  &  G.  T.  Lyon  for  appellee. 

Deemer,  J. — I.  On  the  fifteenth  day  of  October,  1892, 
the  defendant,  a  mutual  benefit  association,  issued  a  certifi- 
cate of  membership  to  Frank  H.  Parsons,  in  which  Ada  H. 
Parsons,  who  then  bore  the  relationship  to  him  of  wife,  was 
named  as  beneficiary.  Thereafter,  and  on  the  thirteenth 
day  of  December,  1893,  the  assured  directed  and  requested 
the  defendant  to  change  the  beneficiary,  and  in  this  direction 
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aaid:  "And  now  authorize  and  direct  such  payment  to  be 
made  to  Mrs.  Esther  H.  Parsons,  bearing  relation  to  myself 
of  wife."  Thereupon,  and  on  the  twenty-eighth  day  of  the 
last-mentioned  month,  the  company  issued  a  new  certificate 
to  Parsons,  in  which  the  benficiary  was  named  as  "Esther  H. 
Parsons,  his  wife."  At  the  time  these  certificates  were 
issued,  the  law  (Acts  Twenty-first  General  Assembly,  chap- 
ter 65,  section  7)  provided  that  no  certificate  should  be 
issued  to  any  person  unless  the  beneficiary  thereunder  should 
be  the  husband,  wife,  relative,  legal  representative,  heir,  or 
legatee  of  the  insured.  The  constitution  of  the  association 
also  provided  that  no  certificate  should  be  issued  or  made 
payable  to  any  person  not  a  member  of  the  family  or  heir  of 
the  assured,  and  that,  when  a  change  of  beneficiary  was 
desired,  the  beneficiary  under  the  new  certificate  must  be  a 
legal  member  of  the  family,  or  an  heir  at  law  of  the  member. 
Defendant  contends  that  the  evidence  tended  to  show  that  the 
marriage  between  the  assured  and  Esther  H.  Parsons  was 
null  and  void  because  of  prior  marriage  of  the  assured. 

1  As  the  allegations  of  the  answer  pleading  prior 
marriage  were  denied  by  operation  of  law,  the  bur- 
den was  on  defendant  to  show  that  plaintiff  was  not  the  wife 
of  the  assured.  The  confession  and  avoidance  contained  in 
the  reply  did  not  obviate  the  necessity  of  such  proof.  Code, 
section  3577 ;  Day  v.  Insurance  Co.  75  Iowa,  694 ;  Nichols 
V,  Railroad  Co.  94  Iowa,  202;  SchtUte  v.  CouUhurst,  94 

Iowa,  418.     To  prove  the  prior  marriage,  defendant 

2  introduced  the  direction  first  made  by  the  assured  to 
pay  the  amount  to  which  he  might  be  entitled  to  Ada 

H.  Parsons,  whom  he  described  as  his  wife ;  a  letter  of  the 
assured,  in  which  he  said  there  had  been  a  mistake  in  his 
original  certificate,  and  that  it  should  read  payable  to  Esther 
H.,  instead  of  Ada  H. ;  letters  in  which  he  stated  that  Esther 
H.  Parsons  was  his  lawful  wife,  and  that  Mrs.  Esther  K. 
Parsons  had  only  been  his  wife  since  December  2,  1893 ;  and 
a  statement  made  by  him  to  an  agent  of  the  association,  some 
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time  before  the  second  certificate  was  issued,  to  the  effect 
that  he  had  procured  a  divorce  from  Ada  Parsons  in  Chicago. 
The  only  other  evidence  bearing  on  the  question  is  that  of 
plaintiff,  in  whidi  she  says  she  was  not  related  to  the  assured 
in  any  other  way  than  wife.     We  have  already  seen 

3  that  the  admissions  in  the  reply  cannot  be  considered. 
Whether  or  not  they  might  have  had  probative  force 

had  they  been  introduced  in  evidence,  we  have  no  occasion 
to  determine.  Conceding,  then,  for  the  purpose  of  this  case, 
that  statements,  oral  and  written,  made  by  the  assiired  prior 
to  the  time  of  the  issuance  of  th©  certificate  in  question,  are 
admissible  in  evidence,  and  that  proof  of  a  void  marriage 
would  defeat  plaintiff's  right  of  recovery,  we  find  that  the 
same  kind  of  evidence  adduced  to  sustain  these  propositions 
establishes  the  fact  that  the  assured  was  divorced  from  his 
first  wife  prior  to  the  time  he  received  the  second  certificate 
of  membership,  and  that  he  was  married  to  plaintiff  some 
time  in  December  of  the  year  1893.     The  law  also 

4  raises  a  presumption  in  favor  of  innocence,  and  that 
there  was  no  legal  impediment  to  the  contracting  of 

the  second  marriage.  Blanchard  i\  Lambert,  43  Iowa,  228, 
and  cases  cited ;  Leach  v.  Hall,  95  Iowa,  611.  The  case  is 
not  like  one  in  which  the  former  wife  is  making  a  claim  to 
her  husband's  property,  as  were  Oilman  v.  Sheets,  78  Iowa, 
499 ;  Ellis  v.  Ellis,  58  Iowa,  720 ;  and  Barnes  v.  Barnes,  90 
Iowa,  282.  The  trial  court  was  right  in  holding  that  the 
invalidity  of  the  second  marriage  was  not  established. 

II.  The  petition  alleges  that  due  notice  of  death  of  the 
deceased  was  presented  to  the  proper  officers  of  the  defendant. 
This  is  denied  in  the  answer.  To  sustain  the  all^ation,  the 
plaintiff  introduced  a  letter  written  by  her  attorney  to  the 
grand  recorder  of  the  defendant  at  Waterloo,  Iowa,  in  which 
the  association  was  informed  of  Parsons  death,  and 

5  asked  what  was  needed  by  way  of  proofs.     To  this 
the  recorder  responded  by  saying  that  Parsons  had 

been  suspended  for  nonpayment  of  dues  and  other  delin- 
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quencies,  and  further  stating  that,  if  the  attorney  "under- 
stood the  laws  of  Iowa  governing  this  class  of  insurance,  you 
(he)  would  undoubtedly  hesitate  to  have  taken  any  action  in 
the  case  without  further  evidence."  Undoubtedly,  this 
amounted  to  a  waiver  of  proofs  of  death.  Grattan  v.  Insur- 
ance Co,,  80  N.  Y.  2S1;  Shaw  v.  Insurance  Co.,  69  K  Y.  286 ; 
Bloom  V,  Insurance  Co.  94  Iowa,  359 ;  Oeorge  Dee  &  Sons 
Co.  V.  Key  City  Fire  Ins.  Co.,  104  Iowa,  167,  and 

6  cases  cited.     But,  as  a  waiver  was  not  pleaded,  it 
cannot  be  relied  upon.    McCoy  v.  Inswunce  Co.,  107 

Iowa,  80;  Heusinkveld  v.  Insurance  Co.,  96  Iowa,  224; 

Heusinhveld  v.  Insurance  Co.  95  Iowa,  504;  Eiseman  v. 

Insurance  Co.,  74  Iowa,  11 ;  Zinck  v.  Insurance  Co.,  60  Iowa, 

266;  ^Yelsh  v.  Insurance  Co.,  71  Iowa,' 337.     The 

7  statute   (McClain's  Code  1888,  section  1734)   pro- 
vides that  the  assured  shall  give  the  "company  or 

association  notice  in  writing  of  such  loss,  accompanied  by 
an  affidavit  stating  the  facts  as  to  how  the  loss  occurred,  so 
far  as  they  were  within  his  knowledge."  This  section  applies 
to  mutual  benefit  associations  as  well  as  to  fire  and  life  insur- 
ance companies.  Cook  v.  Association,  74  Iowa,  746 ; 
Christie  v.  Investment  Co.  82  Iowa,  360.  And  the  statutory 
notice  includes  an  affidavit  showing  the  facts  regarding  the 
death.  Von  Genechtin  v.  Insurance  Co.  75  Iowa,  546; 
Wilhehni  v.  Insurance  Co.  86  Iowa,  326.  So  that  an  allega- 
tion that  due  notice  was  given  necessarily  implies  that  proofs 
of  death  were  furnished.  And,  in  face  of  a  denial,  proof  of 
the  giving  of  the  statutory  notice  is  required.  As  there  was 
no  such  evidence,  the  court  erred  in  directing  a  verdict  for 
plaintiff.  The  case  of  Welsh  v.  Insurance  Co.,  supra,  is 
quite  in  point  on  this  last  proposition.  For  the  error  pointed 
out,  the  judgment  of  the  district  court  is  reversed. 
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State  of  Iowa  v.  J.  H.  Bussamus,  Appellant. 


Mulct  Law:  "single  room."  A  room  fronting  on  a  street,  with  a 
door  opening  out  on  it,  and  another  door  leading  to  another 
room,  in  which  are  stored  the  liquors  sold  in  the  former,  is  not  "a 

2  single  room  having  but  one  entrance,"  within  Code  section  2448^ 
Subdivision  4,  permitting  the  sale  of  iAtoxicating  liquors  in  such 
room  under  certain  conditions. 

Llqoor  Selling;  jruY  question.  Where  accused  admits  a  sale  of 
pepsin  bitters  after  notice  not  to  sell  intoxicants  to  the  person  in 
question,  and  a  witness  testifies  that  pepsin  bitters  is  intoxicating, 
1  the  question  is  for  the  jury  whether  the  sale  is  within  Code,  sec- 
tion 2448,  subdivision  11,  prohibiting  the  selling  of  intoxicants  to 
any  person  whose  relatives  have  by  written  notice  forbidden  such 
a  sale. 

Jurors:  knowledge  of  disqualifications.  The  fact  that  a  juror 
was  a  member  of  the  Jury  on  a  former  trial  of  the  case  is  no 

3  ground  for  a  new  trial,  though  counsel  for  accused  were  unaware 
of  that  fact,  where  it  does  not  appear  that  accused  himself  had 
no  knowledge  thereof. 

Appeal   from   Sioux   District    Court. — Hon.    George   W. 

Wakefield,  Judge. 

Thursday,  April  6,  1899. 

The  defendant  appeals  from  a  judgment  et>nvicting  him 
of  maintaining  a  nuisance. — Affirmed. 

Ladd,  J. — I.  During  the  trial  it  was  stipulated  that 
all  the  conditions  of  section  2448  of  the  Code  had  been  com- 
plied with,  except  those  hereinafter  mentioned.  The  wife 
and  son  of  one  Hastings  notified  the  defendant  not  to  furnish 
him  intoxicating  liquors.  As  the  defendant  admitted  receiv- 
ing this  notice,  the  point  made  against  oral  proof  of  its  con- 
tents requires  no  attention.  Thereafter  he  sold  Hast- 
1  ings  Pepsin  Bitters.     As  one  witness  testified  this 

drink  was  intoxicating,  there  was  a  conflict  in  the 
evidence   as   to   whether  the  defendant   had   violated    the 
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eleventh  subdivision,  of  the  section  mentioned.  The  evi- 
dence also  tended  to  show  that  written  consent  of  the  free- 
holders ow^ning  property  within  fifty  foot  of  his  place  of  busi- 
ness had  not  been  filed  prior  to  the  finding  of  the  indictment, 
and  thereby  subdivision  2  of  the  section  was  disregarded. 
But  the  defendant  testified  on  the  trial  that  he  had  not  com- 
plied with  subdivision  4,  which  is,  in  part,  as  follows :  "Said 
selling  or  keeping  for  sale  of  intoxicating  liquors  shall  be 
carried  on  in  a  single  room  having  but  one  entrance  or  exit, 
and  that  opening  upon  a  public  business  street"  This 

2  language  is  too  explicit  to  require  construction.     By 
a  single  room  having  one  entrance  or  exit  is  meant 

on©  room,  with  one  door  only  which  may  be  used,  and  that 
on  a  public  business  street  This  excludes  an  entrance  or 
exit  from  or  into  any  other  room.  Had  the  legislature 
intended  the  use  of  a  room,  largo  or  small,  in  which  to 
store  liquors,  or  for  any  other  purpose,  in  connection 
with  and  opening  into  the  single  room,  this  would  have 
been  mentioned,  rather  than  guarded  against.  A  door 
opened  from  the  room  in  which  defendant  operated 
his  saloon  into  another  room  or  shed,  where  he  stored, 
and  from  which  he  procured,  his  liquors.  This  was 
in  violation  of  the  requirement  quoted.  The  jury,  then, 
could  properly  have  returned  no  other  verdict  than  that  of 
guilty. 

II.     There  w^as  a  mistrial  at  a  previous  term  of  court. 
A  member  of  the  jury  sat  as  juror  at  that  trial.     This  fact 
was  not  known  to  counsel,  but  w^hether  known  to  the  defend- 
ant does  not  appear.     To  take  advantage  of  the  dis- 

3  qualification  of  a  juror,  after  verdict,  it  is  incumbent 
on  the  party  complaining  to  show  affirmatively  that 

neither  he  nor  his  counsel  had  knowledge  thereof  before  the 
juror  was  sworn.  McKmney  v.  Simpson,  51  Iowa,  662 ; 
Rollins  V.  Ames,  2  N.  H.  349  (9  Am.  Dec.  79)  ;  State  i\ 
Tuller,  34  Conn.  280 ;  Morrison  v.  McKinnon,  12  Fla.  552 ; 
Anderson  v.  Staie,  14  Ga.  709 ;  Kent  v.  City  of  Charlestown, 
2  Gray,  281;  Eastman  t\  Wight,  4  Ohio  St  156;  Achey  v. 
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Stale,  64  Ind.  56;  State  v.  Ldbauve,  46  La.  Ann.  648  (16 
South  Rep.  172)  ;  Townsend  v.  Briggs,  99  Cal.  481  (32  Pac. 
Rep.  307,  34  Pac.  Rep.  116)  ;  12  Enc.  PI.  &  Prac.  476;  1 
Thompson  Trials,  section  116.  This  is  for  the  reason  that  if 
known  to  the  party,  or  his  attorney  who  acts  for  him,  the 
omission  to  challenge  waives  all  objections.  State  v.  Pickett, 
103  Iowa,  714. — Affiemed. 


State  of  Iowa  v.  J.  C.  Moats,  Appellant. 

False  Prelenseft:  jury  question.    Prosecutor  an  eccentric  and  weak 
minded  man,  testified  that  accused  and  another  induced  him  to 
sign  a  deed  of  his  farm  by  representing  it  to  be  an  application  for 
insurance  and  that  he  received  no  money  therefor.    The  person 
who,  with  the  accused,  had  procured  the  deed  testified  that  the 
transaction  was  a  sale  of  the  farm,  and  that  the  prosecutor 
received  a  second  mortgage  on  it,  and  a  certain  sum  in  cash,  the 
1    proceeds  of  a  loan  made  on  the  farm  for  the  buyer,  less  the 
amount  of  the  prior  mortgage  thereon  which  was  paid  off,a  receipt 
for  the  money  alleged  to  have  been  paid  the  prosecutor  was  pro- 
duced, but  he  testified  that  accused  had  induced  him  to  sign  a 
white  paper,  and  that  he  did  not  sign  the  receipt.    The  mortgage 
back  to  the  prosecutor  was  not  recorded  and  delivered  until 
accused  was  suspected  of  the  fraud,  and,  when  the  deed  was 
signed  by  prosecutor,  accused  and  the  other  person  went  there, 
ready  to  close  the  bargain,  and  with  the  papers  prepared  for 
signature.    Accused  retained  all  the  papers  and  the  other  person 
negotiated  the  loan  on  the  farm  before  its  purchase.    Held  that 
a  conviction  for  obtaining  the  deed  by  false  pretenses  was  war- 
ranted. 

Evidbnce:  RehuUnl.  The  defense  to  a  prosecution  for  obtaining  a 
deed  by  false  pretenses  was  that  the  transaction  was  a  sale  of  the 
lands,  part  of  the  consideration  being  the  payment  of  money  to 
prosecutor;  and  in  corroboration  thereof  a  receipt  signed  by 
prosecutor  was  produced.  Prosecutor  testified  that  he  did  not 
sign  the  receipt  but  signed  a  blank  paper;  and  there  was  evidence 
4  that  the  receipt  was  written  by  accused.  An  accomplice  testified 
for  accused  that  he  went  to  prosecutor's  place  alone  and  procured 
the  receipt.  Uel  ,  evidence  that,  on  the  day  when  the  receipt  was 
produced,  accused  was  seen  near  prosecutor's  house,  was  admis- 
sible in  rebuttal  of  the  accomplice's  testimony,  and  to  corroborate 
the  evidence  that  the  receipt  was  written  by  accused. 

Mental  capacity  of  prosecutor.    In  a  prosecution  for  obtaining 
a  deed  by  false  pretenses,  evidence  of  prosecutor's  mental  con- 
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dition  subsequent  to  signing  it,  and  that  his  condition  was  the 
5  same  prior  thereto,  and  continued  unchanged  up  to  the  time  of 
the  trial,  was  admissible,  where  prosecutor  was  a  witness,  to  aid 
the  jury  in  understanding  his  strength  of  mind  when  the  deed 
was  signed,  and  determining  his  credibility. 

Objections,    Evidence  received  without  objection  in  a  criminal  case 
3    need  not  be  stricken. 

Disqnalifioatioii  of  Jaror:  knowlbdgk.    That  a  juror  was  biased  on 
5    his  voir  dire  and  concealed  that  fact,  is  no  ground  for  a  new  trial, 
unless  it  appears  that  his  bias  was  unknown  to  accused. 

Appeal  from  Wright  District  Court, — Hon.  B.  P.  Bibdsall, 

Judge. 

Thursday,  April  6,  1899. 

The  defendant  appeals  from  a  judgment  <;onvicting  him 
of  the  crime  of  cheating  by  false  pretenses. — Affirmed, 

Ladd  &  Rogers  for  appellant. 

Milton  Remley,  Attorney  General,  and  W,  H.  Redmond 
foi  the  State. 

Ladd,  J. — I.  The  particular  offense  charged  is  that 
the  defendant  and  one  J.  A.  Lyons  induced  Ole  Shelstrand 
to  sign  a  deed  conveying  his  eighty-acre  farm  to  Anna  C. 
Lyons,  on  the  representation  that  the  instrimient  was  an 
application  for  insurance  on  his  house.  Before  this,  Lyons 
had  arranged  with  Tracy  for  a  loan  of  one  thousand  two 
hundred  dollars,  and  soon  thereafter  obtained  it  by  executing 
a  mortgage  on  the  land.     Out  of  this  a  prior  mortgage  of 

five  hundred  and  fifty  dollars  and  taxes  were  paid. 
1  Lyons  testified  that  he  gave  Shelstrand  the  balance, 

and  took  his  receipt ;  that  he  bought  the  land  for  two 
thousand  three  hundred  dollars,  and  the  deed,  and  the  two 
notes  for  one  thousand  one  hundred  and  fifty  dollars,  and  a 
mortgage  on  the  land  to  Shelstrand,  securing  the  remainder 
of  the  purchase  price,  were  drawn  and  signed  at  the  latter^s 
house ;  that  Moats  was  to  be  paid  one  hundred  dollars  out  of 
certain  accounts  for  finding  a  buyer,  and  to  hold  the  papers 
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until  the  loan  was  negotiated.  On  the  other  hand,  Shel- 
strand  testified  that,  when  at  his  home,  Moats,  who  came  with 
Lyons,  requested  him  to  sign  an  insurance  paper,  afterwards 
to  be  filled  out,  which  he  did ;  that  he  did  not  sell  the  land 
or  sign  a  deed ;  that  he  never,  received  any  money  from  Lyons 
or  Moats;  and  that,  though  he  wrote  his  name  on  a  piece  of 
white  paper  at  another  time,  when  both  were  at  his  place, 
he  did  not  sign  the  receipt.  The  evidence  shows  that  Shel- 
strand  lived  alone,  was  very  eccentric,  not  of  strong  mind, 
with  little  or  no  furniture  in  his  house,  in  the  habit  of  going 
to  his  work  backward  or  sidewise,  of  standing  or  sitting  in  one 
position  an  unusually  long  time,  and  possessed  of  other 
peculiarities,  but  that  he  imderstood  business  fairly  well, 
could  work,  was  not  of  defective  memory ;  and  he  does  not 
appear  to  have  been  unreliable.  No  objection  was  made  to 
his  competency,  and  the  record  discloses  no  sufficient  reason 
for  doing  so.  He  is  somewhat  corroborated  by  the  undis- 
puted facts  of  the  transaction,  tending  strongly  to  show  that 
advantage  was  taken  of  his  weakness,  rather  than  that  he, 
through  weakness,  fabricated  the  story.  True,  evidence  of 
some  of  his  statements  tends  to  his  discredit.  Only  the  con- 
troverted inquiry  concerning  the  loan  is  inconsistent  with  his 
testimony,  as  the  other  statements  may  have  been  made  after 
he  had  learned  of  the  existence  of  a  deed,  and  the  conclusion 
might  well  be  reached  that  it  in  fact  was  never  made.  That 
the  defendant  and  Lyons  attempted  to  take  an  unconscion- 
able advantage  of  him  is  not  doubted ;  and  in  view  of  the 
circumstances  that  they  went  out  to  buy  the  farm,  carrying 
with  them  the  deed,  and  everything  ready  to  close  the  bar- 
gain,  that  Moats  retained  all  the  papers,  that  Lyons  nego- 
tiated the  loan  before  the  purchase,  that  the  mortgage  back 
to  Shelstrand  was  not  recorded  or  delivered  to  him  until  the 
defendant  was  suspected  of  the  fraud,  and  that  Lyons,  a 
stranger  from  Carroll  county,  paid  out  nothing  on  the  land, 
we  think  the  jury  may  well  have  accepted  the  testimony  of 
Shelstrand,  ^nd  foiMid  tjie  defendant  guilty  as  charged. 
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II.  The  trial  court  did  not  abuse  its  discretion  in  deny- 
ing the  application  for  a  change  or  venue.     The  transaction 

occurred  in  one  comer  of  the  county,  and  the  affi- 

2  davits  satisfactorily  show  that  the  prejudice,  if  any 
existed,  was  confined  to  that  part.     It  does  not  appear 

to  have  been  general,  or  such  as  to  have  precluded  a  fair  and 
impartial  trial.  State  v.  Foster,  91  Iowa,  168;  State  v. 
Read,  49  Iowa,  85 ;  State  v.  Perigo,  70  Iowa,  657. 

III.  The  motion  to  strike  out  the  evidence  of  certain 
witnesses,  to  the  effect  that  Moats  was  seen  near  Shelstrand's 
house  on  the  eleventh  of  August,  with  Lyons,  was  rightly 

overruled.    No  objection  had  been  made  to  its  intro- 

3  duction,  and,  the  ruling  might  well  rest  on  the  ground 
that  a  party  may  not  permit  evidence  to  be  received 

without  objection,  and  thereafter,  in  the  absence  of  any  show- 
ing, have  it  stricken  from  the  record.     Staie  v.  Marshall, 
105  Iowa,  44.    But  it  tended  to  rebut  the  testimony 

4  of  Lyons  that  he  drove  to  the  house  alone  in  Moat's 
surrey  on  that  day,  and  procured  the  receipt,  and  to 

support  the  evidence  tending  to  show  the  receipt  was  written 
by  Moats.  Exception  was  also  taken  to  evidence  concern- 
ing Shelstrand's  mental  condition  subsequent  to  the  transac- 
tion. But  the  witnesses  had  stated  that  they  had  known  him 
prior  thereto,  and  such  condition  had  continued  unchanged 
up  to  the  time  of  the  trial.  As  he  was  a  witness,  this  was 
calculated  to  aid  the  jury  in  better  understanding  his  strength 
of  mind  at  the  time  the  deed  was  signed,  and  in  determining 
what  credit  to  give  to  his  story.     It  was  admissible. 

IV.  It  is  urged  as  a  ground  for  a  new  trial  that  one 
of  the  jurors  was  biased,  and  entertained  an  unqualified 

opinion  of  defendant's  guilt,  which  he  concealed  on 

5  the  voir  dire  examination.  It  does  not  appear,  how- 
ever, that  this,  if  true,  was  unknown  to  the  defend- 
ant's attorneys,  and  for  this  reason  we  cannot  inquire  into 
the  merits  of  the  claim.  State  v,  Bassamus,  108  Iowa,  10. 
— Affirmed, 
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Nancy  A.  Telleb  et  dl.  v.  The  Equitable  Mutual  Lifb 
AssocLATioN  OF  WathbIoo^  Iowa,  Appellant. 

Tenae:  ixsuranoe  companies.  Undet  Code  1873,  section  2584,  pro- 
viding that  insurance  companies  may  be  sued  in  any  county  in 
which  their  principal  place  of  business  is  kept  or  in  which  the  con- 
tract of  insurance  is  made,  a  company  is  not  entitled  to  have  a 

2  cause  commenced  in  the  county  in  which  the  contract  was  made, 
transferred  to  the  county  in  which  the  principal  place  of  business 
is  kept.  If  the  statute  could  be  construed  to  say  that  the  place  of 
making  the  contract  governs  only  where  the  contract  is  made  in 
the  county  wherein  is  defendant's  principal  office,  it  could  happen 
that  suit  might  not  be  properly  brought  in  the  county  where  the 
principal  office  is  located. 

Jnrisdictf on :    special  appearance.    Under  Code  1 878,  section  2626 
providing  that  a  special  appearance  to  object  to  the  service  of 
1    notice  shall  render  further  notice  unnecessary,  such  appearance 
gives  jurisdiction,  regardless  of  the  notice  or  service. 

Appeal:    keview.    Where  the  evidence  is  strici^en  and  an  equity 

3  cause  presented  on  assignment  of  errors,  refusal  to  suppress  a 
deposition,  nor  refusal  to  grant  a  new  trial  for  newly  discovered 

4  evidence  can  be  reviewed,  the  court  not  being  able  to  assume  that 
the  new  evidence  was  not  cumulative,  and  where,  to  a  defense  that 
proof  of  death  was  not  furnished  in  time,  extension  and  waiver 

5  are  pleaded,  error  in  permitting  recovery  against  the  provisions  of 
the  policy  cannot  be  reviewed  as  a  matter  of  law,  the  evidence 
being  stricken  out. 

Appeal  from  KeoJcuJc  Superior  Court, — Hon.  E.  H.  Bell^ 

Judge. 

Thursday,  Apbil  6, 1899. 

Ealph  E.  Teller  became  a  member  of  the  defendant 
association  in  July,  1883,  and  his  certificate  entitled  him  to 
insurance  in  the  sum  of  two  thousand  five  hundred  dollars ; 
the  certificate,  by  its  terms,  expiring  on  the  twelfth  day  of 
July,  1893,  This  action  is  brought,  alleging  that  Ealph  E. 
Teller  died  in  January  or  February,  1893,  and  that  the  fact 
Vou  108  la— 2 
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of  such  death  was  not  known  till  May,  1894;  and  a  recovery 
is  sought  under  the  terms  of  the  certificate.  The  answer 
makes  admissions  and  denials,  and  sets  out  that  the  certificate 
of  membership  provides  for  proofs  of  death  to  be  made  within 
one  year  after  death  occurred,  and  denies  the  fact  of  the  death 
of  Teller,  or  that  proofs  of  loss  or  death  were  made  as 
required.  Some  other  facts  will  appear  in  the  opinion.  The 
district  court  gave  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. — Affirmed, 

A,  J,  McCrary  and  John  E,  Craig  for  appellant. 

James  C,  Davis  and  A,  Hollingsworih  for  appellee. 

Granger,  J. — I.  This  is  an  equity  cause,  but  the  evi- 
dence was  stricken  from  the  record  on  motion,  so  that  the 
matters  for  our  consideration  arise  on  assignments  of  error. 
The  principal  place  of  business  of  the  defendant  corporation 

is  at  Waterloo,  in  Blackhawk  county,  in  this  state. 
1  The  action  was  brought  in  Lee  county,  and  service 

was  made  on  one  J.  K.  Mason,  as  agent  for  the  defend- 
ant. There  was  a  motion  by  appellant  to  dismiss  the  action 
for  want  of  jurisdiction,  because  of  no  service  on  defendant ; 
it  being  claimed  that  Mason  was  not  an  agent  on  whom  service 
could  be  made.  Afiidavits  were  used  on  the  hearing  of  the 
motion,  and  the  motion  was  denied.  The  ruling  is  assigned 
as  error.  The  appearance,  though  special,  makes  it  unneces- 
sary  to  consider  the  motion  on  its  merits.  Section  2626  of 
the  Code  of  1873,  which  was  in  force  when  the  service  was 
made,  provides  what  the  mode  of  appearance  may  be;  and, 
among  others,  there  is  a  provision  for  a  special  appearance  for 
any  purpose  connected  with  the  service  or  insufficiency  of  the 
notice.  In  connection  with  that  provision  is  this  language: 
"And  an  appearance,  special  or  other,  to  object  to  the  sub- 
stance or  service  of  the  notice,  shall  render  any  further  notice 
unnecessary ;  but  may  entitle  the  defendant  to  a  continuance, 
if  it  shall  appear  to  the  court,  that  he  has  not  had  the  full  and 
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timely  notice  required  of  the  substantial  cause  of  action  stated 
in  the  petition."  We  can  add  nothing  to  the  conclusiveness 
of  the  statutory  language.  The  appearance  gave  jurisdiction, 
regardless  of  the  notice  or  service. 

II.     In  the  same  motion  it  is  asked,  in  case  the  motion 
to  dismiss  should  be  overruled,  that  the  cause  be  transferred 
to  Blackhawk  county  for  trial  on  the  ground  that  it  was 
brought  in  the  wrong  county.    This  motion  was  over- 
2  ruled,  and  error  assigned.     The  court  did  not  err. 

The  law  then  in  force  provided  that  "insurance  com- 
panies may  be  sued  in  any  county  in  which  was  made  the 
contract  of  insurance."  Code  1873,  section  2584.  The  con- 
tract of  insurance  in  this  case  was  made  in  Lee  county.  The 
insurance  was  solicited,  the  terms  agreed  upon,  and  the  policy 
delivered  in  that  coimty.  If  it  should  be  said  that  the  mean- 
ing of  section  2584  is  not  that  such  a  suit  may  be  brought  in 
any  county  where  the  contract  is  made,  and  that  the  words, 
"in  which  was  made  the  contract  of  insurance,"  have  refer- 
ence only  to  when  such  suit  may  be  brought  in  the  county  in 
which  is  kept  the  principal  place  of  business,  then  it  is  to  be 
said  that  an  insurance  company  could  not  be  sued  in  the 
county  where  its  principal  place  of  business  is,  unless  the  con- 
tract was  made  there ;  and  in  this  case  the  suit  could  not  have 
been  brought  in  Blackhawk  county,  for,  as  we  find,  the  con- 
tract of  insurance  was  not  made  there,  but  was  made  in  Lee 
county.  The  section,  entire,  reads  as  follows:  "Insurance 
companies  may  be  sued  in  any  county  in  which  is  kept  their 
principal  place  of  business,  in  which  was  made  the  contract 
of  insurance,  or  in  which  the  loss  insured  against  occurred." 
When  the  section  is  read  in  connection  with  section  2586, 
which  is  the  general  one  fixing  the  place  for  bringing  suits 
where  not  otherwise  provided,  there  is  hardly  room  to  doubt 
our  conclusion.    There  was  no  error  in  the  ruling. 

III.     There  is  complaint  of  the  action  of  the  court  in 
refusing  to  suppres?  certain  depositions.    It  is  only  necessary 


20  fiAILEt  V.  Cm  Of  CEl^TftRtlLtfi.  flOS  towA 

!■         ■         I  I  ■  I  III. 

to  say  that  the  depositions  are  not  before  us,  for  the  reason 
that  a  motion  to  "strike  from  the  record  all  the  evi- 

3  dence  in  the  case"  was  sustained.    A  consideration  of 
the  grounds  presented  by  the  motion  to  sur^nress  would 

require  an  examination  of  the  depositions. 

IV.  It  is  urged  that  it  was  error  to  permit  a  recovery 
against  the  provisions  of  the  certificate  that  proof  of  death 
should  be  made  within  one  year  from  the  occurrence  of  death. 
The  assured  lived  in  Lee  county,  and  left  his  home  there  and 
went  to  Florida  in  1892  ;  and  later  a  body  was  found  in  a  lake 
or  pond  which  is  claimed  to  be  his,  and  the  district 

4  court  has  so  found.     This  body  was  found  in  1894, 
and  long  after  the  year  had  expired  for  giving  the 

notice  under  the  terms  of  the  certificate.  To  meet  defend- 
ant's defense  on  this  branch  of  the  case,  plaintiff,  in  reply, 
sets  out  some  correspondence,  and  pleads  an  extension  of  time 
to  make  proof  by  agreement,  and  also  a  waiver.  Under  such 
a  state  of  the  record,  we  cannot  determine  the  question  as  one 
of  law.  What  the  evidence  disclosed  we  cannot  and  do  not 
know. 

There  is  further  claim  of  error  for  refusing  a  new  trial 
because  of  newly  discovered  evidence.    Nor  can  we  consider 
this  question.    A  new  trial  is  not  allowed  for  newly  discov- 
ered evidence  that  is  cumulative.    We  cannot  assume 
6  that  it  is  not.    Errors  must  aflSrmatively  appear,  to 

warrant  a  reversal.  We  cannot  know  that  the  court 
did  not  refuse  the  new  trial  because  the  new  evidence  was 
cumulative. — Affirmed. 


108    20  Lizzie  Bailey  v.  City  of  Centerville,  Appellant 
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5  condition  of  weather  if  the  nerves  were  caught  up  in  the  scar,— 
should  be  allowed  to  testify  whether  a  slight  surgical  operation, 
involving  but  little  inconvenience  to  the  patient,  would  break 
adhesion,  and  restore  the  leg  to  its  normal  use,  so  that  there  would 
be  no  retarding  of  motion,  or  special  inconvenience  from  the  scar, 
as  if  such  was  the  case,  it  was  plaintiff's  duty  to  alleviate  her 
injury,  and  she  could  not  recover  for  consequences  which  might 
thus  be  avoided. 

Instructions.  An  instruction,  in  an  action  for  personal  injury,  that 
the  jury  should  determine  to  what  extent  plaintiff  had  been  dis- 
abled, and  whether  such  disability  will  ^^probably"  continue,  and 
allow  her  for  such  disability  such  sum  as  the  evidence  shows 
her  entitled  to,  is  not  erroneous  as  allowing  recovery  for  dis- 

10  ability  other  than  what  the  evidence  showed  was  reasonably  cer- 
tain to  continue,  especially  wherein  the  same  instruction,  the  jury 
were  told  that  plaintiff  could  only  recover  such  damages  as  were 
caused  solely  by  the  accident,  in  determining  whether  there  would 
be  future  damages. 

Pleading.    A  prayer  for  judgment  for  a  certain  amount  because  of 
permanent  injury  to  plaintiff's  leg  is  sufficient,  it  the  absence  of 
9    a  motion  for  more  specific  statement,  to  allow  a  recovery  for  loss 
of  earning  capacity  resulting  therefrom. 

Married  Woman:  separatk  employment.    Evidence  that  the  plain- 
tiff, a  married  woman,  owned  a  sewing  machine,  and  took  in  sewing 
regularly,  and  made  thereby  five  to  ten  dollars  a  month  is  evidence 
8    of  a  separate  employment  sufficient  to  allow  her,  in  an  action  for 
personal  injury,  to  recover  for  loss  of  earning  capacity. 

Evidence:  sidewalks.  Evidence  in  an  action  against  the  city  for 
injury  from  a  defective  sidewalk,  that  there  was  no  change  in  the 

1  condition  of  the  walk  for  a  month  after  the  accident,  is  admissible; 
there  being  other  evidence  as  to  the  condition  just  after  the 
accident. 

Same.  Admission  of  evidence  as  to  the  condition  of  a  sidewalk  two 
hundred  feet  from  the  place  of  the  accident  is  not  error;  there 

3  being  evidence  that  the  walk  for  the  distance  of  the  entire  block 
within  which  the  accident  occurred  was  out  of  repair,  and  in  a 
dangerous  condition. 

Conclusion.  Testimony  that  from  the  time  witness  noticed  the  side- 
walk till  plaintiff  was  injured  thereby,  a  period  of  six  months,  "it 

2  did  not  get  in  any  better  shape,"  is  not  a  mere  conclusion  but  an 
affirmation  that  there  was  no  change  in  its  condition. 

Same.    Testimony  in  an  action  for  personal  injury,  that  plaintiff 

4  "looked  bad,"  that  apparently  she  could  scarcely  walk,  and  that 
she  lifted  her  foot  very  tenderly,  is  admissible. 

Instbuctions:  Sidtwalk.  Where  the  evidence  is  that  the  sidewalk 
was  continuously  in  bad  condition  for  the  entire  block  within 
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which  the  accident  happened,  an  instruction  that  the  evidence  to 
6    show  that  boards  were  loose  in  other  places  in  the  same  block  was 
to  be  considered  only  on  the  question  of  notice  does  not  direct 
separate  and  distinct  defects  to  be  considered. 

Same.  An  instruction  that  the  evidence  tending  to  show  that  the 
sidewalk  was  out  of  repair  a  short  distance  from  the  accident  was 
to  be  cons'dered  only  *  for  tlie  purpose  of  tending  to  show,  if  it 
does  (and  that  is  for  you  to  say),  whether  or  not"  the  city  should, 

6  by  the  exercise  of  reasonable  care,  have  had  notice  of  the  con- 
dition of  the  walk  where  the  accident  happened,  does  not  assume 
a  state  of  facts  to  exist,  but  leaves  it  to  the  jury  to  say  whether 

.  the  evidence  tended  to  show  that  the  city  had  notice  of  the  defect 
causing  the  accident. 

Harmless  terror.    An  instruction  telling  the  jury  not  to  consider  the 

7  amount  of  sidewalk  the  city  had  to  maintain  is  not  prejudicial 
though  there  is  no  evidence  regarding  the  matter. 

Appeal  from  Appanoose  District  Court, — Hon.  F.  W.  Eicii- 

ELBERGER,    JudgC. 

Friday,  April  7,  1809. 

Action  at  law  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff,  due  to  a  fall  on  one  of  the  sidewalks 
in  the  defendant  city,  which  it  is  claimed  was  out  of  repair, 
and  in  an  unsafe  and  dangerous  condition.  The  case  was 
tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. — Reversed, 

Mahry  <£  Payne  for  appellant. 

(7.  F.  Howell  for  appellee. 

Deemer,  J. — ^While  walking  along  one  of  the  streets  of 
defendant  city,  accompanied  by  her  husband,  plaintiff  struck 
one  of  her  limbs  against  a  loose  board  in  one  of  the  sidewalks, 
which  was  raised  from  its  place  by  reason  of  her  husband's 
stepping  upon  the  inner  end  thereof.  The  injury  received 
resulted  in  necrosis  of  the  left  tiba,  necessitating  a  surgical 
operation,  that  was  performed  by  surgeons  of  plaintiff's 
choice,  but  which  plaintiff  claims,  left  her  seriously  and  per-^ 
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manently  disabled.     The  alleged  negligence  is  failure  of  the 

city  to  keep  its  sidewalks  in  good  condition  for  public  travel. 

A  witness  was  asked  as  to  any  changes  in  the  condition 

of  the  walk  after  plaintiff  received  her  injuries,   and  he 

answered  that  there  was  no  change  for  a  month  or  so 

1  after  the  accident  occurred.    This  evidence  was  prop- 
erly admitted,  for  another  witness  was  permitted  to 

testify  as  to  the  condition  he  foimd  it  in  just  after  the  acci- 
dent.   Hunger  v.  City  of  Waterloo,  83  Iowa,  559. 

Another  witness  was  allowed  to  testify,  over  defendant's 

objection,  that  from  the  time  he  first  noticed  the  walk  until 

plaintiff  was  injured,  a  period  of  six  months,  "it  did 

2  not  get  in  any  better  shape."     This  was  merely  an 
affirmation  that  there  was  no  change  in  its  condition, 

and  was  not  a  mere  conclusion,  but  a  fact  which  might  prop- 
erly be  given  in  evidence. 

Evidence  as  to  the  condition  of  the  walk  some  two  hun- 
dred feet  from  the  place  of  the  accident  was  also  admitted 
over  defendant's  objections.    In  view  of  the  other  evi- 

3  dence  tending  to  show  that  the  walk  in  front  of  the 
entire  block  adjoining  the  sidewalk  was  out  of  repair, 

and  in  a  dangerous  condition,  there  was  no  error.  Hunger  v. 
City  of  Waterloo,  supra;  HcConnell  v.  City  of  Osage,  80 
Iowa,  293. 

A  witness  was  permitted  to  state   that  the  plaintiff 

*4ooked  bad,"  that  apparently  she  could  scarcely  walk,  and 

that  she  lifted  her  foot  very  tenderly.    Such  evidence 

4  was  properly  admitted.    Rogers  Expert  Evidence  (2d 
ed.),  section  4,  and  cases  cited;   Yahn  v.   City  of 

Otiumwa,  60  Iowa,  429 ;  State  v,  Shelton,  64  Iowa,  333 ;  and 
State  V.  Iluxford,  47  Iowa,  1 6. 

A  physician  called  by  the  defendant  was  asked,  on 
re-direct  examination,  if  a  slight  surgical  operation, 
involving  but  slight  inconvenience  to  the  patient,  would 
break  up  the  adhesion  found  in  plaintiff's  leg,  and 
restore  it  tp  its   normal  use,   so  that  ther^  would  be  np 
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retarding    of    motion,    or    special    inconvenience  from  the 
scar.     An   objection   to  the   question   was   sustained,    and 
error  is  assigned  on  the  ruling.     This  witness  had 
5  already  stated  that  the  adhesion  was  not  to  the  bont*, 

but  to  what  is  called  the  "fasciae,"  and  said  that  it  did 
not  interfere  with  the  range,  but  did  with  the  freedom,  of 
motion ;  that  the  wound  might  be  painful,  with  changes  of  the 
weather,  and  would  be  so  under  any  condition  of  weather  if 
the  nerves  were  caught  up  in  the  scar.  The  question  to  which 
we  have  referred  was  then  propounded  to  him.  We  think  it 
should  have  been  answered.  Answer  to  the  interrogatory  I 
would,  no  doubt,  have  thro^vn  much  light  on  the  question  as 
to  the  extent  of  plaintiff's  injury.  Again,  if,  by  slight  expense 
and  by  slight  inconvenience,  plaintiff  might  have  avoided  the 
consequences  of  the  defendant's  negligence,  it  was  her  duty  to 
go  to  this  expense  and  suffer  this  inconvenience.  Of  course, 
she  would  not  be  required  to  undergo  a  serious  or  speculative 
surgical  operation.  But  if  a  slight  operation,  involving  but 
slight  inconvenience,  would  relieve  the  -^^aintiff-,  it  was  her 
duty  to  alleviate  her  injury.  And,  if  she  failed  and  neglected  \. 
to  do  so,  she  cannot  recover  from  consequences  which  might 
thus  be  avoided. 

Other  assignments  of  error  relating  to  rulings  on  evi- 
dence are  without  merit,  or  the  errors,  if  any,  were  subse- 
quently cured. 

II.  A  portion  of  instruction  No.  6  reads  as  follows: 
"(6)  The  court  has  permitted  evidence  to  go  to  you  tending  to 
show  that  the  walk  within  a  short  distance  from  the  place 
where  it  is  claimed  the  accident  happened  was  out  of  repair ; 
that  is,  that  boards  were  loose  at  other  places  in  the 
6  same  block.    You  are  especially  instructed  that  this 

testimony  should  be  considered  by  you,  as  against  the 
city,  only  for  the  purpose  of  tending  to  show,  if  it  does  (and 
that  is  for  you  to  say),  whether  or  not  the  city  authorities 
should  have  had  knowledge  or  notice  of  the  condition  of  the 
walk  or  plank  where  the  accideint  is  claimed  to  have  happened, 
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by  the  exercise  of  reasonable  care/'    This  is  complained  of, — 
First,  because  it  directs  that  separate  and  distinct  defects  in 
the  walk  might  be  considered  by  the  jury  in  determining  the 
question  of  notice ;  and,  second,  because  it  assumes  a  state  of 
facts  as  true,  and  usurps  the  province  of  the  jury.    Taken  in 
connection  with  the  evidence  adduced,  wo  do  not  think  it  is 
vulnerable  to  the  first  objection.     This  evidence  tended  to 
show  that  the  walk  was  continuously  in  bad  condition  in  front 
of  the  whole  block.    The  latter  objection  is  not  tenable.    The 
court  did  permit  evidence  to  go  to  the  jury  tending  to  show 
that  the  walk  was  out  of  repair  a  short  distance  from  the 
place  of  accident,  and  the  instruction  leaves  it  to  the  jury 
to  say  whether  or  not  such  evidence  tended  to  show  that  the 
city  had  notice  or  knowledge  of  the  defect  which  caused  the 
injury.    In  other  words,  the  effect  of  such  evidence  was  left 
to  the  jury.     In  this  respect  the  case  differs  from  State  v. 
Porter,  74  Iowa,  623,  relied  upon  by  appellant.     That  such 
an  instruction  was  proper,  see  authorities  heretofore  cited  in 
the  first  division  of  this  opinion,  and  Armstrong  v.  Town  of 
Aclcley,  71  Iowa,  76. 

III.  The  jury  were  told  not  to  take  into  consideration 
the  amoimt  of  sidewalk  Avhich  the  city  had  to  maintain,  nor  its 
financial  condition.     It  is  said  there  was  no  evidence  relating 

to  these  matters,  and  that  the  direction  was  erroneous. 
7  True,  there  was  no  evidence  regarding  these  matters. 

But  the  instruction  was  clearly  without  prejudice.  If 
they  did  not  consider  such  matters,  it  is  the  same  as  if  no  evi- 
dence had  been  adduced  upon  the  subject ;  and,  as  defendant 
asked  nothing  on  account  thereof,  no  harm  resulted. 

IV.  The  latter  part  of  the  tenth  instruction  is  as  fol- 
lows :  "If  she  has  been  prevented  by  said  accident  from  j>er- 
forming  labor  on  her  sewing  machine,  you  should  inquire  and 
determine  from  evidence  to  what  extent  she  has  been  disabled, 
if  any,  and  whether  or  not,  under  the  evidence,  such  disability 
will  probably  continue,  and  allow  her  for  such  disability 
such  sum  as  the  evidence  shows  she  may  be  entitled  to.    But 
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the  entire  sum  should  not  exceed  the  amount  claimed  in  the 
petition.''    This  is  challenged  because  it  is  said  that 

8  there  is  no  evidence  that  plaintiff,  who  is  a  married 
woman,  was  engaged  in  a  separate  employment.  The 

evidence  tended  to  show  that  plaintiff  owned  a  sewing 
machine,  and  that  she  took  in  sewing  r^ularly,  and  made  at 
least  five,  and  sometimes  ten  dollars,  per  month;  that 
she  had  such  separate  employment  as  entitled  her  to  recovery 
for  loss  of  earning  capacity,  and  that  the  evidence  was  suffi- 
cient, see  Meivhirter  v,  Hatten,  42  Iowa,  291 ;  Tuttle  v.  Rail- 
road Co.,  42  Iowa,  518 ;  Fleming  v.  Town  of  Shenandoah,  67 
Iowa,  508 ;  and  Meier  v.  Shrunk,  70  Iowa,  22.    Again, 

9  it  is  said  the  petition  does  not  ask  damages  for  loss  of 
earning  capacity.    The  prayer  is  fbr  judgment  for  five 

thousand  dollars  because  of  the  permanent  injury  to  plain- 
tiff's limb.  While  it  is  not  as  specific  as  it  might  have  been, 
yet  it  was  sufficient  in  the  absence  of  a  motion  for  more  spe- 
cific statement,  and  entitled  plaintiff  to  prove  such  damages  as 
necessarily  resulted  from  the  wrong  complained  of.  In  other 
words,  the  damages  were  not  special,  but  general,  and  no 
special  plea  was  necessary.  Moreover,  evidence  of  loss  of 
capacity  lo  earn  was  admitted  without  objection,  and  the 
matter  was  treated  as  a  proper  element  of  damage.  In  view 
of  this  record,  defendant  has  no  cause  for  complaint  See 
Collins  V,  Collins,  46  Iowa,  60.  And,  as  sustaining  our  con- 
clusions generally  on  this  proposition,  see  Dickens  v.  City  of 
Des  Moines,  74  Iowa,  216,  and  Flannigan  v.  Railroad  Co., 
83  Iowa,  639.    Further,  it  is  stoutly  insisted  that  the 

10  use  of  the  word  "probably"  in  the  instruction  was 
erroneous.    In  the  case  of  Ford  v.  City  of  Des  Moines, 

106  Iowa,  94,  we  held  that  the  use  of  the  word  "may,"  as 
applied  to  future  pain,  inconvenience,  and  impairment  of 
earning  capacity,  was  erroneous,  and  said :  "In  other  words, 
the  jury  was  authorized  to  allow  the  plaintiff  for  pain,  incon- 
venience, and  impairment  of  enjoyment  which  the  evidence 
•bowed  might  continue  in  the  future,  which  was  merely  pos- 
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sible,  not  for  what  the  evidence  showed  was  reasonably  cer- 
tain to  continue.  In  this  respect  the  charge  was  erroneous.'' 
In  Miller  v.  Boone  County,  95  Iowa,  5,  we  approved  a  charge 
directing  the  jury  to  allow  such  damages  as  may  reasonably 
be  expected  to  arise  in  the  future  from  the  injuries  received. 
In  State  v.  Jones,  64  Iowa,  349,  the  word  "probable"  received 
judicial  construction,  and  it  is  there  said :  **If  it  was  made 
probable  to  the  jury  that  the  defendant  was  so  far  insane  as 
not  to  be  accountable  for  his  acts,  we  think  that  he  should  have 
been  acquitted.  Worcester  defines  ^probable'  as  'having  more 
evidence  for  than  the  contrary.'  Webster  defines  it  as  'having 
more  evidence  for  than  against.'  We  think  that  it  was  sufficient 
if  the  evidence  of  insanity  preponderated.  The  idea  of  the 
court  seems  to  have  been  that,  as  the  presumption  of  insanity 
coimts  for  something,  it  cannot  be  said  to  be  overcome  by  a 
bare  preponderance  of  evidence.  There  is  a  course  of  reason- 
ing which  might,  perhaps,  seem  to  support  this  view.  The 
difference  between  a  bare  preponderance  of  evidence  and  that 
which  is  next  less  might  be  said  to  be  infinitely 
small,  and  that  what  is  infinitely  small  cannot  be  weighed 
or  appreciated.  But  such  oonsiderations  are  too  refined." 
Applying  that  rule  to  the  case  at  bar,  and  to  the  evi- 
dence adduced  upon  the  trial,  which  was  to  the  effect  that 
the  injury  was  permanent,  we  think  there  was  no  error. 
While  one  court  has  disapproved  of  the  use  of  the  term  "rea- 
sonable probability"  in  an  instruction  relating  to  future  pain 
and  suffering  (Block  v.  RaMway  Co,,  89  Wis.  371  (61  K  W. 
Eep.  1101),  andSmith  v.  Traders'  Exchange,  91  Wis.  360  (64 
N.  W.  Kep.  1041),  yet  this  same  court  has  also  held  that  an 
instruction  to  the  effect  that  plaintiff  might  recover  for  pain 
which  she  may  have  to  endure  in  the  future,  but  that^  in  order 
to  assess  damages  for  the  future,  the  jury  must  be  satisfied  to 
a  reasonable  extent,  from  the  evidence,  that  she  will  continue 
to  suffer,  was  good.  Kliegel  v.  Aithen,  94  Wis.  432  (69  N. 
W.  Rep.  67).  Other  courts  have  approved  of  the  use  of  the 
word  "likely"  {Railroad  Co.  v.  Davidson,  22  C.  C.  A,  306 
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(76  Fed.  Eep.  517)  ;  Scott  Tp,  v.  Montgomery,  95  Pa.  St. 
444)  ;  and  others,  the  words  "reasonably  certain"  {Stafford  v. 
City  of  OsJcaloosa,  64  Iowa,  251;  Eoss  v.  Kansas  City,  48 
Mo.  App.  440 ;  Sherwood  v.  Railway  Co.,  82  Mich.  374  (46 
N.  W.  Eep.  773)  ;  and  still  others  "reasonably  result"  {Chil- 
ton V.  City  St.  Joseph,  143  Mo.  Sup.  192  (44  S.  W.  Re^ 
766).    Reasonable  certainty  that  future  pain  and  suffering  or  \ 
loss  of  capacity  will  follow  is  all  that  is  required.    ^\Tien  we 
say  that  it  is  "likely"  or  "probable"  that  such  results  will  fol- 
low, we  mean  the  evidence  preponderates  that  way,  and  there 
is  that  reasonable  certainty  which  the  law  requires.     Some- 
thing more  than   mere  conjecture  is  necessarily   implied. 
Moreover,    in    the    same    instruction,    the    court    plainly  \ 
instructed  that  plaintiff  could  only  recover  such  damages  as  , 
were  caused  solely  by  the  accident,  and  that  the  jury  must  be  1 
guided  by  the  evidence  in  determining  whether  or  not  there  j 
would  be  future  damage.    While  it  would  have  been  better  to 
use  the  words  "reasonably  certain,"'  yet,  looking  to  the  whole 
instruction,  we  think  that  idea  was  conveyed,  and  that  there 
was  no  prejudicial  error.     For  the  error  pointed  out  in  the 
first  division  of  this  opinion,  the  judgment  is  reversed. 


W.  B.  Collins,  Appellant,  v.  City  of  Keokuk  et  aL 

Certiorari:  by  tax  payer:  lieview  of  ordinances.  A  petition  to 
review  by  certiorari  the  vaHdity  of  a  city  ordinance,  by  one  aUeg- 
ing  that  he  is  a  citizen  and  tax  payer  wiU  not  He  wliere  it  does 
not  show  that  he  had  any  right  which  was  affected  by  the  ordin- 
ance not  common  to  aU  resident  tax  payers  and  water  consumers. 

Appeal  from  Lee  District   Court. — Hon.   II.   Bank,   Jr., 

Judge. 

Friday,  April  7,  1899. 

This  is  a  proceeding  by  certiorari.    A  demurrer  to  the 
petition  was  sustained,  and,  the  plaintiff  failing  to  plead 
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further,  judgment  was  rendered  agaist  him  for  costs,  and  he 
appeals. — Affirmed, 

W.  B.  Collins  for  appellant 

f 

Hazen  I.  Sawyer  and  James  C.  Davis  for  appellees. 

EoBiNSON,  0.  J. — The  petition  alleges  that  the  plaintiff 
is  a  resident  and  taxpayer  of  the  city  of  Keokuk,  and  a  con- 
sumer of  water ;  that  in  June  1877,  the  council  of  the  defend- 
ant city  of  Keokuk  passed  an  ordinance  which  authorized  the 
defendant,  the  Keokuk  Waterworks  Company,  to  establish 
and  maintain  waterworks  within  the  city  for  the  period 
of  twenty  years;  that  the  company  constructed  and  estab- 
lished such  works  and  maintained  them,  and  supplied  the  city 
and  its  citizens  with  water,  until  the  ninth  day  of  October, 
1896,  when  the  council  passed  another  ordinance,  which  took 
effect  on  the  first  day  of  January,  1897,  and  gave  to  the  com- 
pany the  right  to  lay  and  maintain  its  water  pipes  and  mains 
within  the  city  for  the  period  of  ten  years  from  the  time  the 
ordinance  took  effect,  for  the  purpose  of  securing  water  for 
public  and  private  purposes  for  the  city.  The  petition  avers 
that  the  ordinance  is  void,  because  it  was  not  submitted  to  a 
vote  of  the  electors,  and  approved  by  a  majority  of  them,  at  a 
general  or  special  election,  and  for  the  further  reason  that 
the  rates  which  it  authorized  are  unreasonable.  Portions  of 
it  are  also  alleged  to  be  void  on  other  grounds.  We  do  not 
find  that  the  petition  asks  any  relief,  but,  since  no  objection 
on  that  ground  is  urged,  we  will  consider  some  of  the  ques- 
tions discussed  in  argument 

I.  One  ground  of  the  demurrer  is  that  the  petition  does 
not  show  that  the  plaintiff  has  an  interest  in  the  matter  in 
controversy  which  entitled  him  to  maintain  this  action.  It  is 
not  shown  that  the  plaintiff  has  any  interest  in  matters 
affected  by  the  ordinance  not  common  to  all  persons  who  are 
taxpayers  and  residents  of  the  city  of  Keokuk  and  consum- 
ers of  water.    It  is  not  shown  that  the  effect  of  the  ordinance 


30  CoLLiKs  V.  City  op  KeokuK.  [t08  fowa 


will  be  prejudicial  to  the  interests  of  the  city,  and  the  plain- 
tiff does  not,  therefore,  show  that  his  interests  as  a  taxpayer 
may  be  affected.  Nor  does  it  appear  that  the  plaintiff,  and  all 
other  persons  who  may  possibly  be  threatened  with  injury 
from  certain  provisions  of  the  ordinance  which  are  alleged 
to  be  illegal,  on  special  grounds,  would  not  have  an  ample 
remedy  in  the  ordinary'  course  of  law.  Section  3216  of  the 
Code  of  1873,  under  which  this  proceeding  was  commenced, 
authorized  the  writ  of  certiorari  only  in  the  cases  where  there 
was  no  other  plain,  speedy,  and  adequate  remedy.  The  peti- 
tioner in  the  case  of  Islce  v.  City  of  Newton,  54  Iowa,  586, 
sought  to  test  the  validity  of  an  ordinance  which  prohibited 
the  keeping  of  wine  or  beer  for  sale,  but  this  court  held,  in 
effect,  that  the  fact  that  he  was  a  citizen  and  taxpayer  of  the 
city  did  not  alone  entitle  him  to  maintain  a  proceeding  by 
certiorari,  and  that,  as  he  did  not  show  that  he  had  any  right 
which  the  ordinance  affected,  the  writ  should  have  been 
denied.  The  rule  thus  announced  is  applicable  in  this  case, 
and  finds  support  in  the  following  cases:  Welch  v.  Board,  23 
Iowa,  203;  McIIenry  v.  Sneer,  56  Iowa,  649;  Smith  v, 
Yoram,  37  Iowa,  89 ;  News  Co.  v,  Harris,  62  Iowa,  501.  It 
is  clear,  imder  the  statutes  and  authorities  cited,  that  the 
plaintiff  has  not  shown  himself  entitled  to  the  writ. 

The  conclusion  reached  makes  it  unnecessarv  to  deter- 
mine  whether  the  approval  of  a  majority  of  the  electors  of  the 
city,  expressed  at  a  general  or  special  election,  was  essential  to 
the  validity  of  the  ordinance,  or  whether,  if  the  plaintiff  is 
aggrieved  by  the  ordinance,  proceeding  by  certiorari  is  his 
proper  remedy.  It  is  also  unnecessary  to  decide  other  ques- 
tions discussed  by  counsel.  The  judgment  of  the  district  court 
appears  to  be  right  and  it  is  affirmed. 
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Henry  Hartrick  et  al. .  v.  The  Town  of  Farminqton,       (^^39  738 

Appellant 

Temporarj  SIdewalkg;  grade.  Code  of  1878,  section  466,  proyides 
that  the  town  council  shall  have  power  to  construct  sidewalks; 
and  section  468  authorizes  them  to  lay  temporary  sidewalks  on 
the  natural  surface  of  the  ground  on  a  street  not  permanently 
improved.  51e/d,  that,  where  no  permanent  grade  is  established, 
the  council  cannot  construct  a  temporary  plank  sidewalk  aboye 
the  natural  surface,  so  as  to  bring  it  on  a  line  with  improvements 
on  the  street 

Appeal  from  Van  Buren  District  Court, — Hon.  T.  M.  Fee, 

Judge.  , 

Friday,  April  7,  1899. 

The  defendant  is  an  incorporated  town.  The  plaintiffs, 
Henry  Hartrick  and  Emma  Fitchenmueller,  are  owners  of 
property  abutting  on  State  street,  in  said  town.  The  street 
has  no  established  grade,  and  is  not,  legally  speaking,  perma- 
nently improved.  The  two  plaintiffs  are  owners  of  adjoining 
lots  on  said  street,  the  course  of  the  street  being  east  and  west. 
West  of  the  lots  owned  by  Fitchenmueller  is  Millers  block, 
and  east  of  Hartrick  is  the  lot  owned  by  Thero,  and  east  of 
that  what  is  shown  on  the  plat  as  Sterling  Mills.  These 
properties  embrace-  all  abutting  property  on  the  north  side  of 
State  street,  between  Second  and  Third  streets;  the  Miller 
block  being  on  Second  street,  and  Sterling  Mills  on  Third 
street  The  Thero  and  Sterling  Mills  lots  have  been 
improved,  and  in  front  of  the  buildings  thereon  is  a  side- 
walk about  three  feet  above  the  natural  surface  of  the  ground 
on  that  side  of  the  street;  and  a  grade  or  direct  line  from  the 
surface  of  this  sidewalk,  at  the  west  side  of  the  Thero  lot,  to 
the  Miller  block,  running  past  the  lots  belonging  to  the  plain- 
tiffs, would  be  about  three  feet  above  the  natural  surface  at 
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the  east  end,  and  about  one  foot  at  the  west  end.  The  town 
council  has  constructed  a  walk  from  the  There  lot  west, 
in  front  of  the  lots  belonging  to  plaintiffs,  on  the  line  we  have 
described,  and  giving  it  that  elevation  above  the  natural  sur- 
face. This  action  was  brought  to  enjoin  the  defendant  from 
erecting  or  maintaining  such  a  walk,  and  upon  the  trial  below 
there  was  a  decree  for  plaintiffs,  and  a  mandatory  injunction 
awarded  commanded  the  defendant  to  remove  the  walk  so 
erected.    The  defendant  appealed. — Affirmed. 

Mitchell  &  Sloan  for  appellant. 

Wherry  &  Walker  for  appellees. 

Granger,  J. — Appellant,  in  argimient,  regards  the  case 
on  appeal  as  involving  three  legal  propositions,  the  first  being 
as  follows :  "Has  a  town  council  the  power  to  cause  the  erec- 
tion of  a  plank  sidewalk,  elevated  some  two  or  three  feet  above 
the  natural  surface,  so  as  to  bring  it  on  a  level  along  its  length, 
and  on  a  street  on  which  no  permanent  grade  is  established  ? 
That  is,  until  a  permanent  grade  is  established  for  the  street, 
must  the  sidewalks  be  built  down  on  the  natural  surface,  with- 
out regard  to  the  condition  or  evenness  thereof  ?  This  ques- 
tion, to  adapt  it  to  the  case,  should  be  slightly  modified,  by 
taking  from  it  the  reference  to  an  uneven  natural  surface ;  for 
there  is  nothing  in  this  case  to  show  that  the  elevation  of  the 
walk  above  its  natural  surface  was  because  of  its  unevenness, 
or  for  any  reason  except  to  bring  the  walk  in  a  line  with  the 
recent  improvement  of  the  There  lot  and  the  walk  in  front  of 
it  and  the  Sterling  Mills  lot;  so  as  to  make  an  even  walk 
between  Second  and  Third  streets.  The  case  is  controlled  by 
the  law  as  it  stood  prior  to  the  present  Code,  and  we  quote 
from  the  Code  of  1873,  as  to  the  authority  of  a  town  council  as 
follows : 

"Sec.  466.  They  shall  have  power  to  contruct  sidewalks, 
to  curb,  pave,  gravel,  macadamize,  and  gutter  any  highway  or 
alley  therein,  and  to  levy  a  special  tax  on  the  lots  and  parcels 


April  1899J     flARTRick  v.  toWN  of  FarMingtoit.  ^    83 

of  land  fronting  on  such  highway  or  alley  to  pay  the  expenses 
of  such  improvemenL" 

"Sec.  468.  They  shall  have  the  power  to  provide  for 
the  laying  of  temporary  plank  sidewalks  upon  the  natural 
surface  of  the  ground,  without  regard  to  grade,  on  streets  not 
permanently  improved,  at  a  cost  not  exceeding  40  cents  a 
lineal  foot,  and  to  provide  for  the  assessment  of  the  cost 
thereof  on  the  property  in  front  of  which  the  same  shall  be 
laid/' 

The  walk  in  question  was  a  temporary  one  of  plank,  on- a 
street  not  permanently  improved,  and  hence  section  468 
defines  the  authority  of  the  council.  It  is  probably  true  that 
it  should  be  read  in  connection  with  section  466,  which  deals 
with  the  general  subject ;  but  there  can  be  no  doubt  that  seo 
tion  468,  as  a  grant  of  power,  embraces  all  there  is  as  to  the 
laying  of  temporary  walks  on  streets  not  permanently 
improved.  The  grant  of  such  power  in  section  468  clearly 
shows  that  it  was  not  the  legislative  purpose  to  grant  the  same 
in  section  466.  Devesting  the  case  of  any  question  as  to  the 
authority  of  the  council  to  depart  from  the  natural  surface  of 
the  ground  in  such  cases,  because  of  difficulties  arising  from 
abrupt  depressions  or  elevations  of  the  surface,  and  looking 
alone  to  the  authority  of  the  council  to  go  above  or  below  the 
natural  surface  to  conform  the  grade  of  the  walk  to  other 
improvements  made,  so  as  to  meet  public  or  private  conr 
venience,  we  have  the  real  question  for  our  consideration. 
Tims  stripped  of  matters  that  tend  only  to  confuse  the  case, 
the  difficulties  are  at  an  end,  for  the  language  of  the 
statute  is  both  plain  and  conclusive.  The  statute  is  not 
a  limitation  on  previous  authority,  so  that  what  is  not  pro- 
hibited exists ;  but  it  is  a  gift  or  grant  of  authority,  so  that 
what  is  not  granted  does  not  exist  It  is  a  perversion  of  the 
language  of  the  section  to  say  that  its  purpose  is  merely  to 
limit  the  liability  of  the  abutting  property  owners  to  40  cents 
per  lineal  foot,  leaving  the  excess  of  cost  to  be  paid  from  a 
general  fund,  or  from  some  other  source.     If  the  grant  ol 
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power  for  such  purposes  was  included  in  the  language  of  sec- 
tion 466,  as  appellant  seems  to  think  it  is,  why  repeat  the 
grant  of  power  in  section  468'  when  in  section  466  a  few 
words  would  have  fixed  the  limitation  as  to  cost  to  abutting 
property  owners  in  such  cases  ?  The  two  sections  seem  to  be 
specific  grants  of  power.  The  conclusion  is  aided  by  reason, 
and  this  case  illustrates  it.  There  is  no  established  grade  of 
the  street  with  reference  to  which  improvements  can  be  made. 
Grades  are  established  that  all  may  conform  thereto,  and  not 
be  subjected  to  the  inconveniences  of  being  undesirably  above 
or  below  walks  made  at  grade.  It  is  well  understood  that 
streets  in  our  mimicipalities  will  sooner  or  later  be  perma- 
nently improved  upon  established  grades,  and  improvements 
prior  to  the  establishment  of  grades  are  not  called  permanent; 
they  are  deemed  temporary;  and,  during  that  period  the  use 
of  abutting  lots  on  streets  can  best  be  by  treating  the  natural 
surface  as  the  grade,  so  that  these  temporary  walks  may  not  be 
above  one  man's  door  and  below  another,  and  to  the  exact  con- 
venience of  another.  The  case  of  Railway  Co,  v.  Spearman^ 
12  Iowa,  112,  is  not  authority  for  appellant's  position  in  any 
sense.  The  decree  of  the  district  court  set  aside  all  proceed- 
ings of  the  town  council  establishing  the  walk  in  question, 
including  ordinances  for  that  purpose,  and  ordered  a  manda- 
tory injunction  against  maintaining  the  walk,  and  its  decree  is 
right.  The  holding  dispenses  with  a  necessity  for  considering 
other  questions.    The  judgment  is  affirmed. 


In   the  Matter   of  the   Estate   of  Wenzel   Longer, 

Deceased. 

Will:  WHAT  IS.  An  instrument  executed  and  witnessed  as  provided 
for  in  a  case  of  a  will,  and  intended  as  such  by  deceased,  is  such 
though  reciting,  *  I  agree  to  will." 

Appeal  from  Washington  District  Court. — Hon,  D.  Ryan^ 

Judge. 

Friday,  April  7,  1899. 
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This  is  a  proc<^ing  to  secure  the  probate  of  an  instru- 
ment purporting  to  be  the  will  of  Wenzel  Longer,  deceased. 
The  probate  was  contested  and  refused,  and  from  such  judg- 
ment the  proponents  appeal. — Reversed, 

C.  J.  Wilson  and  H.  M.  Etcher  for  appellants. 

No  appearance  for  appellee. 

Wateeman,  J. — The  instrument  offered  for  probate  was 
as  follows : 

"February  17, 1897.  I  agree  to  will  to  Rosie  Hinek  four 
hundred  and  fifty  dollars  $450.00.  Jim  Longer  a  house  and 
lot  in  Riverside.  Any  Marek  two  hundred  and  fifty  dollars 
$250.00.  Barbara  Fouchek  three  hundred  dollars  $300.00. 
Mary  Hotz  five  dollars  $5.00.  Jose  Hinek  one  hundred  and 
fifty  dollars  $150.00.  Fannie  Parizk  five  hundred  dollars 
$500.00.  And  what  remains  to  Jim  Longer's  children.  The 
funeral  expensis  is  to  be  paid  by  Jim  Longer. 

"Witnesses  Vaclav  Longer. 

"Justice  of  the  Peace 
"Ed.  Stackman. 
"  Jozef  Rabas." 

Among  other  objections  urged  by  the  contestants,  it  was 
said  that  the  instrument  is  not  in  fact  a  will.  In  addition  to 
the  testimony  relating  to  its  execution,  the  court  received  evi- 
dence as  to  the  intent  and  purpose  of  Longer  in  executing  it, 
and  made  the  following  finding :  "(3)  At  the  time  of  the  sign- 
ing, subscribing,  and  execution  of  said  instrument  as  afore- 
said, said  Vaclav  Longer  was  of  sound  and  disposing  mind ; 
and  said  instrument  was  voluntarily  executed  by  him,  with 
knowledge  of  its  provisions,  without  any  undue  influence  or 
fraud  exerted  upon  him  in  the  execution  of  the  same.  (4) 
The  parol  evidence  introduced  shows  that  at  the  time  of  the 
signing  and  execution  of  said  instrument,  Exhibit  A,  the  said 
Vaclav  Longer  thought  he  was  thereby  executing  his  last  will 
and  testament,  and  intended  the  said  instrument,  Exhibit  A, 
at  the  time  of  its  execution,  to  be  and  constitute  his  last  will 
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and  testament.  (5)  At  the  time  and  place  of  the  execntion 
of  saiS  instrument,  the  said  Vaclav  Longer  requested  the 
witnesses  thereto,  to-wit^  Ed.  Stackman  and  Jozef  Rabas,  to 
subscribe  their  names  to  said  instrument  as  witnesses  to  his 
will ;  and  in  obedience  to  said  request,  properly  and  correctly 
communicated,  the  said  witnesses  did  at  said  time  and  place 
properly  subscribe  their  names  to  said  instrument,  and  wit- 
nessed the  same,  as  the  last  will  and  testament  of  the  said 
Vaclav  Longer.  (6)  The  said  instrument.  Exhibit  A,  was  in 
every  manner  and  form  executed  and  witnessed  in  full  and 
complete  compliance  with  the  provisions  for  the  execution, 
signing,  and  witnessing  of  wills  in  the  state  of  Iowa,  except 
as  hereinafter  stated :  Said  Vaclav  Longer  died  on  or  about 
the  28th  day  of  February,  1898,  near  Lone  Tree,  in  Johnson 
county,  Iowa,  and  said  instrument^  Exhibit  A,  was  executed 
at  the  same  place.  (7)  At  the  time  of  the  death  of  said  Vaclav 
Longer,  he  was  upwards  of  sixty  years  old ;  and  he  was  the 
owner  of  a  house  and  lot,  located  in  Riverside,  in  Washington 
county,  Iowa,  and  about  two  thousand  dollars  ($2,000)  in 
personal  property.  (8)  Said  Vaclav  Longer,  deceased,  made 
no  effort  to  execute  a  will,  except  the  execution  of  Exhibit  A, 
offered  in  evidence  in  the  trial  of  this  cause ;  and  said  Vacla\ 
Longer  and  James  Longer  are  one  and  the  same  person.  (9) 
The  court  further  finds  that  the  said  instrument.  Exhibit  A,  is 
not  suflScient  in  its  terms  to  constitute  a  will  or  testament, 
in  that  the  same  has  no  expression  or  terms  of  bequest  or 
devise  to  any  parties  therein  named,  or  any  other  person. 
Therefore  the  finding  of  the  court  herein  is  against  the  pro- 
ponents, and  the  said  instrument,  Exhibit  A,  is  refused  admis* 
sion  to  probate  as  the  last  will  and  testament  of  Vaclav  Longer, 
deceased,  and  hereby  declared,  from  its  terms,  to  constitute  no 
will.    D.  Ryan,  Judge.'* 

We  cannot  agree  with  the  conclusion  of  law  announced 
by  the  trial  court.  No  particular  form  is  required  for  a  will. 
Much  latitude  is  allowed  in  the  construction  of  such  instru- 
ments.   Wescott  V.  Binford,  104  Iowa,  645,  651,  652.    The 
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main  object  of  the  courts  is  to  learn  the  intention  of  the  maker. 
The  intention  being  known,  all  inartificiality  of  language 
or  looseness  of  expression  must  yield  to,  and  be  governed 
by  it.  Different  papers  may  be  construed  together,  as  consti- 
tuting a  will.  An  instrument  in  the  form  of  a  deed,  but  exe- 
cuted with  the  formalities  of  a  will,  and  by  its  terms  to  take 
effect  after  death,  has  been  held  a  will.  In  re  Lautenschlagers 
Estate,  80  Mich.  285  (45  K  W.  Rep.  147).  See,  also, 
Schouler  Wills,  section  265.  Furthermore,  we  may  say  that, 
in  the  absence  of  all  extrinsic  evidence  as  to  the  intention  of 
Longer,  we  think  tbe  trial  court  allowed  undue  force  and 
weight  to  the  word  "agi^oe,"  as  used  in  this  instrument  If 
this  was  an  agreement  only,  it  was  unilateral,  and  there  is  no 
pretense  of  consideration.  To  consider  the  instrument  as  a 
naked  promise  to  make  a  will  is  to  let  go  for  naught  all  the 
formalities  of  its  execution.  Looking  to  the  writing  alone, 
and  it  appears  that  the  words  "I  agree  to  will"  mean  nothing 
else  than  "I  do  will."  The  words  "I  agree  to  sell,"  in  a  con- 
tract, have  been  held  to  import  a  present  sale.  Ives  v.  Hazard, 
4  R.  1. 16.  See,  also,  Martin  v.  Adams,  104  Mass.  262 ;  Bald- 
win V.  Humphrey,  44  N.  Y.  609.  But,  Uside  from  these  con- 
siderations, the  finding  of  the  court  that  this  instrument  was 
intended  to  create  a  testamentary  gift  is  controlling.  Schouler 
Wills,  section  272.  To  ascertain  this  intent,  when  the  terms 
of  the  writing  are  not  clear,  collateral  evidence  may  be 
received,  as  was  done  in  this  casa  Schouler  Wills,  section 
273.  When  the  animus  testandi  is  established,  the  charactei 
of  the  instrument  is  fixed.    It  is  a  will. 

What  construction  should  be  given  certain  provisions  of 
this  instrument,  in  view  of  the  court's  finding  that  Jim 
Longer  named  in  the  will,  is  identical  with  the  testator,  is  a 
matter  upon  which  we  are  not  called  on 'to  express  an  opinion. 
An  instrument  may  be  entitled  to  probate,  though  some  of 
its  terms  are  meaningless. — ^Reversed. 


38  Murphy  v.  McCartht.  [108  Iowa 


106     SI 
"32    630 


William  F.  Murphy  v.  D.  H.  McCabthy,  AdministratoL, 

Appellant 

Claims  Agraingt  Decedent:  payment:  Burden  of  proof.  The  provision 
of  Code,  section  3840,  that  the  burden  of  proving  that  a  claim  is 
5  unpaid  shall  not  be  placed  on  the  party  flling  a  claim  against  the 
estate,  applies  to  a  claim  for  board  of  decedent,  so  that  it  is 
necessary  to  prove  only  the  contract  therefor  to  establish  a  prima 
faeie  case,  but  where  the  purpose  of  plaintiff  in  an  action  against 
testatrix's  estate,  oa  a  claim,  in  introducing  her  will  made  just 
before  her  death  is  not  apparent,  except  that  plaintiff's  counsel  in 

0  argument  refers  to  a  direction  therein  that  all  just  debts  of  tes- 
tatrix be  paid,  the  declaration  therein  "I  owe  no  debts  to  any- 
one," is  sufficient  to  require  plaintiff  to  prove  that  his  claim  was 
not  paid. 

Tesllmony:  objections.    Motion  to  strike  out  answer  of  witnesses  to 
a  question  as  to  what  the  board  furnished  by  plaintiff  would  be 

1  worth  a  week,  made  on  the  ground  that  she  had  not  shown  her- 
self competent  to  testify,  is  properly  overruled,  as  the  objection 

2  should  have  been  made  before  the  answer,  the  incompetency  being 
as  apparent  then  as  after  the  answer. 

Same.    Answer  of  witness  as  to  what  it  was  worth  to  keep  decedent, 
8    "I  would  not  keep  her  for  less  than  five  dollars  a  week,"  is  sub- 
ject to  motion  to  strike  out  as  irresponsive. 

Ruling.    Objection  to  evidence  will  be  regarded  as  waived,  in  the 
tM  absence  of  ruling  thereon. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  L.  Husted, 

Judge. 

Friday,  April  7,  1899. 

Pkoceedinq  in  probate  for  tho  allowance  of  a  claim 
against  the  estate  of  decedent.  There  was  a  trial  by  the  court 
without  a  jury,  and  an  order  allowing  the  claim.  The  defend- 
ant appeals. — Reversed. 

Longueville,  McCarthy  &  Kcnline  for  appellant. 
Lyon  &  Lyon  for  appellee. 

Robinson,  C.  J. — The  plaintiff  seeks  to  recover  of  the 
estate  of  Margaret  Powers,  deceased,  the  sum  of  four  {lundred 
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and  eighty  four  dollars  for  board  and  washing  furnished  the 
decedent  during  a  period  of  one  hundred  and  twenty-one 
weeks,  and  the  claim  was  allowed  to  the  amount  of  four  hun- 
dred and  eighty  dollars. 

I.  Mrs.  Newman  testified  as  a  witness,  and  was  asked, 
in  regard  to  what  the  decedent  was  furnished  by  the  plaintiff, 
"what  it  would  be  worth  a  week,"  and  answered:  "About 
$4.50,  and  very  reasonable  at  that."  The  defendant  moved 
that  the  answer  be  stricken  out  on  the  ground  that  the  witness 

had  not  showTi  herself  competent  to  testify,  but  the 

1  motion  was  overruled.     We  think  the  ruling  was  cor- 
rect.    The  objection,  if  well  founded,  should  have 

been  made  before  the  question  was  answered,  for  the  reason 
that  the  alleged  failure  to  show  the  competency  of  the  witness 
was  as  apparent  before  as  after  the  question  was  answered. 
State  V.  Marshall,  105  Iowa,  38 ;  Blackmore  v.  Fairbanks, 
Morse  &  Co,,  79  Iowa,  282. 

II.  The  wife  of  the  plaintiff  testified  as  a  witness,  and 
was  asked  if  she  knew  what  board  for  such  a  woman  as  the 
decedent,  and  taking  care  of  her,  feeding  her,  and  doing  her 
washing  and  mending  were  worth.  An  objection  to  the  ques- 
tion having  been  made,  the  court  asked,  "Do  you  know  what 
board  and  the  care  of  an  old  person  was  worth  at  that  time  in 
your  neighborhood  ?"  and  answered,  "Not  less  than  $4,  if  not 
more,  for  'to  take  care  of  one  that  would  be  like  her."  The 
defendant  moved  to  strike  out  the  answer  as  "incompetent,  no 
proper  foundation  having  been  laid,"  and  the  court  said,  "I 
want  you  to  exclude  her  from  your  mind ;"  and  the  witness, 
having  asked  and  received  permission  to  answer  again,  said 
that  they  were  worth  four  dollars  per  week.  The  defendant 
moved  that  the  answer  be  stricken  out  because  "incompetent, 
immaterial,  no  proper  foundation  having  been  laid,  and  not 

based  upon  any  testimony  in  the  case."     The  court 

2  did  not  rule  upon  the  motion  to  strike  the  answer  to 
its  first  question,  and  objections  were  not  made  to  the 

Jast  question,  but  to  the  answers  after  \hej  were  given.    Ng 
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abjection  to  the  answers  on  the  ground  that  they  were  not 
.  responsive  was  made,  and  the  only  ground  of  the  last  motion 
to  strike,  which  would  have  been  well  taken  in  any  event,  was 
that  the  competency  of  the  witness  to  testify  as  to  the  value  of 
the  board  had  not  been  shown ;  but  that  objection  should  have 
been  made  before  the  answers  assailed  were  given. 

III.  Mrs.  Mulqueeney  testified  in  regard  to  the  value 
of  what  was  furnished  the  decedent  by  the  plaintiff,  and  gave 
several  answers  which  were  not  responsive  to  questions  asked, 
but  motions  by  the  defendant  to  strike  such  answers  were  dis- 
regarded by  the  court.    She  was  finally  asked  what  it 

3  was  worth  to  keep  the  decedent,  and  answered:     "I 
would  not  keep  her  for  less  than  $5  a  week."    A  motion 

to  strike  the  answer  because  not  responsive,  irrelevant,  and 
immaterial  was  overruled.  It  was  clearly  well  founded,  and 
should  have  been  sustained. 

IV.  The  will  of  the  decedent  was  admitted  in  evidence, 
notwithstanding  an  objection  of  the  defendant  that  it  was 
inunaterial.     That  it  was  material  to  establish  the  claim  of 

the  plaintiff  may  well  be  doubted,  but  it  does  not 

4  appear  that  there  was  any  ruling  upon  the  objection ; 
hence  it  must  be  r^arded  as  waived.     Langhammer 

V.  City  of  Manchester,  99  Iowa,  295 ;  Nagle  v.  Fulmer,  98 
Iowa,  585 ;  Payne  v,  Dicus,  88  Iowa,  423. 

V.  The  appellant  insists  that  the  plaintiff  ha&  not  shown 
that  the  decedent  was  indebted  to  him.  It  was  formerly  the 
rule  in  this  state  that  the  burden  was  on  the  claimant  of  any 
estate  to  show,  not  merely  that  a  contract  which  required 
the  payment  of  money  had  been  entered  into  and  performed, 
but  also  that  there  was  an  amount  due  on  account  of  it. 
Stevens  v.  Witter,  88  Iowa,  636.  That  rule  was  changed  by 
chapter  75  of  the  Acts  of  the  Twenty-sixth  General  Assembly, 
now  included  in  section  3340  of  the  Code,  which  provides 
as  follows :  "The  burden  of  proving  that  a  claim  is  unpaid 
shall  not  be  placed  upon  the  party  filing  a  claim  against  the 
^tate  J  but  the  executor  or  administrator  may,  on  the  trial  of 
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said  cause,  subject  the  claimant  to  an  examination  on  the 

question  of  payment,  but  the  estate  shall  not  be  concluded  or 

bound  thereby."     That  provision  governs  this  case. 

5  The  plaintiff  proved,  in  the  first  instance,  what  was 
required  under  the  statute  to  entitle  him  to  recover. 

It  is  shown  that  the  decedent  was  possessed  of  property  more 
than  sufficient  to  pay  the  claim  of  the  plaintiff  when  she 
resided  with  him,  and  that  she  left  his  house  nearly  three 
years  before  her  death.  It  does  not  appear  that  any  demand 
for  payment  was  made  of  her  while  she  resided  with  the 
defendant,  nor  afterwards.  But  it  was  not  necessary  for  the 
plaintiff  to  show  attempts  to  collect  the  alleged  debt,  in  order 
to  show  a  prima  facie  right  to  recover,  and  the  defendant  did 
not  examine  him  under  the  statute,  on  the  question  of  pay- 
ment, nor  offer  any  evidence  of  payment.  It  is  urged  that, 
since  the  plaintiff  introduced  the  will,  he  is  boimd  by  its  decla- 
ration that  the  decedent  did  not  owe  debts  to  any  one  at  the 
time  it  was  executed.  It  is  certainly  true  that,  if  a  particular 
part  of  the  will  had  been  introduced  as  an  admission  against 
the  interest  of  the  testatrix,  the  defendant  would  have  been 
entitled  to  have  considered  all  parts  of  the  will  which  tended 
to  explain  the  part  relied  upon  by  the  plaintiff.  Rouse  v. 
Whiled,  25  N.  Y.  170 ;  Insurance  Co.  v.  Newton,  22  Wall. 
32 ;  Bradner  Evidence,  118.    The  purpose  of  the  plain- 

6  tiff  in  offering  the  will  is  not  apparent.    He  refers  in 
argument  to  a  direction  in  the  will  that  all  just  debts 

of  the  testatrix  be  paid,  but  that  did  not  in  any  manner  recog- 
nize the  validity  of  the  claim  of  the  plaintiff.  On  the  con- 
trary, the  paragraph  of  the  will  which  contained  that  direction 
also  contained  the  following :  "I  owe  no  debts  to  any  one." 
The  plaintiff  did  not  introduce  a  part  of  the  will  merely,  but 
all  of  it,  without  limitation  as  to  its  effect.  By  so  doing  he 
gave  to  it,  as  an  entirety,  the  character  of  evidence  in  the  form 
of  the  written  admission  or  declaraion  of  the  decedent.  He 
should  not  now  be  heard  to  say  that  only  a  part  of  the  state- 
m^ts  are  credible^  and  that  be  is  not  bound  by  those  against 
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his  own  interests.  Had  the  testatrix  been  present  and  testi- 
fied that  ihe  did  not  owe  the  plaintiff  when  the  will  was  exe- 
cuted, her  testimony  would  have  been  competent,  and,  siijce 
the  plaintiff  introduced  her  written  declaration  as  c(Hnpetent, 
he  should  not  be  heard  to  deny  that  it  is  true.  It  is  fair  to 
him  to  say  that  he  does  not  claim  that  the  will  should  not  be 
treated  as  competent  evidence  against  him  as  well  as  for  him. 
Since  it  states  that  the  testatrix  did  n<^  owe  any  one,  it  is  evi- 
dence that  she  did  not  owe  the  plaintiff  anything  on  the  claim 
in  controversy,  for  the  reason  that  the  will  was  made  but  a 
few  weeks  before  the  death  of  the  testatrix,  and  years  after  the 
claim  of  the  plaintiff  had  accrued.  It  was  sufficient  to  require 
the  plaintiff  to  prove  that  his  claim  was  unpaid.  That  he  did 
not  do,  or  even  attempt ;  hence  the  district  court  erred  in  allow- 
ing the  claim,  and  its  order  of  allowance  is  eeveesed. 
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12\ — w  Malicious  Prosecution:     evidknce.     Where,  in  an  action  for  mali- 

eiSi  1A7|  ciously  prosecuting  plaintiff  for  shooting  defendant,  plaintiff  testi- 

fied that  he  shot  defendant  in  self  defense  as  he  was  coming  on 
4    plaintiff^s  premises  through  the  gateway  or  over  the  fence,  it 
was   error  to  exclude  defendant's  evidence  in  support  of  his 
denial  that  he  was  advancing  on  plaintiff,  showing  where  that 
portion  of  the  charge  of  shot  which  missed  him  struck  the  fence; 
this  tending  to  prove  that  he  was  sixty  or  sixty-five  yards  distant 
from  the  gate,  down  the  road. 
Same.    Where  plaintiff  in  action  for  malicious  prosecution  testified 
that  defendant  at  the  time  of  shooting,  out  of  which  the  prosr 
ecution  arose,  said,  '•!  am  on  the  ground  that  I  was  when  I  shot 
3    at  you  two  years  ago,"  defendant  was  properly  not  allowed  to 
strengthen  his  denial  of  this  statement  by  showing  the  facts  as 
to  the  former  difficulty. 
Malice:  judgmknt  for  costs  as  evidenck.    Under  Code  1878,  section 
4292,  requiring  an  indictment  found  at  the  instance  of  a  private 
prosecutor  to  be  indorsed  with  such  person's  name,  and  authoriz- 
2    ing  the  court  to  award  costs  against  him  if  satisfied  that  the  pros- 
ecution was  malicious  or  without  probable  cause,  if  the  name 
be  not  so  endorsed,  the  judgment  awarding  costs  is  void,  and 
is  not  admissible  against  such  person  in  an  action  for  malicious 
prosecution. 
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Plea  and  Proof:   adyicis  or  counsel:  Malicious  prosecution.     In  an 
action  for  malicious  prosecution,  advice  of  counsel,  as  tending  to 
1    disprove  malice  and  want  of  probable  cause,  may  be  shown  under 
general  denial. 

Appeal  from  Dubuque  District  Court. — Hon.  Fred  O'Don- 

NELL,  Judge. 

» 

FfiiDAY,  April  7,  1899. 

Action  to  recover  damages  for  malicious  prosecution. 
Trial  to  jury.  Verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals. — Reversed. 

i 
Henderson,  Hurd  &  Kiesel  for  appellant. 

Lyon  £  Lenehan  and  John  Hawe  for  appellee. 

Waterman,  J. — The  defense  interposed  by  the  answer  ib 
a  general  denial.  The  county  attorney  was  called  as  a  witness 
in  defendant's  behalf,  and  it  was  sought  to  be  shown  that 
defendant  disclosed  to  him  all  the  facts  of  the  transaction 
before  instituting  the  prosecution.  Defendant  was  also 
asked  as  to  the  same  matter,  and  further  it  was  attempted  to 
show  by  him  what  advice  he  received  from  the  county  attorney. 
This  testimony  was  ruled  out,  on  plaintiff's  objection,  and  ap- 
pellant's first  complaint  is  of  this  action  of  the  trial 
1  court    The  ground  for  this  holding  seems  to  have  been 

that  the  defense  of  advice  of  counsel  must  be  specially 
pleaded ;  that  it  cannot  be  shown  imder  a  general  denial.  The 
gist  of  plaintiff's  action  was  malice  and  want  of  probable 
cause.  Advice  of  counsel  tended  to  directly  rebut  or  disprove 
these  essential  elements.  Mesher  v.  Iddings,  72  Iowa,  553. 
This  being  true,  evidence  to  establish  it  was  admissible 
under  the  pleadings.  The  rule  is  that  any  evidence  is 
admissible  under  such  an  issue  which  tends  to  disprove  the 
facts  that  plaintiff  is  required  to  establish.  Johnson  v.  Pen- 
nell,  67  Iowa,  669.  In  Bowman  v.  Manufacturing  Co.,  96 
Iowa,  188^  the  action  was  aided  by  attachment,  and  there  wa? 
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a  counterclaim  for  damages  for  the  wrongful  and  malicious 
suing  out  of  the  writ.    The  reply  was  a  general  denial,  and 
under  it  plaintiff  was  permitted  to  show  that  he  acted  under 
advice  of  counsel  in  instituting  the  attachment  proceeding. 
On  appeal  by  defendant,  the  admission  of  this  testimony  wa^ 
complained  of,  and  upon  this  subject  it  is  said  in  the  opinion : 
"It  is  insisted  by  appellants  that  the  fact  that  plaintiff  acted 
upon  the  advice  of  counsel  was  a  mitigating  circumstance, 
which  should  have  been  pleaded.     But  it  was  not  shown  as 
a  mitigating  circumstance,  within  the  meaning  of  the  section 
quoted.    Section  2961  of  the  Code  of  1873,  in  r^ard  to  attach- 
ments, provides  that  if,  in  an  action  on  the  bond,  it  be  shown 
that  the  attachment  was  sued  out  maliciously,  the  plaintiff 
therein  may  recover  exemplary  damages.     The  defendants 
aver  in  their  counterclaim  that  the  allegations  of  the  petition 
on  which  the  attachment  was  issued  were  made  Avith  malice, 
for  the  purpose  of  procuring  the  writ,  and  to  injure  the  defend- 
ants, and  that  they  were  injured  by  them.     The  defendants 
therefore  allege  grounds  for  the  recovery  of  exemplary'  dam- 
ages.   The  reply  contains  a  general  denial,  and  that  is  a  denial 
of  the  allegations  of  malice.     To  sustain  the  issues  thus 
formed,  evidence  was  offered  for  the  defendants,  and  it  was 
competent  for  the  plaintiff  ixy  offer  any  competent  proof  of  the 
absence  of  malice  on  his  part  in  suing  out  the  writ     *     *     * 
The  evidence  in  question  was  offered,  not  in  mitigation  of  a 
wrong  admitted,  but  to  defeat  an  alleged  ground  of  recovery 
which  was  fully  denied."    In  the  following  cases- it  is  directly 
held  that  evidence  to  show  probable  cause  and  the  non- 
existence of  malice  is  admissible  under  a  general  denial: 
Folger  v.  Washburn,  137  Mass.  60;  Griff  en  v.  Chuhh,  7*  Tex. 
603 ;  Harlan  v,  Jones,  16  Ind.  App.  398  (45  N.  E.  Rep.  481)  ; 
Kellog  V,  Scheuerman,  18  Wash.  293  (51  Pac.  Rep.  344). 
Appellee  cites  some  cases  from  this  court  in  which  advice  of 
counsel  was  specially  set  up  as  a  defense  in  actions  like  that 
at  bar,  and  argues  from  this  that  the  rule  has  been  generally 
considered  to  require  that  such  a  defense  be  affirmatively 
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pleaded.  We  find,  however,  in  Johnson  v.  Miller  (a  case  that 
was  several  times  in  the  court),  that  in  63  Iowa,  529,  the 
answer  was  a  general  denial,  and  in  69  Iowa,  562,  and  82 
Iowa,  693  (presumably  on  the  same  pleadings,  for  there  is 
nothing  to  indicate  a  change  of  issues),  evidence  of  advice  of 
counsel  was  admitted.  This  seems  to  have  been  the  case,  also, 
in  Logan  v.  Maytag,  57  Iowa,  107.  Our  conclusion  on  this 
branch  of  the  case  is  that  the  court  erred  in  not  receiving  this 
testimony. 

11.     Over  defendant's  objection,  the  ^court  admitted  in 
evidence  the  following  judgment  entered  in  the  criminal  pro- 
ceeding :    "It  appearing  to  the  court  that  this  prosecution  was 
found  at  the  instance  of  a  private  prosecutor,  to  wit, 
2  Thomas  J.  Johnson,  as  shown  by  his  own  uncontra- 

dicted testimony,  and  the  court  being  satisfied  that 
the  prosecution  was  instigated  by  malice,  and  without  probable 
cause,  the  costs  herein  are  taxed  to  said  Thomas  J.  Johnson, 
and  judgment  rendered  herein  against  him  therefor,  to  which 
said  Thomas  J.  Johnson  excepts."  We  have  serious  doubts  of 
the  admissibility  of  this  evidence,  in  any  view  of  the  case.  We 
need,  however,  consider  only  one  ground  of  defendant's  objec- 
tion. Johnson's  name  was  not  indorsed  on  the  indictment, 
as  it  is  provided  in  section  4292  of  the  Code  of  1873  shall  be 
done  by  the  grand  jury  when  the  indictment  is  found  at  the 
instance  of  a  private  prosecutor.  The  basis  of  the  court's 
right  to  tax  the  costs  of  a  criminal  prosecution  to  an  individual 
is  the  action  of  the  grand  jury  in  returning  the  fact  that  the 
indictment  is  found  at  the  instance  of  such  person.  Only  the 
grand  jury  can  know  the  incentive  to  its  action.  However 
baseless  tko  complaint,  the  prosecuting  witness  cannot  be 
charged  with  costs  unless  he  was  the  inspiring  cause  of  the 
prosecution.  There  is  nothing  in  the  record  of  the  criminal 
case,  outside  of  the  recitals  of  this  judgment,  to  show  that 
Johnson  had  anything  more  to  do  with  the  return  of  the  indict- 
ment than  to  give  his  testimony,  and  this  may  have  been  done 
in  response  to  a  subpoena.  In  the  absence  of  statutory  author- 
ity, the  district  court  has  no  power  to  tax  the  costs  in  a  crimi- 
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nal  proceeding  to  an  individual.  It  gets  the  only  right  in 
this  respect  from  section  4292.  When  the  grand  jury  fails  to 
make  the  finding  and  indorsement  there  provided  for,  the  court 
lacks  jurisdiction  to  render  such  a  judgment  as  the  one  here 
introduced.  In  State  v.  Briggs,  68  Iowa,  416,  420,  we  said  in 
relation  to  this  section :  "The  indorsement  is  required  to  be 
made  to  enable  the  court  to  tax  the  costs  against  a  private 
prosecutor,  if  it  should  be  satisfied  that  the  prosecution  was 
malicious,  or  without  probable  cause."  To  hold  otherwise 
would  be  to  practically  annul  section  4292.  See  State  v. 
McAllister,  10*7  Iowa,  641.  The  court  being  without  jurisdic- 
tion to  render  it,  this  judgment  was  void,  and  therefore  open 
to  collateral  attack.  Jordan  v.  Brown,  71  Iowa,  421.  It  was 
error  to  admit  it  in  evidence  over  defendant's  objection. 

III.  Plaintiff  testified  that  defendant,  on  the  night  of 
the  shooting,  said :  "I  am  on  the  ground  that  I  was  when  I 
shot  at  you  two  years  ago."    Defendant,  when  examined  as  a 

witness,  denied  having  said  this;   and  his  counsel 

3  sought  to  have  him  tell  the  facts  as  to  the  former  diffi- 
culty between  him  and  plaintiff.    This  was  excluded, 

and  properly,  as  we  think.  1  Greenleaf  Evidence,  section 
52.  Evidence  of  collateral  facts  is  not  admissible  merely  to 
strengthen  probabilities.  Farrell  v.  Webster  County,  49 
Iowa,  245 ;  Orr  v.  Railway  Co.,  94  Iowa,  423 ;  State  v.  Cross, 
68  Iowa,  180. 

IV.  The  offense  for  which  plaintiff  was  prosecuted  was 
the  shooting  of  defendant,  and  it  is  claimed  that  this  was  done 
in  self-defense.  We  find  no  error  in  the  instruction  on  this 
branch  of  the  case,  or  in  the  rulings  of  the  court  in  the  admis- 
sion of  testimony  offered  to  impeach  defendant. 

V.  McAllister  testified  that  Johnson  was  coming  upon 
his  premises  through  the  gateway  or  over  the  fence  at  that 
point  when  he  shot  him.    Defendant  offered  evidence  to  show 

wh  >re  that  portion  of  the  charge  of  shot  which  missed 

4  Johnson  struck  the  fence  behind  him.    This  was  ruled  ' 
out.     It  is  claimed  this  evidence  would  have  shown 

that  Johnson  was  sixty  to  sixty-five  yards  distant  from  the 
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gate,  down  the  road.  Johnson  denied  that  he  was  advancing 
upon  plaintiff  at  the  time  of  the  trouble.  We  think  he  had  a 
right  to  show  his  location. 

We  need  not  notice  other  matters  discussed.  Some  of 
them  are  not  likely  to  arise  again,  and  some,  in  view  of  another 
trial,  we  cannot  properly  express  an  opinion  upon. — 
Reversed. 


S.  EosENBERGER  &  CoMPAinr  V.  W.  E.  Marsh  &  Company 

AND  J.  W.  Allington,  Appellants. 

Efldence:  harmless  error.    Possible  error  in  rejecting  evidence  as 
2    to  damages  for  the  breach  of  a  contract,  where  the  jury  found 
there  was  no  breach,  is  harmless. 

Admissibility.  In  an  action  for  the  price  of  goods  sold,  letters 
written  by  defendant,  and  containing  admissions  of  'liability  to 
the  amount  of  plaintiff's  claim,  with  the  (exception  of  a  few  small 
6  items,  and  inclosing  a  note  for  the  amount,  less  such  reductions 
are  admissible,  even  though  an  offer  of  compromise,  where  con- 
taining statements  of  fact  proper  to  be  considered  by  the  jury. 

Cro^s-examinatiok.  In  an  action  for  breach  of  a  contract  of  agency 
to  sell  cigars,  where  the  agents  (jobbers  of  cigars,  etc.)  claimed 
a  loss  of  trade  because  of  being  deprived  of  the  sale  of  such 
cigars,  alleged  to  be  of  a  high  quality,  the  principal  may  cross- 
8  examine  one  of  the  agents  with  reference  to  the  manufacture  and 
sale  in  the  agent's  town  of  another  cigar  known  by  the  same  name 
as  the  principal's  cigar,  and  their  respective  merits. 

Same.    Where  defendants  claimed  an  exclusive  and  continuing  con- 
4    tract  to  sell  plaintiff's  cigars  defendant  may  be  cross-examined  as 
to  whether  he  considered  the  contract  binding  on  him. 

Secondary.    It  is  proper  to  ask  a  witness  if  he  did  not  write  plain- 
4    tiff  to  do  a  certain  thing,  and  it  does  not  call  for  the  contents  of 
the  letter. 

AoKNCY.    Under  a  claim  for  a  breach  of  a  contract  made  by  the 
4    agent  of  the  adverse  party,  the  latter  may  prove  the  actual 
authority  given  such  agent. 

Special  Damages:  plea  and  proof.    In  a  counterclaim  for  breach 

1    of  contract,  special  damages  not  necessarily  incident  to  the  breach, 

such  as  expense  in  introducing  goods  sold  the  agent  and  loss  of 

profits  on  an  order  taken  by  another  agent  and  not  turned  over, 

must  be  pleaded. 
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Amendmf.nts.    It  is  within  the  discretion  of  the  court  to  refuse  an 
2    amendment  to  a  pleading,  where  offered  during  the  course  of  the 
trial. 

Charge  and  Plea:  waivkr.    Where  evidence  is  introduced  without 
7    objection,  it  is  proper  to  submit  the  issue  made  thereby  to  the 
jury,  though  not  raised  by  the  pleadings. 

Same.    Evidence  that  the  principars  refusal  to  carry  out  the  con- 
7    tract  of  agency  was  due  to  the  agent's  fault  or  neglect  is  admis- 
sible, though  not  pleaded,  where  the  agent  had  pleaded  a  wrong- 
ful discharge. 

Appeal  from  Hamilton  District  Couri. — ^Hon.  D.  R.  Hini>- 

MAX,  Judge. 

Friday,  April  7,  1899. 

Action  at  law  to  recover  the  purchase  price  of  certain 
eigars  sold  and  delivered  the  defendants.  Defendants  admit 
the  account,  but  plead  a  counterclaim  for  breach  of  the  con- 
tract under  which  the  cigars  were  sold.  Trial  to  a  jury.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  Allington 
appeals. — Affirm^ed. 

Oeorge  Wambach  for  appellant. 

* 

J,  L,  Kramrar  for  appellee. 

Deemer,  J. — ^Plaintiff  is  a  manufacturer  of  cigars,  doing 
business  in  the  city  of  Cincinnati,  Ohio.  Defendants  are  job- 
bers of  cigars,  bottled  goods,  and  furniture.  In  November  of 
the  year  1894,  plaintiff,  through  its  agent,  one  Towson,  sold 
the  defendants  a  certain  lot  of  cigars,  and  continued  to  supply 
defendants  with  this  same  brand,  known  as  the  "Imperial 
Sweeper,"  until  January  3,  1896,  at  which  time  plaintiff 
refused  to  furnish  any  more  of  its  goods  bearing  the  above- 
mentioned  brand.  During  the  time  mentioned,  defendants 
received  ftbout  one  hundred  and  twenty  thousand  cigars  from 
the  plaintiff.     The  refusal  to  furnish  any  more  cigars  was 
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based  upon  the  unsatisfactory  manner  in  which  defendants 
were  settling  their  bills,  and  their  alleged  cutting  of  prices. 
Defendants  contend  that  they  were  given  the  sole  and  exclusive 
agency  for  the  hitherto  mentioned  brand  of  cigars  for  northern 
Iowa,  and  that  they  were  to  have  this  agency  so  long  as  they 
had  any  trade  for  the  goods ;  that  plaintiff,  without  cause  or 
excuse,  revoked  the  agency,  and  placed  it  with  a  jobbing  house 
in  the  city  of  Dubuque,  to  their  damage.  Plaintiff  denies  that 
it  gave  an  exclusive  agency,  or  that  it  promised  to  supply  the 
goods  for  any  definite  length  of  time.  On  these  issues  the  case 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff  for  practically  the  full  amount  of  its  claim.  As  there 
is  a  conflict  in  the  evidence  relating  to  the  alleged  contract  of 
agency,  and  as  the  jury  evidently  found  that  there  was  no  such 
agreement  as  defendants  claim,  that  decision  must  be  treated 
as  a  finality,  and  the  verdict  sustained,  unless  we  find  such 
errors  committed  during  the  trial  as  entitle  the  defendant  to  a 
reversal  of  the  case. 

Turning  to  the  assignments  of  error,  we  find  that  they 
relate  to  rulings  on  evidence  and  the  instructions  given  by  the 
court,  and  of  these  in  order  as  argued :    Damages  are  asked 

in  the  counterclaim  for  expenses  of  traveling  men  in 
1  introducing  the  goods,  increase  in  price  paid  for  goods 

to  fill  orders  taken  before  plaintiff  revoked  the  agency, 
and  loss  of  trade  and  business.  On  the  trial,  defendants 
offered  to  show  that,  at  the  time  the  alleged  contract  of  agency 
was  made,  plaintiff's  agent  offered  to  turn  over  to  them  a 
prior  order  he  had  taken  for  the  Imperial  Sweeper  cigars; 
that  plaintiff  failed  to  turn  this  order  over;  and  that  they 
lost  thereon,  the  amount  of  which  they  asked  to  recover  as  part 
pf  their  damages.  It  is  manifest  that  these  damages  were  spe- 
cial, and  not  necessarily  incident  to  the  breach  of  contract 
pomplained  of.  Without  an  all^ation  of  such  damages, 
defendants  were  not  entitled  to  have  them  considered.  At  the 
^me  the  evidence  was  excluded,  defendants^  counsel  said :  "I 
Vol.  108la-4 
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desire  to  amend  my  answer  to  cover  this."    This  is  all  that 
appears  with  reference  to  the  amendment     Ifo  such 

2  amendment  was  ever  offered.    If  it  had  been,  we  do  not 
think  there  was  error,  for  it  was  within  the  discretion 

of  the  court  to  permit  or  refuse  an  amendment  offered  during 
the  course  of  the  trial.  But,  aside  from  all  this,  the  error,  if 
any,  was  without  prejudice,  for  the  reason  that  the  jury  found 
there  was  no  breach  of  contract.  Error  in  rejection  of  evi- 
dence relating  to  the  damages  sustained  would  therefore  be 
unavailing. 

II.  A  witness  introduced  by  plaintiff  was  cross-exam- 
ined with  reference  to  the  manufacture  and  sale  in  Webster 
City  of  another  cigar  known  as  the  "Imperial  Sweeper,"  and 

as  to  the  relative  merits  of  the  two  cigars.    In  view  of 

3  the  defendants'  claim  as  to  the  quality  of  the  cigar 
made  by  plaintiff,  and  his  loss  of  trade  and  business 

because  of  being  deprived  of  plaintiff's  goods,  we  see  no  error. 

The  matter  was  brought  out  on  cross-examination,  and  the 

extent  to  which  this  may  be  carried  is  largely  discretionary 

with  the  trial  court.     This  same  witness,  who  was 

4  defendant  in  the  case,  was  asked  if  he  did  not  write 
plaintiff  to  get  up  something  new  for  a  leader.    This 

was  not  calling  for  the  contents  of  a  letter,  but  simply  calling 
his  attention  to  the  subject-matter  thereof  for  the  purpose  of 
identification.  He  was  also  asked  if  he  considered  the  contract 
binding  upon  him,  and  he  answered  that  he  did  not.  In  view 
of  the  claim  made,  of  an  exclusive  and  continuing  contract, 
this  was  proper  cross-examination.  The  case  of  Brown  v. 
Hickie,  G8  Iowa,  330,  is  clearly  not  in  point  on  this  propo- 
sition. 

III.  Plaintiff  was  permitted  to  prove  the  actual  author- 
ity given  its  agent  Towson.     This  was  certainly  a  material 

inquiry.    The  alleged  contract  was  made  by  this  agent, 

5  and,  while  his  actual  authority  was  not  conclusive  on 
the  question  jis  to  the  validity  of  the  contract,  it  waa 

fi  proper  matter  for  the  cousideration  of  the  jury. 
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IV.  Certain  letters  written  by  defendants,  and  contain- 
ing admissions  of  liability  to  the  amount  of  plaintiff's  claim, 
with  the  exception  of  a  few  small  items,  inclosing  a  note  for 

the  amount  less  these  reductions,  and  referring  to  the 

6  revocation  of  the  agency,  were  offered  in  evidence. 
They  do  not  seem  to  be  an  offer  of  compromise.     If 

they  were,  they  contain  statements  of  fact  which  were  proper 
to  be  considered  by  the  jury.  The  objections  to  their  intro- 
duction were  properly  overruled. 

V.  Certain  of  the  instructions  are  criticised.  One  of 
them  related  to  the  limitations  upon  an  agent's  authority,  and 
the  necessity  of  knowledge  on  the  part  of  one  with  whom  he 

deals  before  he  will  be  bound  by  the  limitation.    This 

7  instruction  was  clearly  correct,  as  it  was  necessary 
to  a  proper  presentation  of  the  issues.     The  same 

instruction  told  the  jury  that  the  plaintiff  would  be  bound  by 
acts  of  its  agent  which  were  within  the  apparent  scope  of  his 
authority,  and  the  part  complained  of  simply  annoimced  the 
exception  to  the  rule.  In  view  of  the  evidence  adduced,  this 
instruction  was  favorable  to  defendants.  The  court  further 
instructed  that,  if  plaintiff's  failure  to  furnish  cigars  was  due 
to  any  fault  or  neglect  of  defendants,  there  could  be  no 
recovery  on  the  counterclaim.  No  complaint  is  now  made  of 
the  admission  of  evidence  relating  to  this  matter.  If  it  was 
properly  introduced,  then  there  was  no  error  in  submitting 
the  issue  made  thereby  to  the  jury,  although  no  such  claim  was 
made  in  plaintiff's  reply.  Collins  v.  Collins^  46  Iowa,  60. 
But  we  think  the  evidence  was  admissible  without  such  plead- 
ing, for  the  reason  that  defendants  claim  that  they  were  wrong- 
fully discharged  as  plaintiff's  agents.  We  discover  no  preju- 
dicial error  in  the  record,  and  the  judgment  is  affirmed. 
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Jane  Cloud  v.  W.  H.  Malvin  et  al..  Appellants. 

FrandulenI  Conteyance:  kvidrnob:  Consideration.  In  1878  a 
mother  obtained  title  to  sixty  acres  of  land,  by  voluntary  parti- 
tion agreed  to  between  herself  and  her  children.  She  then  agreed 
with  three  of  the  children  that  if  they  would  work  this  land,  it 
should  be  left  them  by  her;  and  they  did  this  until  1888.    In  18S5 

1  a  fourth  child  sold  the  mother  forty  acres  more.  The  considera- 
tion was  paid  by  two  of  the  said  three  children,  and  the  forty 
was  conveyed  to  the  mother  to  defraud  creditors  of  the  said 
two.  Both  tracts  were  mortgaged.  In  1888  the  mortgage  was 
foreclosed.  About  this  time  an  action  brought  by  plaintiff  was 
pending  against  the  mother,  and  she  deeded  to  one  of  said  two 
all  of  said  1<  o  acres.  Moreover,  she  devised  said  land  to  said  two. 
This  will  was  probated  after  her  death  and  said  children  claim 
title  under  it.  When  the  mother  made  said  deeds,  the  land  was 
about  to  be  sold  under  foreclosure,  and  it  was  agreed,  after  oon- 

2  sultation  with  an  attorney,  that  one  of  said  two  children  should 
acquire  deed  under  the  foreclosure  and  then  have  title  quieted. 
When  the  year  of  redemption  had  run  and  the  deed  had  been 
taken,  the  action  to  quiet  title  could  not  be  brought  because  of 
said  litigation  being  then  pending.  The  day  before  it  resulted  in 
judgment,  said  deeds  were  recorded.    Held: 

a.  That  though  the  deed  under  foreclosure  proved  void,  the 
transfer  of  the  sixty  acre  tract  was  effectually  accomplished 
without  it;  that  the  transfer  rested  on  sufficient  considera- 
tion by  the  working  of  said  tract  on  part  of  the  children 
from  18'''8  to  18S8,  and  that  said  sixty  acres  is  not  subject 
to  said  judgment. 

b.  The  forty  acre  tract  sold  the  mother  by  the  fourth  child,  on 
consideration  paid  by  the  two  other  children,  with  intent 

4  to  defraud  creditors  of  these  two,  to  whom  the  mother  con- 

veyed it  when  she  conveyed  the  sixty  acres,  being  a  volun- 
tary conveyance,  is  subject  to  the  judgment.  These  two 
who  had  caused  the  forty  acres  to  be  conveyed  to  their 
mother  with  said  intent,  cannot  be  heard  to  say  against  her 
creditors  that  the  land  was  never  her  property  by  reason  of 
said  fraud,  nor  that  the  deed  to  them  from  her  was  a  mere 
reconveyance  sustained  by  the  moral  obligation  to  restore 
property  received  by  fraudulent  conveyance. 

Klbction.     Pleading.     Though  defendants  qualified  as    executors 
under  said  will,  they  are  not  estopped  to  claim  under  said  agree- 
8    ment  or  deed,  they  making  no  claim  under  the  will  in  the  plead- 
ings.   )3e8|de8f  np  el^tioa  or  estoppel  is  pleaded. 
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Costg:    Hbview  on  appeal.    Though  costs  are,  in  a  suit  to  set  aside 
a  conyeyance  as  fraudulent,  taxed  against  mere  lienholders,  the 

5  judgment  will  not  be  reviewed  where  the  matter  was  not  brought 
to  the  attention  of  the  court  below. 

Behbaring.    An  issue  not  raised  on  the  original  hearing  will  not  be 

6  determined  on  a  rehearing. 

Appeal  from  Delaware  District  Court. — Hon.  J.  J.  Tolbr- 

TON,  Judge. 

Tuesday,  May  24,  1898. 

On  Rehearing  April  7,  1899. 

Creditors'  bill  to  subject  certain  lands,  the  title  to  which 
ifl  in  W,  H.  Malvin  and  S.  S.  Malvin,  to  the  payment  of  a 
judgment  held  by  plaintiff  against  Sarah  Malvin.  The  trial 
court  subjected  certain  of  the  lands,  and  denied  relief  as  to 
the  remainder,  and  both  parties  appeal.  As  the  defendants 
first  perfected  their  appeal,  they  will  be  called  the  appellants, 
A  statement  of  the  issues  will  be  found  in  the  opinion. — 
Modified 

Dunham  &  Norris  and  W.  H,  Utt  for  appellants. 

Yoran  &  Arnold  for  appellee. 

Deemer,  C.  J. — Samuel  Malvin,  Sr.,  died  intestate 
January  19, 1872,  seized  of  two  hundred  and  twenty  acres  of 
land,  and  possessed  of  personal  property  to  the  amount  of 
about  fifteen  thousand  dollars.  His  widow,  Sarah,  and  his 
son  Philip  S.  were  appointed  administrators  of  the  estate. 
The  son  undertook  the  active  management  of  the  property, 
and  squandered  nearly  all  the  personal  assets  in  speculation 
on  the  board  of  trade.  In  February  of  1878  he  absconded 
and  has  never  since  been  heard  from.  Shortly  after  his 
departure,  various  creditors  brought  suit  against  him,  as 


54  Cloud  v.  Malvin.  [ i08  towd 


well  as  against  other  heirs  of  the  deceased ;  and  the  remaining 
property  of  the  estate  was  levied  on  under  writs  of 
1  attachment.    While  these  suits  were  pending,  and  on 

or  about  July  16,  1878,  the  heirs — 11  in  number — 
met,  and  made  a  voluntary  partition  of  the  property.  By 
the  terms  of  this  agreement,  the  widow  was  to  receive  sixty 
acres  of  land,  in  full  of  her  distributive  share,  and  was  to 
assume  the  payment  of  five  hundred  and  seventy-three  dollars 
and  twenty-three  cents  of  a  mortgage  upon  the  land  allotted 
to  her ;  Marion  C.  Malvin,  a  son,  was  to  receive  forty  acres, 
and  pay  one  thousand  one  hundred  and  ninety-six  dollars 
and  thirty-four  cents  of  the  mortgage,  and  also  one  hundred 
and  twenty-six  dollars  and  fifty-six  cents  to  some  of  the  other 
heirs;  William  H.  and  Samuel  Malvin,  also  sons,  were  to 
jointly  receive  forty  acres  of  land,  and  pay  two  hundred  and 
eighty-six  dollars  to  other  heirs;  Belle  Malvin  and  Jane 
Cloud,  daughters,  were  to  jointly  receive  forty  acres,  and  pay 
one  hundred  and  sixty-five  dollars  and  eighty-two  cents; 
Elizabeth  Carpenter,  a  daughter,  was  to  take  a  town  lot,  and 
pay  two  hundred  and  eight-three  dollars ;  and  Charles  Malvin 
and  Ann  Skinner,  son  and  daughter,  were  to  jointly  receive 
forty  acres,  and  pay  three  hundred  and  fourteen  dollars.  The 
other  heirs  were  not  to  receive  any  of  the  real  estate.  At  the 
time  of  this  partition  the  mortgage  to  which  we  have  referred, 
and  which  will  hereafter  be  called  the  ^^Carpenter  Mortgage," 
was  being  foreclosed;  and,  as  it  covered  the  lands  assigned 
to  the  widow  and  to  Marion  C.  Malvin,  provision  was  made 
for  its  payment  as  above  indicated.  Payment  was  not  made, 
however,  and  the  land  covered  by  the  mortgage  was  sold  under 
execution  on  a  judgment  obtained  in  the  foreclosure  pro- 
ceedings. In  1886  the  widow  made  a  report  as  administra- 
trix to  the  county  court  of  Delaware  county,  in  which  she 
stated  that  her  son  Philip  had  squandered  the  estate,  that 
she  was  not  liable  therefor,  and  that  all  the  heirs,  save  and 
except  the  plaintiff  and  appellee,  who  is  her  daughter,  had 
released  her  from  liability.    This  report  does  not  appear  to 
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have  been  approved.  Plaintiff  did  not  agree  to  the  release  of 
her  mother,  but,  on  the  contrary,  brought  suit  against  her  for 
maladministration,  and  on  June  10,  1892,  recovered  the 
judgment  which  lies  at  the  foundation  of  this  suit.  In  the 
year  1885  W.  II.  and  S.  S.  Malvin  made  conveyance  of  the 
land  allotted  to  them,  to  their  mother.  This  conveyance  was 
evidently  made  with  intent  to  defraud  creditors.  And  at  a 
later  date,  but  during  the  same  year,  Marion  C.  Malvin  con- 
veyed to  his  mother  the  land  received  by  him.  The  expressed 
consideration  for  this  deed  was  one  thousand  one  hundred 
dollars.  It  was  paid  by  the  brothers  W.  H.  and  S.  S.  Malvin, 
and  the  title  was  placed  in  the  mother  for  the  purpose  of 
defrauding  creditors.  In  the  foreclosure  proceedings  of 
which  we  have  spoken,  the  presiding  judge  made  a  memo- 
randum in  his  docket  on  or  about  June  1,  1878,  directing  the 
foreclosure  of  the  mortgage ;  but  no  decree  was  in  fact  entered 
until  the  trial  of  this  case  in  the  court  below,  when  one  was 
ordered  nunc  pro  tunc.  An  execution  had  issued,  however,  in 
May  of  the  year  1888,  and  the  land  was  sold,  as 
before  stated.  Aifter  the  sale,  W.  H.  Malvin,  one 
of  the  sons,  procured  an  assignment  of  the  sheriff's 
certificate,  which  ripened  into  a  deed  on  the  10th  day 
of  July  1889.  In  July  of  the  year  1888,  Sarah  Mal- 
vin executed  a  will  in  which  she  devised  certain  of  the 
lands  allotted  to  her  to.  her  sons,  and  at  the  same  time  made 
deeds  to  twenty  acres  of  the  land  to  her  son  W.  H.  Malvin, 
and  twenty  acres  to  her  son  S.  S.  Malvin;  this  being  the 
same  land  that  they  conveyed  to  her  in  the  year  1885.  On 
the  10th  day  of  June,  1892,  and  shortly  before  plaintiff 
obtained  judgment  against  her  mother,  there  were  filed  for 
record  three  deeds  from  Sarah  Malvin,  the  widow  conveying 
— ^First,  twenty  acres  of  land  to  S.  S.  Malvin ;  second,  twenty 
acrestoW.H.  Malvin  (tliese  being  the  deeds  that  were  executed 
in  the  year  1888) ;  and,  third,  a  deed  to  the  same  and  other 
lands,  describing  all  lands  of  which  the  intestate  died  seized, 
to  W.  H.  Malvin,  the  consideration  being  stated  as  two  thou- 
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sand  dollars.  This  action  is  brought  to  subject  the  lands 
allotted  to  the  widow,  and  the  forty  acres  deeded  to  her  by 
Marion  Malvin,  to  the  payment  of  plaintiffs  judgment.  It 
is  alleged  in  the  petition  that  these  last  named  conveyances 
were  made  to  hinder,  delay,  and  defraud  the  plaintiff  in  the 
collection  of  her  judgment.  The  trial  court  set  aside  the 
sheriff's  deed,  and  also  declared  the  conveyance  from  Sarah 
Malvin  to  W.  H.  Malvin,  which  was  recorded  June  10,  1892, 
fraudulent  and  void.  It  also  found  that  certain  of  the  land 
theretofore  in  the  name  of  the  widow  was  a  homestead,  and 
exempt  from  the  lien  of  plaintiff's  judgment.  The  defend- 
ants appeal  from  that  part  of  the  judgment  setting  aside  the 
conveyances,  and  subjecting  the  property  to  the  payment  of 
plaintiff's  claim;  and  the  plaintiff,  from  that  part  of  the 
decree  allowing  the  homestead  exemption. 

There  is  no  controversy  over  the  facts  heretofore  stated. 
The  pleadings  tender  an  issue  as  to  the  validity  of  the  sheriff's 
deed,  and  of  the  conveyance  to  W.  H.  Malvin  recorded  June 
10,  1892.  It  may  be  conceded  at  the  outset  that  the  sheriff's 
deed  is  of  no  validity,  because  of  various  and  substantial 
defects  in  the  proceedings,  but  this  does  not  of  itself  entitle 
the  plaintiff  to  the  relief  demanded.  With  this  out  of  the 
way,  the  title  still  remains  in  W.  H.  Malvin,  under  the  deed 
executed  to  him  by  the  widow.  Plaintiff  claims  that  this 
conveyance  was  and  is  fraudulent  and  void,  and  this  presents 
the  controlling  question  in  the  case.  It  is  agreed  between  all 
parties  that  the  title  to  the  sixty  acres  set  apart  for  the  widow 
shall  be  quieted  in  W.  H.  Malvin,  and  that  the  title  to  the 
forty  acres  set  aside  to  Marion  Malvin,  and  afterwards  trans- 
ferred to  the  widow,  shall  be  confirmed  in  S.  S.  Malvin,  unless 
the  plaintiff  has  shown  that  the  conveyances  from  the  mother 

are  fraudulent  as  claimed.  A  careful  examination  of 
2  the  record   leads  us  to  the   following  conclusions: 

Shortly  after  the  voluntary  partition  in  the  year  1878, 
it  was  agreed  between  the  widow  and  W.  H.,  S.  S.,  and  Belle 
Malvin  that  these  children  should  remain  at  home,  farm  the 
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lands  alloted  to  the  mother  and  to  each  of  them,  and,  in  con- 
sideration of  their  running  the  farm,  the  mother  was  to  leave 
the  sixty  acres  allotted  to  her  to  them.  These  children 
remained  at  home  and  worked  the  farm  pursuant  to  this 
agreement  imtil  the  year  1888.  At  that  time  notice  was  given 
of  the  sale  of  the  one  hundred  acres  alloted  to  the  widow 
and  Marion  Malvin  under  the  Carpenter  foreclosure,  and  the 
parties  attempted  to  make  a  loan  to  save  the  sale.  In  this  they 
were  unsuccessful,  because  of  the  condition  of  the  title.  Upon 
consultation  with  an  attorney,  it  was  agreed  to  let  the  land 
go  to  sale ;  and  W.  H.  Malvin  was  then  to  raise  enough  money 
to  purchase  the  sheriff's  certificate,  and  was  also  to  take  a 
deed  to  the  land.  The  widow  concluded  at  this  time  that  she 
would  give  the  land  to  her  children,  in  consideration  of  labor 
performed,  and  the  title  was  to  be  taken  in  W.  H.  Malvin  in 
the  manner  above  indicated.  It  was  also  agreed  that,  after 
the  certificate  of  sale  had  ripened  into  a  deed,  an  action  to 
quiet  title  should  be  brought,  and  the  land  confirmed  in  W.  H. 
Malvin.  As  this  action  could  not  be  prosecuted  inside  of  a 
year,  the  widow  also  made  a  will,  in  which  she  devised  the 
land  allotted  to  her  to  W.  H.  Malvin,  and  that  acquired  from 
Marion  C.  Malvin  to  S.  S.  Malvin.  This  will  was  intended 
for  a  mere  temporary  purpose  at  the  time  it  was  made.  But 
it  seems  to  have  been  probated  since  the  death  of  the  widow, 
which  occurred  February  13,  1894,  and  appellants  are  now 
claiming  thereunder.  In  consummation  of  this  1888  agree- 
ment, W.  H.  Malvin  procured  an  assignment  of  the  sheriff's 
certificate,  and  finally  acquired  a  deed  to  the  land.  The  ac- 
tion to  quiet  title  was  not  instituted,  for  the  reason  that 
appellee,  Jane  Cloud,  brought  suit  against  her  mother  for 
maladministration,  and  secured  the  judgment  which  lies  at 
the  foundation  of  this  suit.  While  the  litigation  was  pending 
which  resulted  in  this  judgment,  and  on  the  day  before  the 
judgment  was  obtained,  the  conveyance  in  question,  covering 
the  entire  one  hundred  acres  of  land,  was  made.  It  was  man- 
ifestly made  in  view  of  the  expected  judgment,  and,  unless 
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sand  dollars.  This  action  is  brought  to  subject  the  lands 
allotted  to  the  widow,  and  the  forty  acres  deeded  to  her  by 
Marion  Malvin,  to  the  payment  of  plaintiffs  judgment.  It 
is  alleged  in  the  petition  that  these  last  named  conveyances 
were  made  to  hinder,  delay,  and  defraud  the  plaintiff  in  the 
collection  of  her  judgment.  The  trial  court  set  aside  the 
sheriff's  deed,  and  also  declared  the  conveyance  from  Sarah 
Malvin  to  W.  H.  Malvin,  which  was  recorded  June  10,  1892, 
fraudulent  and  void.  It  also  found  that  certain  of  the  land 
theretofore  in  the  name  of  the  widow  was  a  homestead,  and 
exempt  from  the  lien  of  plaintiff's  judgment.  The  defend- 
ants appeal  from  that  part  of  the  judgment  setting  aside  the 
conveyances,  and  subjecting  the  property  to  the  payment  of 
plaintiff's  claim;  and  the  plaintiff,  from  that  part  of  the 
decree  allowing  the  homestead  exemption. 

There  is  no  controversy  over  the  facts  heretofore  stated. 
The  pleadings  tender  an  issue  as  to  the  validity  of  the  sheriff's 
deed,  and  of  the  conveyance  to  W.  H.  Malvin  recorded  June 
10,  1892.  It  may  be  conceded  at  the  outset  that  the  sheriff's 
deed  is  of  no  validity,  because  of  various  and  substantial 
defects  in  the  proceedings,  but  this  does  not  of  itself  entitle 
the  plaintiff  to  the  relief  demanded.  With  this  out  of  the 
way,  the  title  still  remains  in  W.  II.  Malvin,  under  the  deed 
executed  to  him  by  the  widow.  Plaintiff  claims  that  this 
conveyance  was  and  is  ifraudulent  and  void,  and  this  presents 
the  controlling  question  in  the  case.  It  is  agreed  between  all 
parties  that  the  title  to  the  sixty  acres  set  apart  for  the  widow 
shall  be  quieted  in  W.  H.  Malvin,  and  that  the  title  to  the 
forty  acres  set  aside  to  Marion  Malvin,  and  afterwards  trans- 
ferred to  the  widow,  shall  be  confirmed  in  S.  S.  Malvin,  unless 
the  plaintiff  has  shown  that  the  conveyances  from  the  mother 

are  fraudulent  as  claimed.  A  careful  examination  of 
2  the  record   leads  us  to  the   following  conclusions: 

Shortly  after  the  voluntary  partition  in  the  year  1878, 
it  was  agreed  between  the  widow  and  W.  H.,  S.  S.,  and  Belle 
Malvin  that  these  children  should  remain  at  home,  farm  the 
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lands  alloted  to  the  mother  and  to  each  of  them^  and,  in  con- 
sideration of  their  running  the  farm,  the  mother  was  to  leave 
the  sixty  acres  allotted  to  her  to  them.  These  children 
remained  at  home  and  worked  the  farm  pursuant  to  this 
agreement  until  the  year  1888.  At  that  time  notice  was  given 
of  the  sale  of  the  one  himdred  acres  alloted  to  the  widow 
and  Marion  Malvin  under  the  Carpenter  foreclosure,  and  the 
parties  attempted  to  make  a  loan  to  save  the  sale.  In  this  they 
were  unsuccessful,  because  of  the  condition  of  the  title.  Upon 
consultation  with  an  attorney,  it  was  agreed  to  let  the  land 
go  to  sale ;  and  W.  H.  Malvin  was  then  to  raise  enough  money 
to  purchase  the  sheriff's  certificate,  and  was  also  to  take  a 
deed  to  the  land.  The  widow  concluded  at  this  time  that  she 
would  give  the  land  to  her  children,  in  consideration  of  labor 
performed,  and  the  title  was  to  be  taken  in  W.  H.  Malvin  in 
the  manner  above  indicated.  It  was  also  agreed  that^  after 
the  certificate  of  sale  had  ripened  into  a  deed,  an  action  to 
quiet  title  should  be  brought,  and  the  land  confirmed  in  W.  H. 
Malvin.  As  this  action  could  not  be  prosecuted  inside  of  a 
year,  the  widow  also  made  a  will,  in  which  she  devised  the 
land  allotted  to  her  to  W.  H.  Malvin,  and  that  acquired  from 
Marion  C.  Malvin  to  S.  S.  Malvin.  This  will  was  intended 
for  a  mere  temporary  purpose  at  the  time  it  was  made.  But 
it  seems  to  have  been  probated  since  the  death  of  the  widow, 
which  occurred  February  13,  1894,  and  appellants  are  now 
claiming  thereunder.  In  consummation  of  this  1888  agree- 
ment, W.  H.  Malvin  procured  an  assignment  of  the  sheriff's 
certificate,  and  finally  acquired  a  deed  to  the  land.  The  ac- 
tion to  quiet  title  was  not  instituted,  for  the  reason  that 
appellee,  Jane  Cloud,  brought  suit  against  her  mother  for 
maladministration,  and  secured  the  judgment  which  lies  at 
the  foundation  of  this  suit.  While  the  litigation  was  pending 
which  resulted  in  this  judgment,  and  on  the  day  before  the 
judgment  was  obtained,  the  conveyance  in  question,  covering 
the  entire  one  himdred  acres  of  land,  was  made.  It  was  man- 
ifestly made  in  view  of  the  expected  judgment,  and,  unless 
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based  upon  the  transactions  occurring  in  the  year  1888,  it  is 
void  as  to  the  sixty  acres  allotted  to  the  widow.  The  sheriffs 
sale  and  deed  are  confessedly  void,  and  conveyed  no  title  to 
W.  H.  Malvin.  We  are  constrained  to  believe  that  the  widow 
intended  in  the  year  1888  to  convey  the  sixty  acres  allotted  to 
her  to  her  children,  who  had  remained  at  home  and  cared  for 
the  property,  and  that  the  title  was  to  be  conferred  iipon  W. 
H.  Malvin  through  the  sheriffs  sale  under  the  Carpenter  fore- 
closure, and  finally  confirmed  by  action  to  quiet  title,  and  that 
the  ownership  of  the  land  was  so  transferred.  We  are  also 
led  to  believe  that  this  course  was  taken  by  advice  of  her 
attorney,  and  that  the  action  to  quiet  the  title  was  not  brought 
because  of  the  litigation  commenced  by  appellee.  Cloud.  When 
it  became  apparent  that  appellee  was  about  to  recover  judg- 
ment, the  widow  made  the  conveyance  to  her  son  W.  H.,  in 
order  that  the  judgment  might  not  be  an  apparent  lien  upon 
the  land.  If  the  land  in  fact  belonged  to  W.  H.  Malvin,  or 
to  W.  II.  Malvin  and  the  other  heirs  who  remained  upon  the 
farm,  at  the  time  the  conveyance  of  June  10,  1892,  was  made, 
then  such  conveyance  did  not  operate  as  a  fraud  upon  the 
creditors  of  the  widow.  We  think,  as  we  have  said,  that  these 
heirs  in  fact  owned  the  land,  and  that  the  conveyance  of 
June  10,  1892,  was  not  fraudulent,  in  so  far  as  it  covered  the 
sixty  acres  allotted  to  the  widow. 

I.  Appellee's  counsel  contend  in  argument  that  as  W. 
H.  and  S.  S.  Malvin  have  qualified  as  executors  under  the 
will  of  their  mother,  and  have  accepted  the  provisions  thereof, 

this  constitutes  an  election  to  take  under  the  will,  and 
3  that  they  cannot  claim  under  the  agreement  of  the 

year  1888,  or  under  the  deed  of  June  10,  1892.  We 
are  not  called  upon  to  consider  this  question,  for  the  reason 
that  no  election  or  estoppel  is  pleaded.  It  is  well  settled  that, 
if  not  pleaded,  it  cannot  be  considered.  Moreover,  the  defend- 
ants in  their  pleadings  are  not  making  any  claim  under  this 
will.    If  there  was  any  election,  it  was  to  take  under  the  con- 
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veyance  of  June  10,  1892 ;  and,  as  this  antedated  the  will, 
they  are  probably  bound  by  that  election.     The  con- 
4  veyance  from  Marion  C.  Malvin  to  his  mother  in  the 

year  1885  was  for  the  purpose  of  defrauding  creditors. 
W.  H.  and  S.  S.  Malvin  furnished  the  consideration  therefor, 
and  the  title  was  taken  in  the  name  of  the  mother  for  the 
express  purpose  of  defrauding  the  creditors  of  W.  H.  and  S. 
S.  Malvin.  The  mother  held  title  until  the  conveyance  of 
June,  1892,  and  that  conveyance  was  made  for  the  purpose  of 
placing  the  title  in  the 'name  of  W.  H.  Malvin,  so  that  the 
appellee's  judgment  would  not  be  a  lien  thereon.  It  does  not 
lie  in  the  mouths  of  W.  H.  and  S.  S.  Malvin  to  say  that  the 
conveyance  to  their  mother  was  fraudulent,  and  that  they  in 
fact  owned  the  land.  The  conveyance,  as  between  these 
parties  and  their  mother,  was  good,  and  the  grantors  cannot 
be  heard  to  impeach  it  for  fraud.  Nor  vill  they  be  permitted 
to  say  that  the  reconveyance  in  June,  1892,  was  to  transfer 
the  title  to  lands  fraudulently  conveyed.  Treating  the  title 
as  in  the  mother  in  June,  1892.  the  conveyance  made  by  her 
of  the  forty  acres  received  from  Marion  C.  Malvin  was  entirely 
voluntary,  and,  as  she  had  no  other  property,  was  fraudulent 
as  to  her  creditors.  The  sheriff's  sale  of  the  land,  as  we  have 
already  seen,  was  void ;  and,  as  defendants  make  no  claim  to 
a  lien  upon  this  forty  acres  by  reason  of  advancements  made, 
it  follows  that  it  should  be  STibjected  to  the  payment  of  plain- 
tiff's judgment. 

We  have  not  cited  any  authorities  in  support  of  the 
propositions  here  a^mounced.  They  are  all  so  plain  as  to  need 
none  in  their  support.  See,  on  the  last  proposition,  Butler  v. 
Nelson,  72  Iowa,  732 ;  Stephens  v.  Harrow's  IJeirSj  26  Iowa, 
458 ;  Wright  v.  Howell  35  Iowa,  288.  , 

Our  finding  that  the  conveyance  of  the  sixty  acres  to  W. 
H.  Mi)lvin  was  without  fraud  relieves  us  of  the  necessity  of 
considering  the  plaintiff's  appeal  as  to  the  homestead  awarded 
the  defendants. 
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Defendants  complain  of  the  judgment  for  costs  in  the 

lower  court.      It   appears   that   they   were   taxed    against 

each  and  all  of  the  defendants,  who  included,  not  only  those 

claiming  title,   but  also  certain  lienholders.      This 

5  matter  was  not  brought  to  the  attention  of  the  trial 
court,  and  was  evidently  not  considered  by  it.     It  is 

well  settled  that  a  party  will  not  be  heard  in  this  court  until 
his  grievance  has  been  presented  to,  and  acted  upon  by,  the 
trial  court.  Allen  v.  Seaward^  86  Iowa,  718 ;  Snell  v.  Rail- 
way Co,,  88  Iowa,  442;  Cox  v.  Same,  77  Iowa,  20.  The 
parties  appellants  and  appellee  will  each  pay  one-half  of  the 
costs  of  this  appeal. 

On  plaintiff's  appeal*  Affirmed.    On  defendants'  appeal 
modified  and  affirmed. 

Supplemental  Opinion  Friday,  April  7,  1899. 

Per  Curiam — A  rehearing  was  granted  in  this  case 
because  of  some  doubt  we  entertained  upon  one  legal  propo- 
sition announced  in  the  opinion.    We  found  that  the 

6  conveyance  of  the  Marion  forty  acres  to  Sarah  Mai- 
vin  in  the  year  1885  was  in  fraud  of  the  creditors  of 

W.  H.  &  S.  S.  Malvin,  who  furnished  the  consideration  there* 
for,  and  that  the  conveyance  by  the  mother  in  June,  1892,  of 
this  same  tract  was  in  fraud  of  plaintiff's  rights.  The  point 
made  on  rehearing  by  appellants,  and  upon  which  our  action 
in  reopening  the  case  was  based,  was  that  the  creditors  of  a 
fraudulent  grantee  have  no  standing  to  complain  of  a  recon- 
veyance to  the  original  grantor.  We  are  met,  however,  by  the 
objection  on  the  part  of  appellee  that  no  such  issue  as  this 
was  tendered  on  the  original  submission.  This  we  find  to  be 
the  case.  On  the  first  hearing,  appellants  rested  this  branch 
of  this  case  solely  on  the  claim  that  the  conveyance  to  W.  H. 
&  S.  S.  Malvin  was  not  fraudulent.  They  expressly  conceded 
that,  if  the  deed  was  fraudulent  as  to  plaintiff,  she  could 
recover.    We  quote  from  the  argument  of  appellants'  counsel 
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on  the  OTiginal  submission :  ^Tii  the  mother  transferred  the 
property  without  consideration,  and  solely  for  the  purpose  of 
patting  it  beyond  the  reach  of  plaintifPs  judgment^  then  it 
makes  no  difference  whether  there  were  defects  in  the  pro- 
ceedings upon  which  the  sheriff's  deed  is  based,  or  as  to  the 
time  the  quitclaim  was  made.  The  conveyances  would  then 
be  set  aside,  not  because  of  the  defects  in  the  origin  of  the 
deeds,  or  in  the  deeds  themselves,  but  because  the  plaintiff 
had  an  equitable  interest  in  the  land  at  the  time  they  were 
made,  and  the  attempted  conveyances  were  consequently 
fraudulent"  Under  the  circumstances,  it  is  our  duty  to 
decline  passing  upon  this  question.  We  may  well  leave  a 
consideration  and  comparison  of  the  cases,  which  are  in  some 
ccmflict^  until  the  issue  is  properly  presented.  We  may  say 
in  this  connection,  without  intending  to  announce  a  rule  that 
shall  be  binding  upon  us  hereafter,  that  the  principle 
announced  in  the  original  opinion  is  not  without  support. 
See  Susong  v.  Williams^  1  Heisk.  625 ;  Chapm  v.  Pease,  10 
Conn.  69 ;  Allison  v.  Hagan,  12  Nev.  38.  The  original  opin- 
ion is  adhered  to. — Affirmed. 


Emma  Eime  v.  John  T.  Rater,  Appellant 

Breaeh  of  Promise:  demurrer:  Statute  of  limit ntions.  An  alle- 
gation of  a  promise  to  marry  sometime  during  the  year,  and  that 
the  promise  was  broken  "before  the  winter  of  1894."  is  not 

1  demurrable  because  of  the  statute  of  limitations.  That  statute 
does  not  begin  to  run  until  breach  where,  as  here,  the  promise  is 

r  general,  and,  therefore,  continuous;  and  the  petition  does  not 
state  the  exact  date  when  the  breach  occurred. 

Statote  of  limitations.  Assuming  (but  not  deciding]  that  action 
on  breach  of  promise  is  barred  in  two  years,  it  was  not  error  to 
refuse  a  charge  that  plaintlfTs  action  was  barred,  when  the  original 
petition  did  not  fix  the  date  of  breach  and  an  amendment  averred 

2  postponment  from  time  to  time  to  a  date  more  than  two  years 
after  the  promise,  and  a  renunciation  of  the  promise  then,  the 
court  having  instructed  that  plaintiff  could  not  recover  unless 
refusal  to  marry  was  made  at  said  last  date,  tlie  only  one  defi- 
pitely  fixed  in  the  pleadincf,  i^o  other  breach  being  relied  on, 
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Evidence.    Direct  evidence  of  the  promise  is  not  required.    It  may 
be  inferred  from  behavior  during  a  period  of  years,  and  is  often 

8  made  put  by  attentions  shown,  exchange  of  presents,  purchase  of. 
clothing  and  preparation  for  the  marriage  relation. 

Same.    Witness  may  state  what  defendant  said  in  a  letter  to  plain- 
i>    tiff,  part  only  of  which  he  saw,  loss  of  the  letter  being  shown. 

Same.    Evidence  of  the  wages  of  an  engineer  on  a  certain  railroad  is* 
admissible,  in  action  for  breach  of  promise  to  marry,  to  show 

5  defendant's  ability  to  earn  money,  and  the  condition  in  life  which 
7    plaintiff  might  reasonably  have  received  in  consummation  of  the 

contract,  defendant  at  one  time  having  been  such  engineer. 

Harmless  error.    Admission  of  testimony  is  without  prejudice,  the 

7  same  state  of  facts  having  been  testified  to  by  another  without 
objection. 

Same.  Testimony  of  witness  in  action  for  breach  of  promise  that 
defendant  paid  plaintiff  a  good  deal  of  attention  is  admissible; 

9  but,  if  not,  is  without  prejudice,  where  witness  fully  explains 
what  she  means,  and  states  what  defendant  did  to  show  his 
affection. 

Menial  suffering.    Plaintiff's  testimony  as  to  her  mental  suffering  is 

8  admissible  in  an  action  for  breach  of  promise. 

Refusal.    Action  for  breach  of  promise  to  marry  will  lie,  without 
4    request  on  plaintiff's  part,  where  defendant  refused  to  marry 
plaintiff. 

Cross  cxaminalion.    The  evidence  of  wages  received  being  admissible, 

6  only,  to  show  ability  to  earn  money,  and  the  condition  in  life 
which  plaintiff  might  reasonably  have  attained  by  the  mar- 
riage, it  is  not  proper  cross-examination  to  inquire  whether 
defendant  was  blacklisted  during  a  railroad  strike. 

Damages.    Proofs  of  specific  elements  of  damage  are  not  necessary 

10    in  an  action  for  breach  of  promise,  and  some  recovery  is  surely 

warranted  where  evidence  of  mental  suffering  is  without  condict. 

Defu-nses.    That  plaintiff  was  hysterical  or  subject  to  nervous  or 
convulsive  (its,  is  no  defense  to  the  action.    (Held,  arguendo- 
Repokter.) 

Appeal  from  Davis  District  Court. — Hon.  T.  M.  Fee,  Judge. 

Eriday,  April  7, 1899. 

Action  for  breach  of  promise  of  marriage.  Trial  to  a 
jury,  verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 


April  1899J  Rime  v.  Rateu.  63 

Steck  £  Smith  for  appellant 

Payne  &  Sowers  for  appellee. 

Deemeb^  J. — This  action  was  commenced  on  the  16th 
day  of  February,  1897,  and  the  petition  alleges  a  promise  to 
marry  some  time  during  the  year,  but  before  the  winter  of 

1894,  a  breach  thereof,  and  a  refusal  of  the  defendant  to  com- 
ply with  his  promise.  Defendant  demurred  to  the  petition 
on  the  ground  that  the  action  was  barred  by  the  statute  of 
limitations.  This  demurrer  was  overruled  and  exceptions 
duly  taken.  Thereupon  defendant  filed  an  answer  denying 
the  allegations  of  the  petition,  pleading  the  statute  of  limita- 
tions, and  further  alleging  that  for  a  long  time  plaintiff  has 
been  hysterical,  and  subject  to  nervous  and  convulsive  fits, 
which  fact  was  unknown  to  defendant  until  the  last  time  he 
was  in  her  company ;  and  that,  by  reason  of  her  condition,  she 
would  not  make  a  suitable  or  desirable  wife.  During  the 
course  of  the  trial  plaintiff  filed  an  amendment  to  her  peti- 
tion, in  which  she  alleged  that  in  November,  1894,  at  defend- 
ant's request,  the  marriage  was  postponed  until  the  spring  of 

1895,  and  that  when  springtime  came  defendant  said  he  would 
come  and  see  her  in  June ;  that  defendant  did  not  come  to  see 
her  in  June,  or  make  any  further  arrangements  until  Novem- 
ber of  the  year  1896,  at  which  time  he  infonned  plaintiff 
that  he  would  not  marry  her.  To  this  amendment  defendant 
interposed  a  general  denial. 

Doiondant  contends  that  his  demurrer  should  have  been 
sustained,  and  he  bases  his  claim  upon  subdivision  1  of  section 

2529  of  the  Code  of  1873  (the  action  having  been 
1  tried  before  the  adoption  of  the  new  Code),  which 

reads  as  follows :  "Actions  founded  on  injuries  to  the 
person  or  reputation,  whether  based  on  contract  or  tort  or  for  a 
statute  penalty,  [shall  be  barred]  within  two  years  [after 
their  cause  accrues]."  It  will  be  observed  that  the  original 
petition   4^4  not  state  the   exact  date  w^en   the  breach 
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occurred.    The  promise  was  general,  in  which  no  exact  time 
was  fixed,  and  was  therefore  continuous,  and  the  statute  did 
not  begin  to  run  until  a  breach  thereof,  either  by  one  of  the 
parties  having  put  it  out  of  his  or  her  power  to  perform,  by 
marrying  another,  or  by  notice  of  a  purpose  not  to  perform, 
or  by  an  absolute  refusal  to  perform.    Blackburn  v.  Mann,  85 
111.  222 ;  Kelly  v.  Renfro,  9  Ala.  325 ;  44  Am.  Dec.  441.    As 
a  general  rule,  if  the  date  for  the  marriage  is  not  definitely 
fixed,  there  is  no  breach  until  request  be  made,  or  until  one  or 
the  other  of  the  parties  has  put  it  out  of  his  power  to  perform. 
Prescott  V,  Guyler,  32  111.  323 ;  Shellenbarger  v.  Blake,  G7 
Ind.  76 ;  Holloway  v.  Griffith,  32  Iowa,  409 ;  Fible  v.  Cap- 
linger,  13  B.  Mon.  464.     As  the  petition  did  not  state  the 
exact  time  of  the  breach,  but  counted  upon  a  promise  which 
was    continuing,    there    was    no    error    in    overruling    the 
demurrer. 

Defendant  also  asked  instructions  to  the  effect  that,  if 
the  breach  occurred  more  than  two  years  prior  to  the  bring- 
ing of  the  suit,  plaintiff's  action  was  barred,  and  she 
2  could  not  recover.     These  instructions  were  refused. 

In  this  there  was  no  error ;  for  plaintiff,  in  the  amend- 
ment to  her  petition,  alleged  a  postponement  of  the  time  for 
marriage  from  time  to  time,  until  the  renunciation  by  the 
defendant  of  his  promise,  in  the  year  1896.  This  is  the  first 
and  only  pleading  which  fixed  the  time  for  the  breach,  and 
the  trial  court  correctly  instructed  that  plaintiff  could  not 
recover  unless  she  established  the  defendant's  refusal  to 
marry  at  or  about  November  of  the  year  1896.  As  defend- 
ant denied  the  promise  of  marriage,  and  as  plaintiff  did  not 
claim  a  breach  at  any  other  time  than  the  one  stated,  the 
instructions  given  were  correct,  and  there  was  no  error  in 
denying  defendant's  requests.  If  it  be  conceded  that  the 
court  was  in  error  in  overruling  defendant's  demurrer  to  the 
original  petition,  the  error  was  without  prejudice,  by  reason 
of  the  matters  just  recited.  We  are  not  to  be  understood  as 
folding  that  the  action  was  barred  in  two  years  from  the  time 
f^e  pause  thereof  arose.    To  say  the  lealst,  this  is  a  debatable 
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proposition,  and  one  on  which  the  authorities  are  not  wholly 
agreed.  But  see  Hwnson  v.  Elton,  38  Minn.  493  (38  N.  W. 
Eep.  614).  We  simply  say  that,  conceding  the  statute  relied 
upon  applies,  there  was  no  error  in  overruling  the  demurrer 
and  denying  the  requests  for  instructions. 

II.  Next  it  is  insisted  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  While  it  must  be  conceded  that  the 
courtship  was  very  Platonic  in  character,  and  that  the  evi- 
dence as  to  promise  is  largely  circumstantial  and  inferential, 

yet  we  think  there  was  enough  to  sustain  the  verdict 

3  Direct  evidence  of  such  a  promise  is  not  required.    It 
may  be  inferred  from  the  conduct  and  behavior  of  the 

parties,  extending  over  a  period  of  years,  and  is  often  made 
out  by  evidence  of  the  attention  paid  by  the  one  to  the  other, 
exchange  of  presents,  purchase  of  clothing,  and  preparation 
for  the  marriage  relation.  Thurston  v,  Cavenor,  8  Iowa,  155 ; 
Royai  V,  Smith,  40  Iowa,  617;  McConahey  v,  Griffey,  82 
Iowa,  564. 

III.  It  is  said  that  there  is  no  evidence  that  plaintiff 
was  ready  and  willing  to  marry  the  defendant,  and  no  showing 
that  defendant  refused  to  marry  her.     There  was  evidence 

tending  to  show  that  defendant  refused  to  marry  plain- 

4  tiff  in  November  of  the  year  1896,  and  the  jury  must 
have  found  that  such  fact  was  established,  for  the 

instructions  required  them  to  so  find  before  returning  a  ver- 
dict for  plaintiff.  If  the  defendant  did  refuse  to  marry 
plaintiff,  then  no  request  on  her  part  was  necessary.  Coil 
V.  Walldce,  24  N.  J.  Law,  291 ;  Kelley  v.  Brennan,  18  K.  I. 
41  (25  Atl.  Eep.  346)  ;  Olson  v.  Solverson,  71  Wis.  633  (38 
N.  W.  Rep.  329)  ;  KuHz  v,  Frank,  76  Ind.  594. 

IV.  A  witness  was  permitted  to  state,  over  defend- 
imt^s  objections,  the  wages  of  an  engineer  on  the  Wabash 
Pfiilroad.     It  appears  that  defendant  was  at  one  time  such 

an  engineer.    This  evidence  was  proper,  for  the  pur- 

5  po6€  of  showing  defendant's  ability  to  earn  mon^, 
and  the  condition  in  life  which  plaintiff  might  reasoftr 
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ably  have  received  by  a  consummation  of  the  contract  Stratton 
V.  Dole,  45  Neb.  472  (63  K  W.  Eep.  875).  As  another 
witness  testified  to  the  same  state  of  facts  without  objection, 
there  was  no  prejudice,  in  any  event.  As  the  evidence  was 
admissible  for  this  purpose  alone,  the  court  did  not  err  in 
denying  to  defendant  the  right  to  cross-examine  the 

6  witness  as  to  his  (defendant's)  being  blacklisted  at 
the  time  of  the  strike,  in  July,  1894.     In  any  event 

it    was    not   cross-examination.      Lawrence    v.    Cooke,    56 
Me.  187.    Another  witness  testified  that  defendant's  father, 
owned  a  farm  of  two  hundred   acres  at  the  time 

7  he  died ;  that  he  had  never  heard  of  defendant's  dis- 
posing of  his  interest;  and  that  he  lived  on  the  farm 

ever  since  his  father's  death,  except  when  railroading.  True, 
much,  if  not  all,  of  this  evidence  was  hearsay,  but  its 
admission  was  without  prejudice,  because  of  the  fact  that 
one  of  the  defendant's  own  witnesses  testified  to  practically 
the  same  state  of  facts  without  objection.  It  seems  to  be 
well  settled  that  defendant's  interest  in  his  father's  estate  was 
a  proper  matter  of  inquiry.  Clarh  v.  Hodges,  65  Vt.  273, 
(26  Atl.  Eep.  726).  The  authorities  seem  to  hold,  without 
dissent,  that  defendant's  reputed  wealth  is  a  proper  matter  of 
inquiry  in  an  action  for  breach  of  promise.  Geiger  v.  Payne, 
102  Iowa,  581 ;  Reed  v,  Clark,  47  Cal.  194;  Hunter  v.  Hat- 
field, 68  Ind.  422;  Chellis  v.  Chapman,  125  N.  Y.  214,  (26 
N.  E.  Eep.  308)  ;  Oritz  v.  Navarro,  10  Tex.  Civ.  App.  195 
(30  S.  W.  Rep.  581). 

Plaintiff  was  asked  as  to  why  she  did  not  preserve  cer- 
tain letters  she  received  from  defendant.    Her  answer  to  the 
question  was  hardly  responsive,  but  the  answer  was  without 
prejudice.    Plaintiff  was  also  asked  as  to  mental  pain 

8  and  suffering  caused  by  defendant's  inattention  dur- 
ing the  summer  of  the  year  1895,  and  also  after  the 

alleged  breach  of  promise.  This  was  objected  to,  but  the 
objection  was  overruled,  and  she  stated  that  she  did  suffer 
mentally.  This  evidence  was  proper.  Robinson  v,  Craver, 
88  lowji,  381. 
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A  witness  was  permitted  to  state  tliat  defendant  paid 

plaintiff    a   good   deal    of    attention.    Such    evidence   was 

admissible.    Pelamourges  v.  Clarky  9  Iowa,  17.     In 

9  any  event,  the  answer  was  without  prejudice,  for  the 
witness  explained  fully  what  she  meant,  and  stated 

what  the  defendant  did  to  show  his  affection.  Another  wit- 
ness was  permitted  to  state  what  he  said  in  a  letter  received 
by  plaintiff  from  defendant,  part  of  which  only  he  saw. 
Loss  of  the  letter  was  fully  shown,  and  we  think  there  was 
no  error  in  admitting  the  evidence,  although  he  did  not  read 
the  entire  letter. 

V.  In  the  sixth  and  seventh  instructions  the  court  told 
the  jury  that,  if  plaintiff  had  established  the  contract  and  its 
breach,  then  she  was  entitled  to  recover,  and  tliat  the  verdict 
should  be  in  her  favor  for  some  amount,  to  be  fixed  by  them. 
These  instructions  were  correct.  Plaintiff  was  surely  enti- 
tled to  nominal  damages,  and  the  evidence  shows,  with 

10  out  conflict,  that  she  suffered  mental  anguish.    Proof 
of  specific  elements  of  damage  was  not  required,  and 

the  whole  matter  was,  of  necessity,  left  largely  to  the  sound 
discretion  of  the  jury. 

There  was  no  evidence  that  plaintiff  was  hysterical,  or 
subject  to  nervous  or  convulsive  fits,  and  the  trial  court  cor- 
rectly refused  to  submit  that  issue  to  the  jury.     If 

11  there  was  such  evidence,  it  would  not  be  a  defense 
to  the  action.    Simmons  v.  Simmons,  8  Mich.  318. 

Some  other  errors  are  assigned,  which  are  not  of  suf- 
ficient importance  to  be  noticed  in  an  opinion.  They  are  all 
disposed  of  in  what  has  already  been  said,  and  require  no 
further  mention.  There  is  no  prejudicial  error  in  the  record, 
and  the  judgment  is  affirmed. 


68  State  op  Iowa  v.  House.  |  108  Iowa 


108     68 
V22       4 


State  of  Iowa  v.  Henby  A.  House^  Appellant 


108     68 
126^W| 

108   es         Lareenj:    Jury  question.    Shortly  after  defendant  left  a  relative's 
*  house,  where  he  had  been  visiting,  they  missed  some  gold  coin 

139    483  ^^^  paper  money.    No  one  else  except  the  family  had  free  access 

to  the  room  where  the  money  was  kept,  and  defendant  knew  the 
money  was  kept  there  and  was  once  found  in  the  room  where 
it  was  kept.  Defendant  purchased  a  ticket  to  a  place  to  which 
he  had  previously  stated  he  was  going,  but  instead,  he  went 
directly  to  another  place;  claiming  to  have  done  so  to  avoid 
riding  on  a  freight  train.  The  following  day  he  deposited  in  a 
bank  in  the  latter  place  money  corresponding  substantially  with 
2  that  missed.  He  claimed  to  have  had  the  coin  a  number  of  years* 
keeping  it  in  a  purse  which  he  lost  before  he  made  his  visit,  but 
the  finder  testified  that  there  was  no  gold  in  the  purse.  Defendant 
had  a  small  account  with  the  bank  and  claimed  to  have  had  a  large 
amount  of  money  at  interest  during  all  the  time  he  claimed  to 
have  had  the  gold.  He  does  not  explain  why  he  failed  for  so  long 
to  deposit  the  money  he  claims  to  have  carried,  nor  why  he  did 
not  also  put  il  on  interest.  Held,  that  a  conviction  of  larceny 
was  sustained,  though  defendant's  good  character  was  proven. 

Chakactek  as  evidenck.    Good  character  is  not  a  defense,   but 
1    should  be  considered,  in  connection  with  all  the  other  facts,  in 
determining  guilt;  its  weight  being  solely  for  the  jury. 

Instructions:  Requesting.  In  a  case  where  the  evidence  is  wholly 
circumstantial,  where  the  court  charges  that  if  the  facts  are 
proven  beyond  reasonable  doubt,  sufficient  to  satisfy  the  jury  of 
defendant's  guilt  beyond  all  reasonable  doubt,  they  may  convict^ 
error  cannot  be  predicated  on  its  failure  to  add,  of  its  own  motion^ 
8  that  conviction  must  be  consistent  with  every  reasonable  hypoth- 
esis of  guilt,  and  inconsistent  with  any  reasonable  hypothesis  of 
innocence. 

Same,    The  rule  that  there  should  be  no  conviction  on  circumstantial 

evidence  unless  the  facts  establish  the  guilt  beyond  all  reasonable 

4    doubt  and  be  incompatible  with  any  reasonable  hypothesis  of 

innocence,  does  not  refer  to  all  facts,  but  to  such  as  are  essential 

to  conviction. 

Appeal  from  Dubuque  District  Court — Hon.  J.  L.  Hustbd^ 

Judge. 


Fbiday,  April  7, 1899, 
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The  defendant  appeals  from  a  judgment  of  conviction 
for  the  crime  of  larceny. — Affirmed. 

Henderson^  Hurd,  Lenehan  &  Kiesel  for  appellant, 

Miiton  Remley,  Attorney  Qeneral,  for  the  State. 

Ladd,  J. — The  fact  that  the  defendant  has  borne  a  good 
reputation  for  probity,  and  acquired  a  fair  education,  cannot 
avail  to  shield  him  from  the  penalty  of  his  crime.  That  i)eT- 
Hcns  so  s*ituated  do  sometimes  violate  the  penal  statues  ol  t!ie 
state  is  evident  from  the  rule  permitting  proof  of  goo<l 
character  aid  reputation  with  respect  to  the  trait  involved. 
This  is  iN't.  because  n  ch  proof  is  a  delVnse,  but  on  the  ground 
that  one  of  such  character  and  repute  would  not  be  likely  to 
comiait  the  partic.i^ir  offense  eliorjrrd.  State  v,  OrViiisfon, 
66  Iowa,  151.  The  instructions  conveyed  this  thouglu  to  the 
jury  in  the  following  language:    "While  such  good  character 

does  not  of  itself  constitute  a  defense,  yet  it  is  a  cir- 
1  cumstance  which  should  be  considered,  in  coimection 

with  all  other  facts  and  circumstances  in  evidence 
before  you,  in  determining  the  guilt  or  the  innocence  of  the 
defendant-  Its  weight  and  value  are  to  be  determined  by 
you,  and  if,  in  connection  with  all  other  facts  and  circum- 
stances in  evidence  before  you,  you  have  a  reasonable  doubt 
of  the  defendant's  guilt,  you  should  acquit  him."  This  is 
not  like  the  instructions  condemned  in  State  v,  Gvstafson, 
50  Iowa,  196,  and  State  v,  Lindley,  51  Iowa,  344.  In  the 
former  the  jury  was  told  such  evidence  could  not  overcome 
positive  evidence  of  guilt,  and  in  the  latter,  "that  it  could 
not  avail  as  against  facts  positively  or  strongly  proven."  See, 
also.  State  v.  Homing,  49  Iowa,  158.  The  portion  of  the 
charge  quoted  finds  approval  in  State  v.  Northrup,  48  Iowa, 
685,  where  it  is  said :  "We  must  not  be  understood  as  saying 
that  good  character  is  a  defense,  for  it  is  not,  as  a  matter  of 
law.  But  it  is  a  fact  for  the  consideration  of  the  jtiry,  as 
are  aU  the  other  facts  in  the  case,  and  they  must  deteimine 
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its  weight  in  all  cases."  The  appellant  asserts  that  in 
directing  good  character  to  be  considered  in  connection  with 
all  other  facts  and  circumstances,  by  fair  inference,  some- 
thing more  than  such  proof  was  required  in  order  to  warrant 
an  acquittal.  Certainly  the  jurors  were  boimd  to  take  into 
consideration  all  the  evidence  introduced,  in  passing  on  the 
main  issue,  and  might  not,  in  doing  so,  exclude  facts  and  cir- 
cumstances shown  on  the  trial.  The  weight  to  be  attached  to 
proof  of  good  character,  when  thrown  in  the  scales,  was 
rightly  left  entirely  to  their  judgment,  and  its  suflSciency  or 
insufficiency  to  authorize  an  acquittal  was  alone  for  their 
determination. 

II.  We  cannot  say  only  one  conclusion  might  reas- 
onably be  drawn  from  all  the  evidence.  John  Parrott  and 
his  wife,  an  aunt  of  the  defendant,  resided  at  Worthington, 
Dubuque  county,  and  kept  their  ready  money  in  a  drawer  of 
a  bureau  in  their  bed  room,  just  off  the  sitting  room.  There 
were  ten  or  eleven  twenty  dollar  gold  pieces,  a  like  nimiber 
of  ten  dollar  gold  pieces,  and  some  paper  money.  The  defend- 
ant arrived  at  their  home,  for  a  visit,  November  5,  1896. 
On  that  day,  Mrs.  Parrott,  in  his  presence,  procured  the  key 

from  another  drawer  of  this  bureau,  unlocked  the  par- 
2  ticular  drawer,  and  gave  the  defendant  one  dollar  with 

which  to  purchase  meat.  He  remained  at  their  home, 
occupying  a  room  in  the  second  story  of  the  house,  until 
November  12,  at  about  8  o'clock  a.  m.  About  noon  Mrs. 
Parrott  discovered  that  the  money  had  been  taken.  In  the 
morning  she  had  found  the  defendant  in  this  bed  room,  though 
he  had  no  occasion  to  go  there;  and  the  evidence  tends  to  show 
that  no  one  else,  except  the  Parrotts,  had  free  access  to  that 
room.  The  defendant  purchased  a  ticket  to  Mapleton,  Minn., 
but  went  directly  to  Albert  Lea,  in  that  state.  The  purchase 
of  the  ticket  was  doubtless  because  of  his  previous  statement 
to  Parrott  that  he  waa  going  to  Mapleton,  and  the  defendant's 
explanation  of  his  change  of  route  (i.  e.  to  avoid  riding  on  a 
freight  train)  may  well  be  questioned,  as  he  might  have 
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ascertained  the  accommodations  before  obtaining  the  ticket. 
The  following  day  he  deposited  in  the  First  National  Bank 
of  Albert  Lea  three  hnndred  and  twenty-eight  dollars  and 
thirty-five  cents  in  gold  coin  and  other  money,  corres- 
ponding substantially  with  that  in  the  bureau  drawer.  His 
explanation  of  its  possession  is  not  satisfactory.  A  part  of 
the  identical  gold  so  deposited  he  claims  to  have  had  since 
1891,  and  most  of  it  for  four  or  five  years;  that  in  an  old 
pocketbook  in  a  package  he  left  it  in  the  bank  in  1895,  after- 
wards took  it  to  Chicago,  where  he  engaged  in  a  business 
enterprise,  returned  it  to  the  bank,  and  again  carried  it  to 
Chicago;  and  that,  when  going  to  Parrott's,  he  carried  it  in 
a  Russia  leather  pocketbook.  But  during  this  time  he  had  an 
account  with  this  bank,  ordinarily  depositing  sums  of  less 
than  $50,  though  at  times  more,  and  in  one  instance  $300, 
which  he  had  borrowed  of  the  bank.  How  did  it  happen  that 
he  carried  all  this  gold  about  with  him,  while  he  was  deposit- 
ing items  with  the  bank  nearly  every  month,  and  sometimes 
oftener?  And  what  suddenly  moved  him  to  yield  this  treas- 
ure on  that  particular  day,  after  keeping  it  intact  so  long? 
Again,  the  defendant  claimed  to  have  kept  money  earned  by 
him  out  at  interest,  to  the  amount  of  three  thousand  five  hun- 
dred dollars,  but  he  failed  to  explain  why  he  did  not  care  to 
obtain  the  increase  on  this  gold.  True,  his  brother  and 
another  say  he  had  a  considerable  sum  of  money  in  this 
pocketbook  in  Chicago.  But  he  stopped  with  Knapp  the 
night  before  he  went  to  Parrott's,  and  there  lost  this  identical 
purse.  Knapp  found  it,  and,  though  the  defendant  insists 
that  the  money  afterwards  deposited  was  in  it,  testified  that 
it  contained  no  gold.  In  the  light  of  this  evidence,  the  jury 
may  well  have  concluded  that,  when  defendant  went  to  Par- 
rott's home,  he  had  no  gold  in  his  possession ;  that  the  money 
in  the  bureau  drawer  disappeared  during  the  time  of  his 
visit,  and  could  have  been  taken  by  no  one  else ;  that  he  had 
a  similar  amount  of  money,  of  like  character,  soon  there- 
after, and  gave.an  unreasonable  explanation  of  its  possession. 
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While  it  is  possible  that  the  defendant  may  have  been  the 
victim  of  untoward  circtmistances,  it  is  not  at  all  probable. 
In  such  a  case  the  conclusion  of  the  jury  is  final,  notwith- 
standing the  evidence  of  good  character. 

III.  It  will  be  observed  that  the  state  relied  wholly  on 
circumstantial  evidence.  The  court,  after  defining  direct 
and  circumstantial  evidence,  instructed  the  jury  that  "if 

facts  and  circumstances  are  proven  beyond  reasonable 
3  doubt,  suflBcient  to  satisfy  you  of  the  guilt  of  the 

defendant  beyond  all  reasonable  doubt,  such  evidence 
is  suflBcient  to  justify  you  in  finding  the  defendant  guilty. 
If,  however,  the  state  has  failed  to  prove  facts  and  circum- 
stances beyond  reasonable  doubt,  suflBcient  to  satisfy  you  of 
the  guilt  of  the  defendant  beyond  all  reasonable  doubt,  then 
it  is  your  duty  to  acquit  the  defendant."  The  appellant 
complains  that  the  usual  caution,  that  conviction  must  be 
consistent  with  every  reasonable  hypothesis  of  guilt,  and 
inconsistent  with  any  reasonable  hypothesis  of  innocence,  was 
not  given.  True,  the  jury  must  be  instructed  on  all  material 
issues  of  the  case.  State  v.  Camagy,  106  Iowa,  483,  and 
cases  cited.  But  where  an  instruction  is  correct  as  given, 
though  not  as  explicit  as  desired,  error  cannot  be  predicated 
thereon,  in  the  absence  of  a  request  State  v,  Illsley,  81 
Iowa,  49,  Staie  v,  Watson,  81  Iowa,  380,  State  v,  Helvin,  65 
Iowa,  289,  State  v.  Tweedy,  11  Iowa,  350,  State  v.  Hatha- 
way, 100  Iowa,  225 ;  State  v.  Gaston,  96  Iowa,  505 ;  State  v. 
Woodward,  84  Iowa,  172.  Nor  need  an  instruction  on  each 
special  phase  of  the  case  be  given  unless  requested.  Staie  v. 
Miller,  65  Iowa,  65;  State. v.  Stevens,  67  Iowa,  557;  State 
V.  Nadal,  69  Iowa,  483.  There  was  no  error  in  the  omission. 
The  Texas  cases  relied  on  by  appellant  are  based  on  a  statute 
requiring  the  judge,  in  all  actions  for  felony,  to  "distinctly 
set  forth  the  law  applicable  to  the  case,  whether  asked  or 
not."  This  appears  to  have  been  interpreted  to  mean  every 
phase  or  detail  developed  on  the  trial.  If  so,  then,  when  any 
point  is  omitted  by  the  court,  as  by  oversight  or  mistake, 
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even  though  counsel  are  fully  aware  of  it,  they  may  remain 
silent,  and,  without  any  request  that  the  point  be  covered  by 
the  charge,  secure  a  reversal.  We  agree  with  the  supreme  court 
of  Indiana,  as  stated  in  Powers  v.  State,  87  Ind.  153,  that 
"such  a  practice  would  be  wrong  in  theory  and  mischievous 
in  results.'^  2  Thompson  Trials,  section  2340.  The  instruc- 
tion requested  was  erroneous.  Not  all  the  facts  as 
4  herein  stated,  but  only  those  essential  to  conviction, 

must  be  established  beyond  a  reasonable  doubt,  and  be 
incompatible  with  any  reasonable  hypothesis  of  innocence. 
Besides,  many  facts  may  be  fully  established  in  defendant's 
favor,  and  yet,  from  others,  defendant's  guilt  found.  State 
V.  CoheUj  108  Iowa  post, 

IV.  The  exceptions  to  the  rulings  on  the  admissibility 
of  evidence  are  trivial.  Whether  the  defendant  had  been  a 
suitor  of  the  daughter  of  a  witness'  brother,  or  whether  he 
did  as  a  witness  to  character  stated  he  heard  one  Register 
declare,  were  collateral  matters,  which  could  in  no  way  aid  in 
reaching  a  just  conclusion.  The  record  refutes  the  claim, 
made  in  argument,  that  the  defendant  was  not  accorded  a 
fair  and  impartial  trial. — Affirmed. 


State  of  Iowa  v.  George  Wrand  and  Thomas  Hawlev, 

Appellants. 

Barglarr:    indictment.    Though  an  indictment   for  burglary  must 
1    set  out  the  owner  of  the  building  entered,  a  mistake  in  the  Chris- 
tian name  of  such  owner,  and  owner  of  the  goods  intended  to  be 
stolen,  is  imuiHterial,  in  the  absence  of  predjudice  to  the  aroused. 

Escape.    An  attempt  of  accused,  under  indictment,  to  e^^cape,  is  a 

4  circumstance  proper  to  be  shown  and  considered  by  the  jury, 
though  it  tends  to  prove  a  distinct  offense. 

Finding  stolen  goods.    Property  stolen  at  the  same  time  and  place  is 

5  properly  received  in  evidence  against  one  accused  of  stealing 
other  property,  where  it  was  found  on  the  person  of  one  jointly 
indicted  with  accused;. they  being  seen  together  before  and  after 
the  burglary. 
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Minnies  on  Indictment:  sufficiency.  The  grand  jury's  minutes  of 
the  evidence  of  a  witness  before  the  committing  mngistrate 
stated  that,  on  or  about  xpril  i3th,  i' ,  marshal  of  R.,  apprehended 
defendants  with  four  others,  in  the  stoclt  yards  in  H.,  that  de- 

2  fendant  L.  was  first  arrested,  and  on  his  person  was  found  a 
piece  of  blacli^  veiling  and  a  portion  of  a  bolt  of  dress  goods, 
which  were  identified  by  AI.  as  part  of  the  stolen  property;  tliat 
defendants  il.  and  B  sold  vv.  a  coat  and  vest,  which  were  iden- 
tified as  part  of  the  stolen  property,  on  the  same  day.  H  Id^ 
that  under  Code,  section  5272,  requiring  a  'brief  minute  of  the 
substance  of  the  evidence"  to  accompany  the  indictment,  this 
was  sufficient,  in  connection  with  the  names  of  the  states*  wit- 
nesses indorsed  on  the  indictment,  to  apprise  accused  of  the  wit- 
nesses the  state  would  call,  and  the  matters  relating  to  which 
they  would  testify. 

Evidenck:    Minuteft  no  HmUtttion,    The  state  is  not  confined  to  the 

3  minutes  in  examining  the  witnesses. 

Appeal  from  Tama  District  Court. — Hon.  Obed  Caswell, 

Judge. 

rRiDAY,  April  7,  1899. 

The  defendants  appeal  from  judgment  convicting  them 
of  burglary,  and  sentencing  each  to  a  term  of  five  years  in 
the  penitentiary. — Affirmed. 

Tom,  H.  MUner  for  appellants. 

No  argument  for  the  state. 

Ladd^  J. — In  the  indictment,  ownership  of  the  building 
entered,  and  of  the  goods  intended  to  be  stolen,  is  laid  in 
James  A.  Morrow.  The  proof  showed  that  these  belonged 
to,  and  were  in  possession  of,  John  A.  Morrow.  Was  this 
a  fatal  variance  ?  As  it  was  not  necessary  to  allege  or  prove 
who  owned  the  goods.  State  v,  Jennings^  79  Iowa,  514,  a 
mistake  in  pointing  out  the  true  owner  thereof  will  be  dis- 
regarded (Code  section  5290)  ;  State  v.  Ean,  90  Iowa,  534; 
Staie  V.  Ormiston,  G6  Iowa,  143;  State  v.  Ansaleme,  15) 
Iowa,  44;  State  v.  Schilling,  14  Iowa,  455).     The  owner  of 

the  building  must  be  averred  in  an  indictment  for 
1  burglary.     State  v.  Morrisey,  22  Iowa,  158.     But 

this  court  has  uniformly  held,  under  section  5286 
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of  the  Code,  that,  in  the  absence  of  any  prejudice,  an  erro- 
neous allegation  of  the  name  of  the  party  injured  is  imma- 
terial. The  following  cases  are  precisely  in  point  State 
V.  CarVj  43  Iowa,  420;  State  v.  Crawford,  66  Iowa,  318; 
State  V.  Porter,  97  Iowa,  450.  The  store  of  John  A.  Mor- 
row, at  Garwin,  was  broken  and  entered  at  the  time  alleged, 
and  some  of  the  goods  then  taken  therefrom  were  found  in  the 
possession  of  the  defendants.  With  several  others,  they  were 
in  town  the  day  before — pedestrians  wandering  about  with- 
out visible  calling.  No  prejudice  whatever  resulted  from 
the  mistake  in  the  Christian  name  of  the  owner. 

II.  The  grand  jury  based  the  indictment  entirely  on 
minutes  returned  by  the  committing  magistrate,  and,  as 
required  by  section  5272  of  the  Code,  "a  brief  minute  of  the 
substance  of  the  evidence"  was  written  by  its  clerk,  and 
returned  with  it.  This,  in  narrative  form,  concisely  stated 
the  facts.  Objection  was  made  to  each  witness  on  the  groimd 
that  minutes  of  his  testimony  were  not  attached  to  the 
indictment*  As  an  illustration,  we  set  out  that  portion  con- 
ceming  Powderly  and  Watson:  "That  on  or  about  the  13th 
day  of  April,  C.  C.  Powderly,  marshal  of  Reinbeck, 
2  Iowa,  apprehended  the  defendants,  together  with  four 

other  men,  in  the  stock  yards  at  Reinbeck.  The  defend- 
ant Lorraine  was  the  first  one  arrested,  and  upon  his  person 
was  found  a  piece  of  black  veiling  and  a  portion  of  a  bolt  of 
dress  goods,  which  were  identified  by  Mr.  Morrow  as  part 
of  the  stolen  property,  and  were  introduced  in  evidence,  and 
marked  Exhibits  A  and  B.  On  or  about  the  same  day  the 
defendants  Wrand  and  Howley  sold  to  George  E.  Watson, 
of  Reinbeck,  Iowa,  a  coat  and  vest,  which  were  identified  as 
being  a  portion  of  the  stolen  property,  and  were  introduced 
in  evidence,  and  marked  Exhibit  C'  Very  evidently,  these 
facts  were  extracted  from  the  minutes  of  the  justice,  and 
were  testified  to  by  these  witnesses.  Not  the  substance  of  the 
evidence,  but  a  brief  minute  thereof,  is  required;  and  we 
think  that  the  defendants  were  not  only  advised  by  this  min- 
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ute,  in  connection  with  the  names  indorsed  on  the  indictment, 
of  the  names  of  the  witnesses  the  state  would  call,  but  of  the 
matters  relating  to  which  they  would  speak.  The  .mere 
brevity  of  the  evidence  furnishes  no  reason  for  its  exclusion. 
State  V.  Vcm  Vleet,  23  Iowa,  27 ;  State  v.  Bowers,  17  Iowa, 
48.     Nor  was  the  state  confined  to  such  minutes  in 

3  examining  the  witnesses.    State  v.  McCoy j  20  Iowa, 
262 ;  State  v.  Ostrander,  18  Iowa,  435. 

III.  The  sheriff  detected  the  defendants,  while  in  jail, 
attempting  to  escape  by  sawing  the  iron  bars  of  their  cell. 
They  insist  the  evidence  of  this  was  inadmissible,  because 

toi'ding  to  prove  a  distinct  offense.     True,  the  com- 

4  mission  of  another  crime  may  not  be  proven  for  the 
sole  purpose  of  showing  that  the  defendant  would  be 

the  more  likely  to  have  committed  that  charged.  State  v. 
Rainsharger,  71  Iowa,  746.  See  Staie  t\  Brady,  100  Iowa, 
191.  But  if  the  evidence  is  material  and  relevant  to  the 
issue,  the  mere  fact  that  it  tends  to  establish  guilt  of  a  crime 
other  than  the  one  alleged  furnishes  no  ground  for  its  rejec- 
tion. People  V.  Place,  157  K  Y.  App.  584  (52  N.  E.  Eep. 
576).  That  an  attempt  to  escape  is  a  circumstance  proper  to 
be  shown  and  considered  by  the  jury,  is  put  beyond  contro- 
versy by  the  authorities.  State  v,  James,  45  Iowa,  412; 
State  V.  Arthur,  23  Iowa,  430 ;  State  v.  Ruby,  61  Iowa,  86 ; 
State  V.  Stevens,  67  Iowa,  558. 

IV.  The  black  veiling  and  a  piece  of  dry  goods  found 
on  Lorraine,  jointly  indicted  with  defendants,  were  properly 
received  in  evidenca     These  were  identified  as  taken  from 

the  store  at  the  same  time  as  the  coat  and  vest  defend- 

5  ants  had  sold.     All  were  seen  together  before  and 
after  the  burglar^.— Affirmed. 
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James   A.    Vookhees,    Conteetant,    Appellant,    v    TTtram 

Arnold,  Incumbent. 

Aastrallan  Ballot:  identification  marks.  Under  code,  sections 
1119,1120.  providing  that  election  ballots  must  be  marked  with 
a  cross  in  the  circle  at  the  head  of  a  ticket,  or  in  squares  oppo- 
site the  names  of  the  candidates,  and  that  ballots  marked  in  any 
other  way,  **so  that  such  mark  may  be  used  for  the  purpose  of 

1  identifying  such  ballot,"  shall  be  rejected— where  the  unauthorized 
mark  is  not  of  a  character  to  be  read  ly  used  for  such  purpose, 
or  is  made  accidentally  or  through  inexperience  in  the  use  of  a 
pencil,  the  ballot  must  be  counted,  but  where  the  mark  may  be 
so  used  and  is  made  deliberately,  the  ballot  must  be  rejected. 

Samb.    Where  the  voter  writes  the  name  of  person  below  the  printed 

5  ticket  on  the  margin  of  the  ballot,  the  ballot  must  be  rejected. 

Same  Where  the  printed  ticket  has  a  blank  in  which  to  write  the 
name  of  a  candidate,  and  the  voter  places  a  cross  in  the  square 

6  opposite  such  blank,  but  writes  no  name  therein,  the  ballot  must 
be  rejected. 

Same.  Where  a  part  of  the  ticket  of  one  party  is  printed  at  the  bot- 
tom of  the  ballot  with  blanks  in  which  to  write  the  names  of 
candidates,  and  the  voter  marks  his  ballot  in  the  squares  only, 

1 1  placing  a  cross  therein  opposite  the  candidates  of  that  party,  ex- 
cept in  one  instance,  and  writes  the  name  of  a  candidate  in  one 
of  the  b'anks,  but  does  not  place  a  cross  in  the  opposite  square, 
the  ballot  must  be  rejected. 

Same.    Where  the  voter  writes  the  name  of  a  constable  below  and 

12  on  the  margin  of  a  ticket,  'without  making  a  cross,  the  ballot 
should  be  rejected. 

Same.    The  law  does  not  recognize  the  writing  of  a  name  on  the 
1)    ballot  except.by  inserting  it  in  the  ballot  in  the  proper  place. 

Same.  There  are  cases  where  the  cross  has  many  additional  marks, 
made  in  an  efiFort  to  mark  properly,  where,  yet,  every  additional 

2  mark  makes  a  wider  departure  from  a  correct  cross  and,  in  some, 
there  is  more  than  a  cross.    Yet,  these  should  not  be  rejected  un- 

8  less  the  departure  was  deliberate  and  may  be  used  to  identify.  In 
fact  the  departure  may  be  so  complicated  that  it  may  be  held,  as 
matter  of  law,  not  to  constitute  an  identification  mark,  for  the 
reason  that  the  maker  could  not  well  describe  it  to  another. 
Jury  QUESTION.  A  doubtful  question  as  to  whether  unauthorized 
i  marks  were  made  with  deliberate  intent,  and  can  be  used  to  idei|- 
tif y  the  ballot,  is  one  of  fact  for  the  t^iOFr 
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Same.  Where  a  TOter  marks  his  ballot  in  the  squares,  in  several  of 
which  it  is  doubtful  whether  the  lines  really  form  a  cross,  and  in 

10  one  of  which  the  lines  just  meet,  so  that  no  cross  is  formed,  the 
question  whether  the  departure  from  the  prescribed  markings  was 
deliberate,  or  merely  accidental  or  careless,  is  one  of  fact  for  the 
trior. 

Same.  Where  a  voter  marks  a  ballot  in  the  squares  opposite  the 
names  of  the  candidates  of  one  party,  except  in  three  instances, 
and  opposite  the  name  of  the  other  party  for  one  of  the  same 

8  offices  is  a  dirty  spot,  as  if  rubbed  with  the  finger,  covering  and 
extending  below  the  square,  but  without  the  slightest  indication 

9  of  the  making  of  a  cross  in  the  square,  the  finding  of  the  court 
on  the  doubtful  question  of  the  voter's  intent  and  the  effect  of 
such  marking  must  prevail. 

Same.  Where  a  voter  places  a  cross  in  the  circle  at  the  head  of  the 
ticket  of  one  party,  draws  a  line  from  the  top  of  the  perpendicu- 
lar line  of  the  cross  downwards  to  the  horizontal  at  an  angle  of 
about  thirty  degrees,  places  a  cross  in  the  circle  opposite  the 
ticket  of  another  party,  and  then  attempts  to  rub  it  out,  and 
leaves  a  dirty  spot  much  larger  than  the  circle  and  faint  tracings 
of  the  cross  in  the  circle,  the  rejection  of  the  ballot  will  not  be 
interfered  with. 

Appeal:  review  fok  appellek.  One  who  wins  below  may  show 
without  appealing  or  assigning  error,  that,  upon  the  face  of  the 

15  record,  the  court  below  erroneously  rued  against  him  and  that 
if  the  right  ruling  had  been  made  the  error  against  appellant 
would  be  harmless. 

Trial  de  novo.   The  question  whether  a  mark  on  a  ballot  was  delib- 
14    erate  and  usable  to  identify,  is  not  tiled  de  novo  on  appeal. 

Appeal  from  Jones  District  Court. — ^Hon.  H.  M.  Remley, 

Judga 

Friday,  April  7, 1899.. 

» 

At  the  general  election  in  1897,  contestant  was  the  Dem- 
ocratic, and  incumbent  the  Republican,  candidate  for  the 
office  of  sheriff  of  Jones  county.  The  board  of  county  can- 
vassers, on  the  face  of  the  returns,  declared  the  incumbent, 
Arnold,  elected,  the  returns  showing  a  majority  in  his  favor 
of  seven.  Voorhees  qontested  the  election,  and  the  court  of 
contest  found  Arnold  elected  by  a  majority  of  three.  On 
appeal  to  the  district  court,  the  case  was  tried  without  a 
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jury,  and  again  decided  in  favor  of  Arnold  by  a  majority  of 
four;  and  from  a  judgment  in  his  favor  Voorhees  appealed. 
Arnold  also  appealing  from  certain  rulings  against  him. — 
Affirmed. 

C,  J.  Cash,  B,  H,  Miller,  Oeo.  H.  Bennett  and  Jamison 
&  Smyth  for  contestant. 

Ellison,  Ercanbrack  &  Lawrence  and  B.  E,  Rhinehart 
for  incumbent 

Granger,  J. — I.  The  legal  propositions  are  exclu- 
sively as  to  the  validity  of  ballots  counted  or  rejected.  The 
alleged  defects  are  as  to  markings,  and  we  have  certified  to 
us  upwards  of  two  hundred  and  forty  ballots,  because  of  the 
inaccuracy  of  those  presented  in  the  abstracts.  As  it  is  a 
law  action,  the  case  comes  to  us  on  assignment  of  errors,  and 
counsel  in  its  preparation,  as  well  as  this  court  in 
its  consideration,  have  experienced  a  difficulty  in  the 
adoption  of  a  system  by  which  the  multitude  of  ques- 
tions may  be  considered  without  the  labor  of  doing  so  in 
detail.  For  this  purpose  counsel  have  resorted  to  a  system  of 
classification  by  which  ballots  somewhat,  or  quite,  similar  as 
to  the  markings  have  been  classed  together,  thus  bringing 
together  for  consideration  numerous  assignments.  As  would 
be  expected,  counsel  have  not  been  able  to  agree  in  the  partic- 
ulars of  classification,  nor  have  we  been  able  to  use  any  sys- 
tem suggested  by  counsel  or  devised  by  us.  The  rulings  of 
the  district  court  were  as  to  particular  ballots,  and  we  have 
found  it  necessary,  in  our  examination  of  the  case,  to  look 
to  each  ballot,  and  determine  the  question  involved  in  its 
acceptance  or  rejection,  independently  of  every  other  ballot. 
That  we  cannot,  in  an  opinion,  express  conclusions  on  all 
these  questions  is  apparent,  nor  is  it  necessary.  We  think  it  is 
proper,  at  the  outset,  to  settle  some  general  rules  of  law,  as 
to  ballot  markings,  that  will,  of  themselves,  be  decisive  of 
many  of  the  questions  presented ;  for  many  of  them  present 
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no  disputed  questions  of  facts  for  ascertainment,   while 
others  do  present  such  questions. 

Most  of  the  questions  go  to  the  validity  of  the  ballot 
as  a  whole,  rather  than  as  to  its  validity  as  a  vote  for  the 
oflSce  of  sheriff;  that  is,  the  questions  are,  mainly,  if  the 
ballot  is  not  so  marked  that  the  mark  may  be  used  for  the 
purpose  of  identifying  the  ballot,  so  that,  under  the  law,  it 
must  be  rejected.    Ballots  must  be  marked  by  a  cross  placed 

in  the  circle  at  the  head  of  a  ticket,  or  in  squares 
1  opposite  the  names  of  candidates,  and  in  no  other  way. 

Code,  section  1119,  1120.  In  the  latter  section  it  is 
provided:  "Any  ballot  marked  by  the  voter  in  any  other 
manner  than  as  authorized  in  this  chapter,  and  so  that  such 
mark  may  be  used  for  the  purpose  of  identifying  of  such 
ballot,  shall  be  rejected."  The  purpose  of  this  provision  is 
to  preserve  secrecy  of  the  ballot.  Since  the  case  of  Whittam 
V.  Zahorik,  91  Iowa,  23,  was  determined,  the  law  has  been 
somewhat  changed,  but,  as  to  identifying  marks,  it  is  now 
substantially  as  we  construed  it  to  be  then.  We  there  held, 
because  of  a  criminal  provision  against  identifying  marks, 
that  the  law,  by  implication,  prohibited  any  person,  including 
the  voter,  from  so  marking  a  ballot,  and  that  such  ballots 
could  not  be  counted.  The  present  law,  in  terms,  requires 
that  ballots  marked  so  that  the  marks  may  be  used  for 
the  purpose  of  identification  shall  be  rejected.  In  that  case, 
after  a  specification  of  particular  marks  fatal  to  a  ballot 
because  they  could  readily  be  used  as  identifying  markd, 
we  used  this  language:  "It  is  not  practicable  to  adopt 
a  rule  in  regard  to  identifying  marks  which  would  be 
applicable  to  all  cases.  It  will  not  do  to  say  that  all 
ballots  which  bear  marks  not  authorized  by  law  should  be 
rejected.  All  voters  are  not  alike  skillful  in  marking.  Some 
are  not  accustomed  to  using  a  pen  or  pencil,  and  may  place 
some  slight  mark  on  the  ballot  inadvertently,  or  a  cross 
first  made  mav  be  clumsilv  retraced.  It  is  evident  that  in 
such  cases,  and  in  others  where  the  unauthorized  mark  is 
jjot  of  a  character  to  be  used  readilv  for  the  purpose  of  identi- 
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fication,  the  ballot  should  be  counted ;  but  where  the  unauthor- 
ized marks  are  made  deliberately,  and  may  be  used  as  means 
of  identifying  the  ballot,  it  should  be  rejected."  The  lan- 
guage quoted  is  equally  applicable  to  the  present  law,  and 
the  inference  is  clear  that,  in  some  cases,  identifying  marks 
are  so  apparent,  or  conclusively  identifying,  that  the 
court  may  say,  as  a  matter  of  law,  that  they  may  be 
used  for  that  purpose,  and  hence  the  ballot  should  be 
rejected.  The  unauthorized  marks,  to  be  identifying,  must 
be  deliberately  made,  as  we  said  in  the  Whittam  Case,  and 
not  be  merely  accidental,  or  the  result  of  inexperience  in  the 
use  of  pen  or  pencil,  or  a  mere  effort  to  correct  what  may  be 
thought  to  be  an  improper  marking.  If  a  cross  is  placed  out- 
side the  circle  or  square,  instead  of  being  placed  substantially 
in  it^  as  the  law  requires,  or  if  the  word  "Yes"  is  written  in 
the  circle,  instead  of  placing  a  cross  there,  it  may  be  said,  as 
a  matter  of  law,  to  be  deliberately  done,  and  that  it  might  be 
used  for  identification,  and  defeat  the  ballot.  These  are 
but  two  of  many  instances  that  could  be  mentioned.  In  this 
case,  the  markings  in  the  circle,  at  the  head  of  the  ticket,  are 
of  great  variety;  some  of  them  bearing  evidence  of  being 
a  deliberate  departure  from  the  requirements  of  making  a 
cross,  which  must  be  two  lines  crossing  each  other.  In  nearly 
every  instance  there  is  a  cross,  and  then  added  marks, 

2  and  in  some  cases  there  are  so  many  as  to  present  a 
practically  indescribable  figure  or  character.    In  some 

of  these  extreme  cases  it  is  manifest  that  all  was  done  in  an 
effort  to  properly  mark  the  ballot,  even  though  every  added 
mark  was  farther  from  the  correct  one.  In  some  of  these 
there  is  more  than  a  cross  in  the  circle,  but  for  this  reason  the 
ballot  is  not  to  be  rejected,  unless  the  departure  is  deliberate 
and  may  be  used  to  identify  the  ballot.  On  some  of  the  bal- 
lots, in  this  case,  where  there  is  a  wide  departure  from 

3  the  legal  requirements,  we  may  safely  say  the  unnec- 
essary marks  could  not  be  used  for  identification, 

because  the  maker  could  never  describe  them  to  another  so 
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far  as  to  permit  of  their  use  for  that  purpose.    In  other  eases 
it  is  doubtful  whether  they  could  be  so  used  or  not. 

4  In  such  cases  the  question  is  one  of  fact  for  the  jury, 
because  there  might  reasonably  exist  differences  of 

opinion  as  to  the  fact.  In  such  cases  the  ballot  should  be 
put  in  evidence,  and  the  jury  permitted,  under  instructions, 
to  determine  whether  there  has  been  a  deliberate  departure 
in  the  marking,  and  in  a  way  that  it  might  be  used  to  identify 
the  ballot  Many  of  the  markings  in  this  case  are  such  that 
the  findings  of  the  district  court  conclude  us,  because  they 
were  purely  questions  of  fact.  There  was  no  jury  in  the 
case,  and  the  record  shows  that  the  rulings  were  upon  the 
offers  of  the  ballots  as  evidence ;  but  it  appears  that  the  court, 
in  making  its  rulings,  determined  the  question  of  fact,  and 
admitted  or  excluded  the  ballots,  as  it  found  the  fact  whether 
they  should  or  should  not  be  counted.  , 

II.  It  will  be  well  to  notice  some  particular  markings 
and  defects  that  appear.     In  one  ballot  the  voter  wrote  the 

name  of  a  person  for  supervisor  below  the  printed 

5  ticket,  on  the  margin  of  the  ballot.    That  it  was  delib- 
erately done,  and  that  it  could  be  used  to  identify  the 

ballot,  there  could  be  no  doubt.  The  court  properly  rejected  it. 

III.  On  some  of  the  ballots  the  county  ticket  was 
printed  in  blank ;  that  is,  the  names  of  the  candidates  were  not 
printed  in,  but  the  official  names  appeared,  as  "For  Auditor," 
"For  Treasurer,"  etc.,  with  a  blank  space  for  writing  in  the 
names  of  the  persons  voted  for.  In  some  cases  the  voter 
would  put  a  cross  in  the  square,  but  write  in  no  name,  and 

hence  the  cross  in  the  square  was  without  apparent 

6  purpose,  and  could  have  no  use  except  to  identify  the 
ballot.    Such  ballots  were  excluded,  and  properly  so. 

IV.  What  are  known  as  Exhibits  8  and  12,  being  oppo- 
sition votes  for  the  office  of  sheriff,  are  in  question ;  No.  12 
having  been  counted  and  No.  8  rejected.    No.  8  has  a  cro.is 

in  the  circle  at  the  head  of  the  Democratic  ticket. 

7  The  cross  is  sufficiently  accurate.    The  voter  has  also 
drawn  a  line  from  the  top  of  the  perpendicular  line 
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of  the  crossf  downward  to  the  horizontal  line,  at  an  angle  of 
about  30  degrees.  It  also  appears  that  the  voter  placed  a 
cross  in  the  circle  opposite  the  People's  ticket,  and  then  with 
thumb  or  finger,  attempted  to  rub  it  out,  leaving  a  dirty  spot 
much  larger  than  the  circle,  and  faint  tracings  of  the  cross 
in  the  circle  remain.     On  ballot  No.  12  it  appears  that  the 

voter  expressed  his  choice  of  candidates  by  marking 
8  in  the  squares,  and  the  votes  were  for  the  Republican 

candidates  except  three,  where  the  marks  were  in  the 
squares  opposite  the  names  on  the  Democratic  ticket,  one  of 
those  being  Sheean  for  representative.  Carpenter  was  the 
Republican  candidate,  and  opposite  his  name,  and  covering 
the  square,  and  extending  below  it,  is  a  dirty  spot,  as  if  made 
by  rubbing  with  the  thumb  or  finger,  but  it  is  much  less  pro- 
nounced than  the  spot  on  No.  8,  and  there  is  not  the  slightest 
indication  of  a  cross  having  been  made  in  the  square.  In 
fact,  it  may  be  doubted  how  the  spot  came  there.     On  No. 

8  there  is  no  doubt,  and  it  is  admitted,  that  it  was  made  in 
an  attempt  to  rub  out  the  cross  in  the  circle.  The  facts,  as 
we  state  them,  differ  somewhat  from  the  facts  as  stated  by 

contestant,  his  reference  being  to  the  abstract,  and 

9  ours  to  the  original  ballots.     We  do  not  think  there 
was  error  in  either  respect.     Where  the  questian  of 

fact  is  in  doubt^  we  should  not  disturb  the  finding  of  the  court 
below. 

V.     A  voter  indicated  his  choice  by  marking  in  the 

squares.    Several  of  his  markings  do  no  more  than  have  one 

line  barely  cross  the  other,  so  as  to  leave  it  somewhat  in 

doubt  if  it  really  is  a  cross.    In  one  of  the  squares  the  lines 

just  meet ;  that  is,  one  line  just  reaches  the  other,  so 

10  that  it  is  not  a  cross.     Not  being  a  cross,  it  is  an 
unauthorized  mark,  and  does  not  indicate  a  choice  or 

vote  for  the  particular  candidate.  It  was  for  neither  of  the 
candidates  who  are  parties  here,  and  the  question  is,  should 
the  ballot  have  been  excluded  ?  Looking  to  the  markings  on 
the  ballot,  one  is  led  to  think  there  was  no  deliberate  depar- 
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ture  from  the  prescribed  markings,  but  a  mere  accidental  or 
careless  departure.  However,  the  doubts  leave  the  question 
as  one  of  fact  for  the  trial  court.  This  ballot  is  but  one  of  a 
number  of  which  similar  complaint  is  made. 

VI.  On  one  of  the  ballots  the  Democratic  ticket  was 
printed  with  the  township  ticket  at  the  bottom  in  blank ;  that 
is,  the  oflSce  to  be  filled  was  designated  as  "For  Constable," 
"For  Trustee,''  etc.  The  voter  expressed  his  choice  of  candi- 
dates by  marking  in  the  squares  only.  He  gave  his  votes  for 
Democratic  candidates,  except  that  he  voted  for  incumbent 
for  sheriff.    In  the  blank  space  for  trustee  he  wrote  a  name, 

and,  by  the  express  provisions  of  the  law,  to  vote  for 

11  the  person  whose  name  he  wrote,  he  must  place  a 
cross  in  the  square  opposite  the  name.     Code,  section 

X119.  This  he  did  not  do,  and  hence  the  writing  of  the  name 
was  a  deliberate  act,  and  could  surely  be  used  for  identifica- 
tion. The  ballot  was  coxmted,  when  it  should  have  been 
rejected.  Another  ballot  for  contestant  was  excluded  where 
the  voter  wrote  below  the  Republican  ticket,  on  the 

12  margin  of  the  ballot,  a  name  for  constable.     There 
was  no  cross  to  indicate  a  vote  for  the  person,  and  the 

choice  had  been  expressed  as  to  the  others  by  marking  the 
squares.  The  difference  in  the  two  cases  is  that  in  one  case 
the  name  was  written  in  the  printed  ticket,  but  not  voted, 
while  in  the  other  it  was  written  below  the  printed  ticket,  and 
not  voted.  The  ballot  was  properly  rejected.  It  is  proper  to 
state  here  that  the  law  does  not  recognize  the  writing 

13  of  a  name  on  a  ballot  except  by  inserting  it  in  the 
ballot  in  the  proper  place.    Code,  section  1119. 

VII.  These  considerations  are  suflScient  to  enable  us 
to  reach  a  conclusion  as  to  the  case.  In  doing  so,  we  have  felt 
obliged  to  take  each  ballot,  coming  within  the  range  of  the 
errors  assigned,  and,  guided  by  the  rules  we  have  suggested, 
so  far  as  applicable,  we  have  determined  each  particular 
question.  Errors  have  appeared  as  to  both  parties,  and  the 
\Utimate  question  is  whether  or  not,  on  the  whole  case,  th^ 
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judgment  should  be  reversed  because  of  prejudicial  error. 
Of  course,  errors  as  to  the  admission  of  ballots  in  evidence 
that  would  not  affect  the  result  would  not  be  prejudicial. 
This  has  led  us,  after  reaching  a  conclusion  on  each  assign- 
ment of  error,  to  determine  how  the  case  or  result  is  affected, 
in  view  of  all  the  rulings.  Our  conclusion  does  not  change 
the  result,  but  would  slightly  increase  the  majority  for  the 
incumbent  over  that  found  by  the  district  court  In  any 
event,  the  result  is  closa  Were  we  to  determine  questions 
of  fact  in  cases  where  it  is  doubtful  whether  the 

14  unauthorized  markings  were  deliberate,  and  might  be 
used  to  identify  the  ballot,  which  we  hold  is  the  pro- 
vince of  the  district  court,  the  result  might  and  might  not  be 
different  The  case  has  been  argued  somewhat  as  if  that  was 
our  province. 

VIII.  There  is  a  motion  by  appellant  to  dismiss  the 
appeal  by  incumbent  on  the  ground  that  it  is  an  action  at 
law,  and  no  appeal  is  permissible,  except  from  a  final  judg- 
ment or  order,  and  no  judgment  has  been  rendered  against 
incumbent  Other  grounds  of  the  motion  present  the  same 
l^al  proposition.     The  question  presented  is  this: 

15  Where  a  judgment  is  entered  for  one  party,  and  the 
other  party  appeals,  may  the  party  in  whose  favor  the 

judgment  is, — if  there  are  ruling  against  him  on  a  trial 
which,  if  erroneous,  would  show  erroneous  rulings  in  his 
favor  to  be  without  prejudice,  and  thus  preserve  his  judg- 
ment,— ^by  a  cross  appeal  or  otherwise,  present  and  have  such 
questions  considered  ?  We  think  it  not  necessary  to  consider 
the  question  of  his  right  to  appeal.  In  Barik  v.  Wright,  84 
Iowa,  728,  where  the  party  in  whose  favor  the  judgment  was 
did  not  appeal,  and  presented  no  assignment  of  error,  but, 
on  appeal  by  the  other  party,  urged  that  the  district  court 
erred  by  its  ruling  in  favor  of  the  appellant,  because  of  which 
appellant  was  not  prejudiced  by  the  errors  for  which  we 
reversed  the  case,  we  at  first  said  the  point  could  not  be  con- 
sidered, because  the  party  urging  the  error  had  not  appealed. 
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On  an  application  for  a  rehearing,  we  changed  the  holding, 
and  held  that,  without  an  appeal  or  an  assignment  of  error, 
appellee  might  protect  a  judgment  in  its  favor,  if  entitled 
thereto  on  the  face  of  the  record,  by  showing  from  the  record 
that  the  errors  of  which  appellant  complained  were  without 
prejudice.  The  incumbent  is  strictly  within  that  rule  in  this 
case,  and  was  entitled  to  have  the  questions  urged  by  him 
considered,  regardless  of  the  appeal.     The  judgment  will 

stand  AFFIRMED. 


R.  M.  Wells  v.  W.  W.  Ordway,  Appellant. 

I0r~86 
119    135 

ii»  590         Foreclosnre:    subsequent  mortgagee:    ExUngufshment.    A  subse- 
1^  ^  quent  inortgapree  purchased  the  first  mortprage,  which  he  fore- 
jQg — ^  closed,  and  bought  the  property  for  the  amount  of  the  decree, 
112^  gpg  etc,  without  making  any  reference  to  subsequent  mortgages  held 
.  108    86  by  him,  in  foreclosing  or  selling.    He  made  no  attempt  to  redeem 
J              from  himself  and  accepted  redemption  money  on  the  first  mort- 
gage sale.      Held^  that  the  lien  of  such  mortgages  was  thereby 
extinguished,  and  that  a  purchaser  of  the  mortgagor's  equity  of  re- 
demption was  entitled  to  their  release  on  payment  of  the  amount 
due  upon  the  foreclosure  decree. 

Appeal    from    Monona    District    Court, — Hon.    William 

Hutchinson,  Judge. 

Friday,  April  7,  1899. 

Suit  in  equity  to  quiet  title  and  to  have  certain  mort- 
gages held  by  defendant  canceled  and  released.  Decree  for 
plaintiff,  and  defendant  appeals. — Affirmed, 

MacKenzie,  Dewey  &  Jackson  for  appellant. 

Chrisman  &  Chiisman  for  appellee. 

Deemer,  J. — The  facts  which  are  not  in  dispute  are  as 
follows:  October  1,  1887,  one  Isom  was  the  owner  of  one 
hundred  and  twenty  acres  of  land  lying  in  Monona  county. 
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On  that  day  he  executed  a-  mortgage  on  the  premises  to 
one  Edward  S.  Hall  to  secure  a  note  for  the  sum  of  six  hun- 
dred and  fifty  dollars.  Thereafter  Isom  sold  the  land  to  one 
Tipton,  and  Tipton,  on  the  9th  day  of  January,  executed  a 
mortgage  upon  the  same  to  the  defendant,  Ordway,  to  secure  a 
note  for  the  sum  of  four  hundred  and  sixty  dollars.  After- 
wards, and  on  the  16th  day  of  April,  1894,  Tipton  executed  a 
second  mortgage  upon  the  premises  to  Ordway  to  secure  a  note 
for  the  sum  of  six  hundred  and  twenty-five  dollars.  These 
last  two  mortgages  were  duly  filed  for  record  within  a  few 
days  after  their  execution.  Some  time  prior  to  October, 
1895,  Hall  sold  and  transferred  his  note  and  mortgfige  to 
Ordway,  and  Ordway  brought  suit  upon  the  note  and  to  fore- 
close the  Hall  mortgage  at  the  October,  1895,  term  of  the 
district  court  of  Monona  county.  No  mention  was  made  in 
his  petition  of  the  two  other  notes  and  mortgages  held  by  him 
upon  the  land.  He  obtained  a  decree  in  his  foreclosure  suit 
on  the  27th  day  of  December,  1895,  and  the  premises  were 
sold  to  Ordway  under  the  decree  for  the  amount  of  the  judg 
ment,  interest  and  costs.  On  December  21,  189G,  Tiptop 
sold  the  premises  to  the  plaintiff.  Wells,  for  the  sum  of  twen- 
ty-five hundred  dollars,  and  executed  to  Wells  a  warranty 
deed  with  covenants  against  all  incumbrances  save  the  judg- 
ment and  decree  rendered  in  the  foreclosure  proceedings.  On 
the  24th  day  of  December,  1896,  Wells  redeemed  the  lands 
from  the  foreclosure  sale  by  paying  the  clerk  of  the  district 
court  of  Monona  county  the  exact  amount  of  the  judgment 
in  the  foreclosure  case,  interest  and  costs,  and  taking  the 
clerk's  certificate  therefor.  Defendant^  Ordway,  accepted 
the  redemption  money  from  the  clerk,  and  plaintiff  is  now  in 
possession  of  the  land.  After  the  redemption,  plaintiff  ten- 
dered to  defendant  the  sum  of  one  dollar  and  twenty-five 
cents,  and  demanded  a  quitclaim  deed  for  the  premises  and 
a  release  of  the  two  mortgages  executed  to  him  by  Tipton. 
Defendant  refused  to  comply  with  the  request,  and  this  suit 
followed. 
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Defendant  contends  that  the  two  mortgages  executed  to 
him  by  Tipton  are  liens  upon  the  land,  and  the  plaintiff  is 
not  entitled  to  a  release  of  the  same;  while,  on  the  other  hand, 
plaintiff  insists  that  as  defendant  was  the  owner  of  all  the 
mortgages  when  he  commenced  his  foreclosure  proceedings, 
and  as  he  did  not  include  them  in  his  foreclosure  proceedings, 
and  did  not^  as  a  junior  creditor,  redeem  from  the  foreclosure 
sale,  his  two  mortgages  executed  by  Tipton  are  released  and 
satisfied  by  operation  of  law.  Now,  while  it  is  no  doubt  true 
that  foreclosure  of  a  mortgage  may  be  had  for  installments 
due,  and  the  cause  continued,  on  plaintiff's  application,  for 
the  maturity  of  subsequent  installments  (see  McDowell  v. 
Lloyd,  22  Iowa,  448;  Burroughs  v.  Ellis,  76  Iowa,  649),  yet 
that  course  was  not  adopted  in  this  case.  The  court  was 
neither  asked  to  retain  jurisdiction  of  the  case  in  order  that 
the  subsequent  mortgage  might  be  foreclosed,  nor  was  any 
mention  made  of  them,  either  in  the  petition  or  in  the  decree 
granted  by  the  court  The  suit  was  simply  to  foreclose  the 
Hall  mortgage,  and  the  decree  ordered  the  sale  of  the  prem- 
ises to  satisfy  the  same.  After  the  sale,  Ordway  did  nothing 
to  protect  the  liens  held  by  him  under  the  Tipton  mortgages. 
On  the  contrary,  he  accepted  the  redemption  money  without 
protest,  evidently  in  the  belief  that  the  Tipton  mortgages 
were  still  liens  upon  the  land.  In  the  case  of  Bank  v.  Per- 
cival,  61  Iowa,  183,  and  Stephens  v.  Mitchell,  103  Iowa,  65, 
we  held  that  a  creditor  may  redeem  from  himself.  We  are 
not  to  be  understood  as  holding,  however,  that  Ordway  had 
such  a  right  in  this  case.  Attention  is  called  to  the  matter 
simply  to  show  that  he  did  not  attempt  its  exercise.  What, 
then,  are  Ordway's  rights  in  the  premises?  We  have  fre- 
quently held  that,  unless  the  court  retains  jurisdiction  of  the 
case  to  provide  for  future  installments,  a  sale  of  the  mort- 
gaged premises  under  foreclosure  passes  to  the  purchaser  all 
the  title  and  interest  of  the  mortgagor  and  mortgagee  in  and 
to  the  premises,  and  that  the  purchaser  takes  free  from  the 
lien    of    tht    impaid    installments.      Escher    v,    Simmons, 
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54  Iowa,  269;  Poweshiek  County  v.  Dennison,  36  Iowa, 
244;  Harms  v.  Palmer,  61  Iowa,  483;  Hardin  v. 
White,  63  Iowa,  633.  So  where  a  mortgage  is  fore- 
closed for  one  installment  of  the  debt,  and  during  the 
period  of  redemption  the  mortgagor  conveyed  the  property  to 
a  third  person,  agreeing  to  redeem,  and  afterwards  did 
redeem,  it  was  held  that  such  third  person  took  the  property 
free  from  the  lien  of  the  mortgage  as  to  the  balance.  Mickle- 
wait  V.  Raines,  58  Iowa,  605.  See,  also,  Escher  v.  Sim- 
mons, 54  Iowa,  296;  Todd  v.  Davey,  60  Iowa,  532;  and 
Blake  v.  BTuck,  55  Iowa,  252.  But  it  is  contended  that  these 
rules  do  not  apply  to  a  case  where  the  mortgagee  holds  sep- 
arate notes  and  mortgages.  We  do  not  see  that  this  fact  in 
any  manner  affects  the  principle  to  be  applied.  If  the  two 
Tipton  mortgages  had. been  held  by  a  stranger  to  the  Hall 
mortgage,  and  this  stranger  had  been  made  a  party  to  the 
proceedings,  there  is  no  doubt  that  such  stranger's  right  would 
be  lost  after  his  statutory  right  of  redemption  expired.  On 
what  theory,  may  we  ask,  does  Ordway  have  any  greater 
rights  than  such  stranger  ?  He  was  a  party  to  the  suit.  He 
owned  the  Tipton  notes  and  mortgages  at  the  time  the  action 
was  commenced,  and  held  them  at  the  time  plaintiff  made  a 
redemption,  yet  he  did  nothing  to  protect  them,  and  seemed 
content  to  accept  the  money  paid  by  way  of  redemption.  In 
order  to  protect  himself,  Ordway  should  have  asked  the  fore- 
closure of  all  his  mortgages,  or,  if  he  did  not  see  fit  to  take 
this  course,  he  should  have  bid  all  that  he  thought  the  land 
was  worth,  and  applied  the  excess  over  and  above  the  amount 
of  the  judgment  on  the  Hall  notes  to  the  satisfaction  of  his 
other  notes.  He  may,  perhaps,  have  had  the  right  to  redeem 
from  himself ;  but  in  no  event  should  he  be  allowed  to  spec- 
ulate upon  his  debtor's  necessities.  Harms  v.  Palmer,  supra; 
Escher  v.  Simmans,  supra;  Dickinson  v.  White,  64  Iowa,  708. 
In  the  case  of  Moody  v.  Funk,  82  Iowa,  1,  which  was  in  prin- 
ciplequitelike  the  case  at  bar,  we  said :  "But  there  is  a  marked 
difference  between  the  case  of  a  redemption  by  the  judgment 
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debtor  and  that  of  a  redemption  by  his  grantee.  It  is  the 
policy  of  the  law  to  secure  to  the  debtor,  as  nearly  as  is  prac^ 
ticable,  the  full  value  of  his  property  sold  on  execution.  If 
the  execution  creditor  failed  to  bid,  for  the  land  sold,  a  just 
amount,  the  debtor  should  be  permitted  to  transfer  his 
interest  to  another  for  a  fair  consideration;  and,  if  his 
grantee  redeems,  the  execution  creditor  has  no  right  to  com- 
plain, for  he  might  have  bid  for  the  land  a  larger  sum.  Nor 
is  a  junior  lienholder  prejudiced  by  such  a  transfer.  It 
does  not  affect  his  right  to  redeem  within  the  time  given  him 
by  law,  and,  if  he  is  not  willing  to  give  more  for  the  land  than 
the  amount  for  which  it  was  sold,  he  should  not  prevent  the 
debtor  from  realizing  what  he  can  for  his  property."  Harms  v. 
Palmer,  73  Iowa,  446,  is  quite  like  the  case  at  bar  and  in  it  we 
find  this  language:  "If  it  was  impracticable  for  the  judg- 
ment debtor  to  avail  himself  of  the  right  on  account  of  the 
balance  of  the  mortgage  debt  due  by  judgment  against  him, 
his  only  resource  was  to  sell  his  right  of  redemption  for  what 
he  could  get  The  defendant  has  no  reason  to  complain  that 
he  is  not  allowed  to  follow  the  land.  He  should  have  bid  at 
the  execution  sale  until  the  property  brought  its  full  value. 
This  court  has  persistently  refused,  as  will  be  seen  by  the 
later  decisions  respecting  judgment  creditors'  rights  after 
execution  sale,  to  lend  itself  to  any  scheme  to  sacrifice  the 
judgment  debtor's  property."  See,  also,  Bevans  v.  Dewey, 
82  Iowa,  85 ;  and  Kilmer  v.  Odlaher,  107  Iowa,  676.  We  are 
clearly  of  opinion  that  defendant's  lien  by  reason  of  the 
Tipton  mortgage  is  lost,  and  that  the  trial  court  was  right  in 
granting  to  plaintiff  the  relief  demanded.  The  case  of 
Spurgin  v.  Adamson,  62  Iowa,  661,  relied  upon  by  appellant, 
is  not  in  point  In  that  case  plaintiff  did  not  own  all  the 
mortgages  at  the  time  he  commenced  his  foreclosure  suit  He 
acquired  an  independent  lien  after  bidding  in  the  property 
at  a  sale  under  his  mortgages.  Neither  does  Stephens  v. 
Mitchell,  103  Iowa,  65,  announce  a  rule  at  variance  with 
what  we  have  said.    In  that  case  Stephens  bought  the  sherifPi 
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certificate  issued  under  the  foreclosure  sale  of  a  mortgage  in 
which  he  had  no  interest,  and  subsequently  bought  a  second 
mortgage,  which  he  proceeded  to  foreclose.  It  was  held  that 
redemption  from  the  first  sale  did  not  affect  the  second  fore- 
closure. 

The  doctrine  of  merger  does  not  apply  to  this  case.  If  it 
did,  we  would  be  inclined  to  hold  there  was  no  merger  of  the 
Tipton  mortgages.  The  only  questions  relate  to  the  effect  of 
a  foreclosure  for  a  part  of  defendant's  claims,  and  a  redemp- 
tion from  the  sale  thereunder.     The  decree  of  the  district 

court  is  AJFFIBMED. 


Anoeline  Williams,  Appellant,  v.  Edwin  J.  Williams       i^  *g 

et  al,  'io8     91 


Resaltfniir  Trii^t.  A  father  about  to  move  his  family  west,  sent  one 
of  his  sons  to  looli  up  a  location,  and  he.  with  the  proceeds  of  the 
sale  of  the  father*s  farm  in  the  east,  purchased  a  farm,  taking  the 
title  in  the  name  of  himself  and  another  brother.  The  family 
then  settled  on  the  farm,  working  it  jointly.  Two  of  the  daugh- 
ters, on  their  marriage,  removed  therefrom,  and  the  brother  who 
purchased  it,  also  left  it,  first  making  a  conveyance  to  the  brother 
in  whose  name,  jointly  with  himself,  he  had  taken  the  convey- 
ance, for  a  nominal  consideration.  This  brother  thereafter  con- 
1  veyed  to  an  unmarri3d  sister,  and  she,  being  in  failing  health, 
conveyed  back  to  the  brother  who  had  purchased  the  lands, 
lliis  brother  thereafter  conveyed  part  of  the  tract  to  his  wife. 
No  consideration  was  paid  for  any  of  the  conveyances,  and  two 
sisters,  who  never  married,  resided  on  the  land  until  their  death, 
and,  with  the  exception  of  the  brother  purchasing  the  farm  the 
other  brothers  resided  thereon  until  they  became  unable  to  work 
it.  Uttd^  that,  on  purchasing  the  lands  with  the  money  furnished 
by  his  father  and  taking  the  title  in  himself  and  brother,  a  trust 
resulted  in  favor  of  all  the  children,  subject  to  which  the  wife 
took,  it  being  within  the  saving  clause  of  Code  1873,  section  1934, 
requiring  declarations  of  trust  in  relation  to  real  estate  except 
trusts  resulting  from  the  operations  of  law.  to  be  executed  in  the 
same  manner  as  deeds. 

Seeoudary  Evidence:  Admissibility.  Evidence  that  witness  did  not 
remember  when  he  last  saw  a  contract,  and  that  he  could  not  tell 
whether  it  was  at  home  or  elsewhere,  or  whether  another  person 
bad  it,  was  insufficient  to  authorize  the  admission  of  parol  evi- 
dence of  the  contents  of  such  contract. 
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Appeal  from  Clinton  District  Court. — Hon.  P.  B.  "Wolfe, 

Judga 

Fbiday,  Apbil  7,  1899. 

Plaintiff,  claiming  to  be  the  owner  in  fee  simple  under 
a  warranty  deed  from  her  husband,  H.  L.  Williams,  of  a 
certain  80-acre  tract  of  land  in  Clinton  county,  Iowa, 
brings  this  action  to  quiet  her  title  thereto  as  against  the 
defendants,  and  to  recover  rent  for  the  years  1893  and  1894. 
The  defendants  answered,  denying  that  plaintiff  is  the 
owner  of  said  land  or  entitled  to  rents  as  claimed.  Further 
answering,  they  make  allegations,  as  will  hereafter  appear, 
upon  which  they  claim  that  the  title  to  said  land  was  held 
in  trust  by  the  said  H.  L.  Williams,  for  himself  and  for  his 
brothers  and  sisters,  the  defendants  and  their  heirs,  and 
that  plaintiff  knew  that  fact  when  she  accepted  said  deed 
from  her  husband,  and  that  no  consideration  was  paid  by  the 
plaintiff  for  said  conveyance.  They  ask  judgment  estab- 
lishing the  rights  and  interests  of  the  parties  in  said  land. 
Plaintiff  replied,  and,  after  hearing  upon  the  issues  joined, 
decree  was  rendered  apportioning  the  land  among  all  the 
parties,  and  from  this  decree  the  plaintiff  appeals. — 
Affirmed, 

Barker  &  McCoy  for  appellant. 

Ellis  &  Ellis  for  appellees. 

Given,  J. — We  find  the  following  facts  to  be  fairly 
established  by  the  evidence:  Prior  to  1854,  Mr.  Williams, 
Sr.,  now  deceased,  owned  a  farm  in  Vermont,  which  was 
sold  in  contemplation  of  the  family  removing  to  the  West. 
The  family  then  consisted  of  the  father,  three  sons,  Edwin, 
Henry,  and  Darwin,  and  four  daughters,  Harriet,  Parthenia, 
Emily,  and  Phoebe.  Henry  came  West  to  look  for 
1  a  location  for  the  family,  and  purchased  six  80-acr^ 

tracts, — ^three  in  Cedar  county  and  three  in  Clinton 
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county,  including  the  one  in  question, — and  thirty-two 
acres  of  timber  land.  He  took  the  title  in  his  name  and 
that  of  Edwin.  This  land  was  paid  for  with  the  proceeds 
derived  from  the  sale  of  the  Verm'^nt  farm,  excepting  one 
80  in  Cedar  county,  which,  being  school  land,  was  pur- 
chased on  long  time,  and  paid  for  out  of  the  proceeds 
derived  from  the  cultivation  of  the  farm.  In  the  fall  of 
1854  the  family  came  to  Iowa,  erected  a  house  on  one  of  the 
80-acre  tracts  in  Cedar  county,  and  thereafter  lived  thereon, 
each  member  of  the  family  aiding  in  improving  all  of  said 
lands  and  using  the  same  as  one  farm.  They  continued  to 
live  together  as  a  family  until  1857,  when  Emily  married 
a  Mr.  Alden,  and  went  to  live  elsewhere.  Henry  married 
the  plaintiff  in  1859,  and  in  1861  he  left  the  farm,  and 
went  to  live  elsewhere.  Phoebe  married  a  Mr.  Ordway  in 
1870,  and  went  elsewhere  to  live.  Harriet  and  Parthenia 
remained  unmarried,  and  continued  to  reside  on  the  farm, 
up  to  the  time  they  died.  Edwin  and  Darwin  remained 
Tinmarried,  and  continued  to  live  on  the  farm  until  1893, 
when,  being  unable  to  work  it  themselves,  they  rented  it,  and 
with  their  sister  Mrs.  Ordway  rented  a  house  elsewhere,  in 
which  they  have  since  lived.  Mr.  Alden  died  intestate  in 
1889,  leaving  Emily,  his  widow,  and  Alton  G.,  Hattie, 
Mary,  Emma,  and  Edith,  his  children,  surviving  him,  all 
of  whom  are  of  age  and  parties  to  this  action.  On  February 
9,  1861,  about  the  time  Henry  left  the  farm,  he  and  his 
wife,  the  plaintiff,  conveyed  the  land,  by  warranty  deed,  for 
the  recited  consideration  of  one  dollar,  to  Edwin.  This 
deed  was  evidently  made  to  place  the  land  under  the  care  of 
Edwin,  who,  with  Darwin,  Parthenia,  and  Harriet,  remained 
on  the  farm.  On  the  10th  day  of  April,  1867,  Edwin, 
being  in  feeble  health,  conveyed  the  land  to  Parthenia,  by  a 
warranty  deed,  for  the  recited  consideration  of  six  hundred 
dollars.  On  September  15,  1882,  Parthenia,  then  in  fail- 
ing health,  conveyed  the  land  to  Henry,  by  warranty  deed, 
for  the  recited  consideration  pf  one  thousand  eight  hundred 
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dollars.  On  July  4,  1889,  while  in  poor  health,  and 
but  a  few  days  prior  to  his  death,  Henry  executed  said 
warrany  deed  to  his  wife,  the  plaintiff,  for  the  recited  con- 
sideration of  one  hundred  dollars.  It  is  entirely  clear  that 
no  consideration  whatever  was  paid  for  any  of  these  con- 
veyances, and  that,  excepting  the  one  to  the  plaintiff,  each 
was  made  for  the  purpose  of  allowing  the  grantee  to  hold 
the  title  in  trust.  The  plaintiff  testifies:  "I  had  agreed 
to  let  them  have  the  rent  as  long  as  Edwin  stayed  on  the 
premises  and  paid  the  taxes.  I  had  agreed  to  that  with  my 
husband.  When  the  deed  was  given  to  me  by  him,  he  told 
me  that."  Mrs.  Emily  Alden  testifies:  "Darwin  was  not 
exactly  of  sound  mind.  He  couldn't  talk  plain,  so  that 
many  people  could  understand  what  he  said.  He  never  was 
of  sound  mind."  As  to  Edwin  she  says :  "Edwin,  I  think, 
is  now  far  from  being  of  sound  mind.  He  has  a  very  poor 
memory  and  weak  mind.     I  mean  he  was  not  of  a  very 

sound  mind, — not  capable  of  attending  to  business." 
2  Edwin  was  examined  for  the  defendants,  and,  on 

cross-examination,  stated  to  the  effect  that  his  father 
had  deeded  the  Vermont  farm  to  him  and  Henry ;  that  there 
was  a  contract  signed  that  they  should  see  that  the  girls  and 
brother  had  their  support  out  of  it.  He  says:  "I  can't  tell 
whether  that  contract  is  home  among  the  papers  or  else- 
where. They  would  be  supported  their  life, — all  the  sup- 
port they  needed.  I  had  a  written  notice  or  paper  that  we 
got  to  come  up  to  that  mark.  I  can't  tell  whether  it  is  in 
the  papers  at  home  or  whether  Alden  had  it.  I  don't 
remember  when  I  seen  it  last."  There  is  no  other  evidence 
of  the  existence  of  such  a  contract,  and,  clearly,  this  evidence 
as  TO  its  contents  is  inadmissible,  inasmuch  as  it  is  not  shown 
that  the  contract  itself  could  not  have  been  produced  if  it 
did  exist. 

Appellant  insist  that  the  trust,  if  any,  rests  upon  the 
deed  from  Parthenia  to  Henry,  and  that,  as  it  is  a  warranty 
deed  for  full  value,  it  creates  an  estoppel  as  to  Parthenifi 
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and  Edwin  and  their  heirs.  That  a  trust  arose  there  can 
be  no  doubt,  and  it  is  clear  that  it  arose  upon  the  execution . 
of  the  deed  from  the  former  owner  to  Henry  and  Edwin, 
and  rests  upon  that  deed.  The  purchase,  except  as  to  the 
school  eighty,  was  with  money  set  apart  for  the  benefit  of 
the  seven  children,  and  all  the  subsequent  conveyances, 
except  possibly  that  to  the  plaintiff,  were  made  with  knowl- 
edge of  and  with  that  fact  in  view.  Section  1934  of  the 
Code  of  1873  is  as  follows:  "Declarations,  or  creations  of 
trusts  or  powers,  in  relation  to  real  estate,  must  be  executed 
in  the  same  manner  as  deeds  of  conveyances;  but  this  pro- 
vision does  not  apply  to  trusts  resulting  from  the  operation 
or  construction  of  law."  AppeUant  insists  that  this  trust 
comes  within  these  provisions ;  but  not  so,  w^e  think,  for  there 
is  no  competent  evidence  of  a  "declaration  or  creation"  of 
a  trust  or  power  in  relation  to  this  land.  Trusts  resulting 
from  the  operation  or  construction  of  law  are  divided  into 
two  classes:  "First,  those  W'hich  are  said  to  result  by  oper- 
ation or  presumption  of  law  from  certain  acts  or  relations 
of  parties,  from  which  an  intention  to  create  a  trust  is  sup- 
posed to  exist,  and  which  are  called  'resulting'  or  'presump- 
tive' trust ;  second,  those  which  exist  by  construction  of  law 
alone,  without  any  actual  or  supposed  intention  that  a  trust 
shoulH  be  created,  but  merely  to  assert  the  rights  of  parties 
or  baflle  fraud."  Dunn  v.  Zrvilling,  94  Iowa,  234.  It  is 
further  said  in  that  case:  "Resulting  trusts  may  arise — 
First,  when  the  purchaser  pays  the  purchase  price,  but  takf^ 
the  title  in  the  name  of  another ;  second,  where  a  trustee  or 
other  fiduciary  buys  property  in  his  ow^n  name,  but  with 
trust  funds ;  third,  where  the  trusts  of  a  conveyance  are  not 
declared,  or  are  only  partially  declared,  or  fail ;  and,  fourth, 
where  a  conveyance  is  made  without  any  consideration,  and 
it  appears  from  the  circumstances  that  the  grantee  was  not 
intended  to  take  beneficially."    The  facts  of  this  case  bring 

it  clearly  within  the  rule  that  where  the  trustee,  or  other 
fiduciary,  buys  property  in  his  own  name,  but  with  trust 
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funds,  a  resulting  trust  arises.  See  Cotton  v.  Wood,  25 
Iowa,  44;  Hagan  v.  Powers,  103  Iowa,  594.  Appellant 
cites  McGinness  v.  Barton,  71  Iowa,  644;  Brown  v.  Bam- 
grover,  82  Iowa,  204,  and  other  cases,  wherein  it  was  held 
that  the  facts  established  an  express  trust,  and  were  within 
the  provisions  of  said  section  1934.  The  facts  in  those 
cases  were  entirely  different  from  .the  facts  in  this,  and  they 
are  therefore  not  in  point.  We  conclude  that  the  facts  of 
this  case  clearly  bring  it  within  the  rules  of  law  "as  to  trusts 
resulting  from  the  operation  or  construction  of  law." 

Some  question  is  made  as  to  the  correctness  of  the  appor- 
tionment made  by  the  decree.  We  think  it  is  correct,  not 
only  as  to  the  finding  of  the  trust,  but  as  to  the  interests  of  the 
respective  parties,  and  it  is  therefore  affirmed. 


I.    M.    Reddinoton,    Appellant,   v.    The    Chicago,    Mil- 
waukee &  St.  Paul  Railway  Company. 

/^    96  Master  and  SerTanI :    Operation  of  railway:     Fellow  servant.    An 

^^^  6^  injury  received  by  a  brakeman,  while  assisting  in  coaling  an  en- 

gine, through  the  negligence  of  a  co-employee  in  operating  the 
hoisting  crane  so  as  to  knock  him  from  the  platform,  such  move- 
ment of  the  crane  not  being  necessary  in  order  to  permit  the 
train  to  start,  "is  not  an  injury  in  any  manner  connected  with  the 
use  and  operation  of  any  railroad,"  within  the  meaning  of  Code 
1873,  section  1307. 

Appeal  from  Cenro  Gordo  District  Court. — John  C.  Sher- 

wiN,  Judge. 

Thursday^  Apeil  7,  1899. 

This  case  is  before  us  for  further  consideration,  a 
rehearing  having  been  granted.  It  is  an  action  to  recover 
for  personal  injuries  sustained  by  plaintiff  when  in  the 
employment  of  defendant  as  head  brakeman  on  a  freight 
train.  Plaintiff  alleges  that  said  injuries  were  caused  by  the 
neglect  of  one  Anderson,  a  co-employee,  while  he  and  the 
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were  engaged  in  coaling  the  engine  that  drew  tha 
train  upon  which  plaintiff  was  employed  as  brakeman. 
Defendant  answered^  denying  generally,  and  alleging  con- 
tributory negligaice  on  the  part  of  the  plaintiff.  At  the 
close  of  the  evidence  for  plaintiff,  the  defendant  moved  for 
a  verdict  upon  several  grounds,  which,  in  effect,  are  as 
follows:  That  it  does  not  appear  that  plaintiff  and  any 
oo^mployee  of  his  were  handling  railroad  machinery  moved 
on  railroad  tracks  at  the  time  of  his  injury;  that  it  does  not 
appear  that  plaintiff  was  at  the  time  of  his  injury  exposed 
to  the  hazards  or  dangers  incident  to  the  u»e  and  operation 
of  the  railroad,  nor  that  he  was  injured  by  any  wrongful  act 
in  any  manner  connected  with  the  use  and  operation  of  a 
railitmd :  that  it  (iocs  not  appear  that  plaintiff  was  free  from 
negli^rence  contributing  to  his  injury,  but  it  does  appear  that 
be  was  guilty  of  such  nc*gligence.  This  motion  was  sus- 
tained, and  a  verdict  and  judgment  rendered  for  the  defend- 
anL     Plaintiff  appealed. — Affirmed. 

S,  P.  MUh,  Smith  £  Pollans,  Stanberry  &  Clnrke,  and 
Stdlivan  tf  Loiujley  for  appellant. 

/.  C.  Cook  and  Blythe,  Markley  &  Smith  for  appellee. 


GivEic,  J. — I.  The  facts  shown  by  the  evidence 
to  be  noticed  are  these:  On  and  for  some  time 
prior  to  Ntyv'cmber  1,  1^94,  the  plaintiff  was  in  the  employ- 
ment of  the  defendant  a<^  head  brakeman  on  a  freight  train, 
and  on  that  day  wa?  so  employed  on  a  train  running  west 
from  North  McGregor  to  Mason  City.  Defendant  had  at 
different  Mations,  including  the  station  of  Monona,  coal  sheds 
from  which  to  supply  its  engines,  at  each  of  which  one  or  two 
men^  known  as  "coal  heavers,"  were  employed  to  have  the 
eoal  ready,  and  to  put  the  same  on  the  engines,  or  to  assist 
in  doing  so.  Where  there  was  but  one  coal  heaver  employed 
at  a  tbed«  as  was  the  case  at  Monona,  it  was  the  duty  of  the 
b*«d  brakeman  to  assist  him  in  coaling  the  engine  draw- 
Vup  108  la -7 
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ing  the  train  on  which  the  brakeman  worked.  At  Monona,  th* 
eoal  was  put  into  large  iron  buckets,  and  placed  in  position 
on  an  elevated  platform  by  means  of  a  derrick,  with  a  wind- 
lass, preparatory  to  the  coming  of  engines  for  coal.  In  coal- 
ing an  engine  at  Monona,  the  coal  heaver  stood  on  the  ground 
at  the  foot  of  the  derrick,  and  worked  the  windlass  so  as  to 
raigp  and  lower  the  buckets,  and  assist  in  swinging  them  to 
and  from  the  engine,  by  turning  the  derrick.  It  was  the 
duty  of  the  head  brakeman,  in  assisting  in  coaling  the  engine 
of  his  train  at  Monona,  to  go  upon  the  elevated  platform, 
to  give  signals  to  the  man  at  the  windlass  when  to  hoist  and 
lower  the  buckets ;  to  hook  the  derrick  chain  to  a  full  bucket, 
give  a  signal  to  hoist  it,  and,  when  sufficiently  lifted,  to  aid 
in  swinging  it  around  over  the  tender;  to  open  the  spring 
that  holds  the  bottom  of  the  bucket;  to  replace  the  bottom 
when  the  bucket  was  emptied;  and  to  aid  in  swinging  it 
around  to  the  place  on  the  platform.  It  was  while  thus 
employed  that  plaintiff  was  injured.  He  had  hold  with 
both  hands  of  an  empty  bucket  that  had  been  lifted  above 
his  head,  and  was  walking  backward,  with  his  head  under 
the  bucket,  pulling  it  towards  him,  for  the  purpose  of  swing- 
ing it  into  place.  Without  signal  from  him,  the  bucket  was 
lowered  so  as  to  strike  him  and  knock  him  off  the  platform 
to  the  ground,  about  eight  feet  below,  by  reason  of  which  he 
was  injured.  At  the  time  this  occurred,  the  engine  and 
train  were  standing  still ;  the  engineer  being  on  the  ground, 
oiling  the  engine,  and  the  fireman  engaged  in  drawing 
clinkers  from  the  firebox.  The  negligence  charged  is  that, 
while  plaintiff  was  so  employed,  "the  said  Anderson  negli- 
gently and  recklessly  let  loose  of  said  crank,  which  he  was 
then  managing  for  the  purpose  of  raising  and  lowering  said 
bucket,  while  said  bucket  was  being  moved  back  to  said  coal 
sjied  after  the  same  had  been  unloaded,  without  any  notice 
pr  warning  whatsoever  that  he  intended  so  to  do." 

II.     Section  1307  of  the  Code  of  1873,  under  which 
t^is  action  is  brought,  ig  tfs  follows:     "Ev^ry  corporation 
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operating  a  railway  shall  be  liable  for  all  damages  sustained 
by  any  person^  including  employees  of  such  corporation,  in 
consequence  of  the  neglect  of  agents,  or  by  any  mismanage- 
ment of  the  engineers  or  other  employes  of  the  corporation, 
and  in  consequence  of  the  willful  wrongs,  whether  of  com- 
mission or  of  omission,  of  such  agents,  engineers,  or  other 
employees,  when  such  wrongs  are  in  any  manner  connected 
with  the  use  and  operation  of  any  railway  on  or  about  which 
they  shall  be  employed,  and  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding."  This  section,  as  orig- 
inally enacted,  and  as  amended,  has  been  frequently  con- 
strued by  this  court  These  various  decisions  were  carefully 
reviewed  in  the  recent  case  of  Akeson  v.  Railroad  Co.,  106 
Iowa,  54 ;  and,  adhering  to  the  law  as  therein  announced,  we 
proceed  to  a  further  consideration  of  this  case.  We  said  in 
Aheson^s  Case  as  follows:  "The  only  dangers  peculiar  to 
railroading  are  those  occasioned  by  the  movement  of  the 
engines,  cars,  and  machinery  on  the  track,  or  directly  con- 
nected therewith.  It  is  evident  that  the  statute  contemplates 
such  injuries  only  as  are  caused  by  the  negligent  acts  of 
employees  so  engaged.  In  no  other  proper  sense  is  a  railroad 
used  and  operated.  The  peculiarity  of  the  railroad  busi- 
ness, which  distinguishes  it  from  any  other,  is  the  movement 
of  vehicles  or  machinery  of  great  weight  on  the  tracks  by 
steam  or  other  power;  and  the  dangers  incident  to  such 
movement  are  those  the  statute  was  intended  to  guard 
against  If,  then,  the  injury  is  received  by  an  employee 
whose  work  exposes  him  to  the  hazards  of  moving  trains, 
cars,  engines,  or  machinery  on  the  track,  and  is  caused  by  the 
negligence  of  a  co-employee  in  the  actual  movement  thereof, 
or  in  any  manner  directly  connected  therewith,  the  statute 
applies,  and  recovery  may  be  had.  Beyond  this,  the  statute 
affords  no  protection.  The  purpose  of  the  lawmakers  was 
evidently  not  to  make  men,  because  employed  by  railroad 
companies,  favorites  of  the  law,  but  to  afford  protection 
9wing  to  the  peculiar  hazards  of  their  situation,"     A  rebe«^- 
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ing  was  granted,  that  we  might  again,  aided  by  further  argu- 
ments, consider  whether  the  facts  bring  this  case  within  said 
section  1307,  as  construed  in  the  Aheson  Case, 

III.  The  plaintiff  does  not  all^e  or*  claim  that  he 
was  injured  by  the  actual  movement  of  machinery  on  the 
railroad  track,  but  insists  that  the  handling  of  the  derrick 
in  coaling  the  engine  was  "directly  connected  therewith," — 
that  is,  with  the  movement  of  the  engine, — and  that,  there- 
fore, his  case  comes  within  the  provisions  of  said 
section  1307,  as  construed  in  Akeson  v.  Railroad  Co., 
supra.  In  that  case  Akeson  and  Forshay  were  employed 
to  coal  engines  from  coal  cars  alongside  of  the  engine, 
by  carrying  the  coal  from  the  car  to  the  tender,  in  hand- 
barrows,  over  planks  laid  from  the  car  to  the  tender  as  a 
footway.  They  had  in  this  way  coaled  an  engine  that  had 
been  detached  from  a  passing  train  and  moved  into  position 
for  that  purpose.  The  coaling  having  been  completed, 
Forshay  remained  upon  the  engine,  to  go  on  it  to  the  water 
tank,  where  it  was  to  be  immediately  moved.  Plaintiff 
passed  over  the  plant,  onto  the  coal  car,  whereupon  Forshay, 
for  the  purpose  of  allowing  the  engine  to  be  immediately 
moved,  shoved  the  plank  onto  the  car,  and  in  so  doing  struck 
and  injured  the  plaintiff.  We  said :  "The  very  purpose  of 
removing  the  plank  was  to  enable  the  engine  to  move,  and  if, 
in  doing  this,  Forshay  was  negligent,  such  negligence  was  so 
clearly  connected  with  the  movement  as  to  come  within  the 
terms  of  the  statute.  Indeed,  it  is  difficult  to  conceive  of  a 
case  where  negligence  not  in  the  actual  movement  of  an 
engine  is  more  directly  connected  therewith."  Upon  closer 
investigation,  we  reach  the  conclusion  that  that  case  is  dis- 
tinguishable in  its  facts  from  this.  That  engine  could  not  be 
properly  moved  until  the  plank  was  detached  from  it  There- 
fore the  removal  of  the  plank  was  not  remotely,  but  imme- 
diately connected  with  the  moving  of  the  engine.  All  that 
remained  to  be  done  to  move  the  engine  was  to  give  it  steam. 
Let  us  suppose  that  the  reverse  lever  of  that  engine  h^d  been 
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set  to  run  backward,  and  it  was  desired  to  go  forward.  The 
lever  wotdd  have  to  be  changed  before  giving  the  engine 
steam,  yet  it  would  hardly  be  claimed  that  changing  the  lever 
to  the  forward  movement  would  not  be  immediately  connected 
with  the  movement  of  the  engine.  Now,  the  removal  of  the 
plank  was  just  as  directly  connected  with  the  movement  of 
that  engine  as  would  have  been  the  reversing  of  the  lever  in 
the  case  we  have  supposed.  It  is  true  that  this  engine  could 
not  be  moved  without  coaling,  and  that  the  use  of  the  crane 
was  necessary  in  providing  it  with  coal,  but  not  more  neces- 
sary than  any  act  that  preceded,  in  the  mining  of  the  coal^ 
or  in  putting  it  in  the  shed  to  be  handled  by  the  derrick. 
The  handling  of  the  derrick  and  of  the  windlass  thereon  in 
this  case  had  no  more  connection  with  the  movement  of  the 
engine  than  in  Luce  v.  Railway  Co.,  67  Iowa,  75.  In  that 
case  the  plaintiff  was  employed  in  a  coal  house  of  the  defend- 
ant, and  while  hoisting  coal  for  the  purpose  of  filling  the  car, 
or,  as  the  record  shows,  coaling  an  engine,  a  co-employee  so 
n^ligently  managed  the  crane  that  it  struck  the  plaintiff's 
arm  and  broke  it.  The  court  said:  "The  danger  arising 
from  the  use  of  the  crane  does  not  appear  to  have  been  greater 
or  less  by  the  fact  that  it  was  used  in  loading  a  railroad  car ; 
nor  does  it  appear  that  the  plaintiff  while  engaged  in  his 
duty,  was  exposed  to  any  danger  from  the  operation  of  the 
road," — citing  cases.  In  Strohle  v.  Railway  Co.,  70  Iowa, 
555,  the  plaintiff,  with  another,  was  employed  to  elevate  coal 
to  a  platform  for  delivery  into  the  tenders  of  engines ;  and, 
in  the  performance  of  their  duty,  it  was  necessary  to  pass  up 
and  down  stairs  or  steps  which  were  out  of  repair,  and  in 
consequence  of  which  the  plaintiff  fell  and  was  injured.  It 
was  said:  "The  coal  house  and  stairs  were  a  part  of  the 
contrivances  for  placing  fuel  within  easy  reach  of  the  defend- 
ant's locomotives,  and  employees  charged  with  any  duty  per- 
taining thereto  had  no  connection  with  the  use  and  operation 
of  the  railroad  which  is  contemplated  by  the  statute.  It  is 
true,  there  is  a  remote  connection,  as  there  is  in  the  case  of 


102  Seekkl  v.  Winch.  [108  Iowa 


the  coal  miner,  or  teamster  who  hauls  the  coal,  all  being 
employed  in  work  which  in  the  end  will  supply  the  coal  to 
the  locomotive;  but  this  is  not  the  connection  contemplated 
by  the  statute.''  In  Johnson  v.  Railway  Co.,  43  Minn.  207 
(45  N.  W.  Eep.  156),  the  plaintiff  was  a  member  of  a  crew 
of  workmen  engaged  in  repairing  one  of  the  defendant's 
bridges,  and,  in  performing  the  work,  it  was  necessary  to 
leave  the  draw  open ;  and,  through  the  negligence  of  another 
employee,  the  draw  was  left  unfastened,  and  was  blown  shut 
by  the  wind,  and  the  plaintiff  injured  while  at  work.  It 
was  held,  under  a  statute  quite  similar  to  ours,  that  the  case 
was  not  within  the  provisions  of  the  act.  Appellee's  counsel 
speak  of  the  Akeson  Case  as  a  '^border  line  case,"  and  appel- 
lant's counsel  insist  that  this  is  another  border-line  case,  on 
the  same  side  of  the  line.  The  distinction  between  these 
cases  is  not  as  broad  as  between  either  case  and  many  others 
that  might  be  cited,  yet  sufficiently  so  to  show  that  the  wrong 
complained  of  in  the  one  was  directly  connected  with  the  use 
and  operation  of  a  railroad,  while  in  the  other  it  was  not. 
The  writer  wishes  to  add  that  his  view  of  this  case  has  always 
been  that  it  is  not  within  the  statute.  The  former  opinion 
was  written  under  the  supposition  that  it  followed  the  Case 
of  Akeson,  but,  upon  further  investigation,  we  reached  the 
conclusion  that  this  case  is  not  controlled  by  that,  and  that 
the  judgment  herein  should  be  affiemed. 
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FrandiilentCouTefance.  An  agreement  for  future  support  is  in- 
sufficient as  a  consideration  to  uphold  a  conveyance,  as  against 
the  grantor's  creditors. 

Evidence:  Burdtn  of  proof.  The  burden  is  upon  the  wife  to  show 
that  after  such  conveyance  to  her  by  her  husband,  which  is 
attacked  by  his  creditors,  he  has  enough  property  left  to  pay  their 
claims. 
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Appeal  from  Harrison  l)i8trict  Court. — ^Hon.  G.  W.  Wake- 
field, Judge. 

Friday,  Apbil  7,  1899. 

Cbeditors^  bill  to  subject  certain  real  estate,  the  record 
title  to  which  is  in  Miranda  J.  Winch,  L.  W.  Fallon,  R.  A. 
Welch,  and  M.  J.  Fitzgibbon,  to  the  payment  of  a  judgment 
held  by  plaintiff  against  Seth  F.  Winch.  .  The  trial  court 
granted  the  relief  asked,  and  defendants  appeal.— A^TTned. 

S.  H.  Cochran  for  appellants. 

L,  B,  Bolter  &  Sons  for  appellee. 

Deemeb,  J. — January  1,  1888,  Seth  F.  Winch  made 

and  executed  a  promissory  note  to  plaintiff,  upon  which  she 

obtained  judgment  in  the  district  court  of  Harrison  county 

on  the  twentieth  day  of  April,  1896.     In  that  action  a  writ 
of  attachment  issued,  and  was  levied  upon  the  property  in 

controversy.     The  court,  in  rendering  the  judgment,  which 

was  a  personal  one,  ordered  that  the  property  levied  on  be 

sold  under  special  execution.    Prior  to  May  10, 1892,  Seth  F. 

Winch  was  the  owner  of  the  real  estate  levied  upon,  and  on 

that  day,  or  when  the  deed  was  aknowledged,  which  was  on  the 

nineteenth,  day  of  September,  1892,  he  transferred  the  same 

to  Mrs.  Miranda  J.  Mitchell  (now  Winch),  for  the  expressed 

consideration  of  five  hundred  dollars.     The  deed  covered,  not 

only  the  lots  and  lands  embraced  in  this  suit,  but  also  all 

notes,  mortgages,  and  other  personal  property  owned  by  the 

grantor  in  this  state.    This  suit  is  to  set  aside  this  deed  upon 

the  ground  that  it  was  without  consideration,  and  made  with 

intent  to  hinder,  delay,  and  defraud  the  creditors  of  Seth 

Winch.     The  defendants,  other  than  the  Winches,  are  said 

to  be  purchasers  of  a  part  of  the  property,  who  obtained  their 

title  after  the  order  for  sale  under  special  execution.     These 

defendants  made  no  defense.     Miranda  J.  Mitchell  and  Seth 

F.  Winch  were  married  on  May  16,  1892.     For  four  or  five 
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years  she  had  been  his  housekeeper.     On  the  ninth  of  May  1 

they  entered  into  the  following  contract :     "Omaha,  May  9th, 
1892.     This  contract,  entered  into  by  and  between  S.  F. 
Winch,  party  of  the  first  part,  and  Miranda  J.  Mitchell, 
party  of  the  second  part:     The  said  Miranda  J.  MitcheU 
agrees  to  take  care  of  the  said  Seth  F.  Winch  the  remainder 
of  his  life,  provided  the  said  Miranda  J.  Mitchell  shall  outlive 
the  said  Seth  F.  Winch,  and  I  to  deed  to  the  said  Miranda  J. 
Mitchell  such  part  of  my  property  I  now  own  as  I  wish  her 
to  have  for  her  services  for  looking  after  me  and  my  home  in 
my  declining  years ;  her  to  see  me  safely  laid  away  in  my  last 
resting   place,    should   she   outlive   me.      Seth    F.    Winch, 
Miranda  J.  Mitchell."     It  is  claimed  the  deed  in  question, 
which  bears  date  May  10, 1892,  was  executed  pursuant  to  this 
contract,  and  in  execution  of  an  agreement  for  a  settlement 
upon  Mrs.  Winch  after  her  marriage.    It  is  also  claimed  that 
Seth  F.  Winch  had  a  large  amount  of  property  in  the  states 
of  Rhode  Island  and  Minnesota  at  the  time  the  deed  was  exe- 
cuted.   Mrs.  Winch  had  no  property  at  the  time  she  married 
Winch,  and  the  conveyance,  if  it  be  sustained,  must  be  based 
upon  the  theory  that  it  was,  in  effect,  an  antenuptial  settle- 
ment, or  based  upon  the  value  of  services  rendered,  and  to  be 
rendered  in  the  future,  by  Mrs.  Winch.    We  do  not  think  the 
evidence  sustains  the  claim  that  the  property  was  deeded  pur- 
suant to  an  antenuptial  agreement  or  as  an  antenuptial  settle- 
ment.    The  deed  which  was  actually  made  goes  far  beyond 
the  contract  which  preceded  it  Indeed,  the  contract  makes  no 
reference  to  any  contemplated  settlement.    But,  if  it  be  true 
that  the  deed  was  intended  as  a  settlement,  we  do  not  think  it 
can  be  sustained;  for  the  reason  that  the  property  conveyed 
is  grossly  out  of  proportion  to  the  station  and  circumstances 
of  the  husband,  and,  in  view  of  the  subsequent  disposition  he 
made  of  his  other  property,  was  clearly  fraudulent.     Gordon 
V.  Worthleyy  48  Iowa,  429;  Herring  v.  Wiohham,  29  Grat 
628 ;  Prewit  v.  Wilson,  103  U.  S.  22.    If  the  consideration 
was  support  furnished,  and  to  be  furnished,  by  Mrs.  Winch, 
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it  was  voluntary,  in  bo  far  as  it  was  founded  on  future 
support  Shaw  v.  Mcmchester,  84  Iowa,  246;  Harris  v. 
Brink,  100  Iowa,  366,  and  cases  cited.  As  tlie  conveyance 
was  voluntary,  the  burden  is  upon  the  wife  to  show  that  at 
the  time  of  the  conveyance  her  husband  had  enough  other 
property  to  pay  the  plaintiff's  claim.  Baxter  v,  Hecht,  98 
Iowa,  531 ;  Tyler  v.  Budd,  96  Iowa,  29 ;  Strong  v.  Lawrence, 
58  Iowa,  55.  This  she  has  failed  to  do.  If  there  be  any 
evidence  to  establish  property  in  the  husband  at  the  time  of 
the  conveyance,  it  shows  that  such  property,  except  a  small 
bank  deposit,  was  in  another  jurisdiction.  Plaintiff  was  not 
compelled  to  resort  to  such  property,  and,  as  the  evidence 
satisfies  us  that  the  conveyance  was  in  fact  fraudulent,  the 
trial  court  did  not  err  in  setting  it  aside. — Affirmed. 
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Polled  Cattle  Club  of  Amebic  a  et  al., 

Appellants. 

Corporate  Name:  Right  to  use.  In  1883  certain  cattle  breeders 
organized  the  Red  Polled  Cattle  Club  of  America,  and  in  1887  pub- 
lished a  herd  book  which  was  prepared  by  one  M.  as  secretary, 
and  copyrighted  by  him.  In  1888  the  society  incorporated  in 
Illinois  under  the  same  name.  In  1895  defendant  incorporated 
in  Iowa,  M.  being  a  member  thereof  as  well  as  a  member  of  the 
2  corporation  in  Illinois.  In  1890,  the  Illinois  corporation  published 
its  first  volume  of  a  herd  book.  M.  assigned  volumes  1  and 
2  of  the  herd  book  to  the  Iowa  corporation.  Held,  that  the  Iowa 
corporation  had  no  right  to  take  and  use  a  name  similar  to  that 
already  in  existence,  where  it  was  calculated  to  deceive  the  pub- 
lic dealing  with  it. 

Injunction.  A  corporation  may  protect  its  corporate  name  by  en- 
joining another  corporation  subsequently  organized  from  using 
4  the  same  name  in  a  way  to  injure  the  business  of  the  former  cor- 
poration, where  the  use  of  the  same  name  by  both  corporations  is 
calculated  to  deceiye  the  public  and  to  injure  the  former's  busi- 
ness, although  the  latter  was  not  guilty  of  actual  fraud  in  adopt- 
ing the  same  name. 

Unincorporated  societies.     Change  to  corpomtion/s.    A  corporation 
organized  under  the  name  by  which  a  former  voluntary  club  was 
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8  kDown,  upon  the  unaminous  vote  of  all  the  members  of  such  dluh 
voting  upon  the  question,  although  some  of  them  did  not  vote, 
succeeds  to  any  right  the  club  may  have  had  to  the  use  of  such 
name. 

InterrogatoHett:  Pkactick.  Defendant  is  properly  refused  permis- 
sion to  propound  interrogatories  to  the  plaintiff  where  the 
1  answer  to  which  they  are  attached  is  not  filed  until  too  late  (o 
obtain  the  answers  before  the  time  set  for  trial  and  many  of  the 
interrogatories  are  so  unimportant  that  answers  to  them  should 
not  be  required. 

Appeal    from    Jackson    District    Court, — Hon.    C.    M. 

Waterman^  Judge. 

Friday,  April  7,  1899. 

The  following  are  facts  conceded  or  found  in  this  case : 
That  the  plaintiflF  is  a  corporation  organized  under  the  laws 
of  the  state  of  Illinois,  and  the  defendant  is  a  corporation 
organized  under  the  laws  of  Iowa;  that  in  1883  various 
breeders  of  red  polled  cattle  formed  or  acted  together  as  a 
society  or  club  in  the  interest  of  that  breed  of  cattle,  and 
called  themselves  the  Red  Polled  Cattle  Club  of  America,  the 
society  being  unincorporated ;  that  there  was  no  such  thing  as 
stock,  or  any  diflFerent  interest  than  that  of  each  alike  paying 
an  equal  amount, — five  dollars, — based  on  the  idea  of  meet- 
ing expenses;  that  on  November  20,  1893,  some  fifteen  of 
these  breeders  met  in  Chicago,  informally  organized  the  so- 
called  Red  Polled  Cattle  Club  of  America,  appointed  com- 
mittees to  report  a  standard  for  this  breed  of  cattle  in  Amer- 
ica and  to  report  a  constitution  and  by-laws,  and  at  the  same 
meeting  adopted  reports  from  these  committees  so  doing,  and 
elected  officers;  that  by  1889,  when  the  regular  organization 
published  its  second  volume  of  the  herd  book,  there  were  some 
seventy-five  members  acting  with  it ;  that  at  the  second  annual 
meeting,  in  November,  1884,  it  was  decided  to  publish  a  herd 
book,  and  the  labor  of  publishing  it  was*  intrusted  to  L.  F. 
Ross,  who  was  elected  president,  and  J.  C.  Murray,  who  was 
elected  secretary,  and  which  was  done  entirely  by  Murray; 
that  in  1887  volume  1  of  the  American  Red  Polled  Herd 
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Book  was  published  by  J.  0.  Murray,  and  copyrighted  by 
him,  which  contained,  in  addition  to  the  register  of  cattle,  the 
information  usual  in  a  first  volume  of  such  a  book,  that  in 
1888  the  unincorporated  society  did  incorporate  in  the  state 
of  Illinois  under  the  name  of  the  Eed  Polled  Cattle  Club  of 
America  J  that  in  1895  the  defendant  became  incorporated 
under  the  laws  of  Iowa,  the  defendant  Murray  being  a 
member  thereof,  he  having  also  been  a  member  of  the  unincor- 
porated society  in  Illinois,  and,  as  we  find,  a  member  of  the 
corporation  in  that  state;  that  in  1890  the  plaintiff  corpora- 
tion published  its  first  volume  of  a  herd  book,  and  has  since 
continued  its  publication ;  that  the  plaintiff  corporation  suc- 
ceeded to  the  rights  and  benefits  of  the  unincorporated  society 
from  which  it  was  organized ;  that  defendant  Murray,  in  edit- 
ing and  publishing  two  volumes  of  the  herd  book  while  a 
member  of  the  unincorporated  society,  did  so  as  its  secretary 
and  editor ;  that^  while  he  copyrighted  said  books  in  his  own 
name,  he  had  no  right  thereto ;  that  the  defendant  corporation 
took  the  identical  name  of  the  plaintiff  corporation,  and  is 
pursuing  tfie  same  aims  and  purposes,  and  it  is  charged  by 
plaintiff  that  it  is  with  a  purpose  to  defraud  and  injure  it  in 
its  business ;  that  the  defendant  Murray,  for  the  purpose  of 
injuring  plaintiff,  has  made  a  pret^ded  assignment  of 
volumes  1  and  2  of  herd  book  to  the  defendant  corporation, 
and  relief  by  way  of  injunction,  and  otherwise,  is  asked. 
Upon  the  issues  joined,  a  trial  was  had  in  the  district  court, 
that  gave  judgment  for  plaintiff,  from  which  the  defendants 
appealed. — Affirmed. 

Hayes  &  Schuyler  for  appellants. 

Davison  &  Lane  and  Preston  &  Moffit  for  appellee. 

Granger,  J. — I.  Annexed  to  the  answers  were  filed  67 
interrogatories  to  be  answered  by  the  plaintiff.  To  the  inter- 
rc^atories  from  1  to  64,  the  plaintiff  filed  exceptions  and 
objections,  and  a  ground  thereof  was  that  the  questions  were 
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frivolous,  unimportant,  and  incompetent  to  elicit  material 
evidence;   and  by  the  exceptions  it  was  further  made  to  '| 

appear  that  some  of  the  oflScers  and  members  of  the  plain- 
tiff corporation,  having  knowledge  of  the  facts,  resided  in 
Michigan,  Ohio,  and  Wisconsin,  and  that  it  would  be 
impracticable  to  obtain  full  and  explicit  answers  to  the 
interrogations  that  were  material,  prior  to  the  trial  of 
the  cause,  when  such  officers  and  members  as  had  such 
knowledge    would    be    present,    and    could    be    used 

1  on   the    trial   to   show    the   facts.      The    answer   to 
which  the  interrogatories  were  attached  was  filed  A}  ril 

24,  1896,  and  it  appears  from  the  record  that  the  cause  was 
submitted  to  the  court  on  the  thirtieth  of  the  same  month. 
The  interrogatories  must  have  been  filed  when  the  case  was 
expected  to  proceed  to  trial,  and  when,  if  it  did  so  proceed,  the 
answers  could  not  be  made  before  trial.  It  is  true  that  many 
of  the  interrogatories  are  unimportant,  and  answers  to  them 
should  not  have  been  required.  Under  the  holding  of  Hoga- 
boom  V.  Price,  53  Iowa,  703,  the  ruling  was  right  on  this 
particular  groimd.  We  may  refer  in  this  connection  to  a 
complaint  based  on  a  refusal  by  the  court  to  strike  certain 
averments  from  the  reply.  Whatever  may  be  said  as  to  the 
technical  correctness  of  such  averments  in  the  reply,  the 
issues  were  in  no  way  changed  because  of  them,  as  the  same 
facts  had  before  been  pleaded  and  become  material  under 
issues  otherwise  joined. 

II.  The  legal  contention  is  over  the  right  of  the  defend- 
ant corporation  to  use  the  name  "Ked  Polled  Cattle  Club  of 
America."  That  it  has  such  a  right,  if  in  the  exercise  of  it 
there  is  not  an  infringement  of  the  rights  of  plaintiff,  no  one 
doubts.  Much  importance  seems  to  be  attached  to  the  l^al 
status  of  the  unincorporated  society  known  as  Red  Polled 
Cattle  Club  of  America — to  whose  rights  and  inter- 

2  ests,  under  our  findings,  the  plaintiff  corporation  suc- 
ceeded— both  before  and  after  the  plaintiff  became 

incorporated.  By  noting  some  facts,  confusion  may  be 
avoided,  because,  as  to  the  facts,  there  is  some  dispute.    The 
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voluntary  association,  prior  to  November,  1888,  when  plain- 
tiflF  incorporated,  was  made  up  of  a  membership  with  chosen 
officers,  and  one  purpose  of  the  society  was  collecting  material 
for,  and  publishing,  a  herd  book  in  the  interest  of  its  mem- 
bership. In  all  respects  it  was  purely  volamtary,  and  it  does 
not  appear  that  it  was  for  pecuniary  profit.  It  was  so  organ- 
ized that  its  officers  were  chosen  and  its  business  was  directed 
by  the  society,  and  J.  C.  Murray,  a  defendant  in  this  suit,  was 
its  secretary  and  treasurer,  and  as  its  secretary,  and  by  its 
direction,  he  edited  and  published  two  volumes  of  the  herd 
book.  As  to  the  particulars  of  their  publication  there  is  some 
dispute,  it  being  appellants'  theory  that  Murray  did  it  at  his 
own  expense,  and  that  the  publication  copyrighted  in  his 
name  was  his.  Our  finding  is  that  at  the  meeting  of  the  club 
in  November,  1888,  when  the  club,  by  what  we  call  "imani- 
mous  consent,"  decided  to  incorporate,  Murray  was  not  the 
owner  of  the  book,  any  more  than  any  other  member  of  the 
club  was,  and  that  the  incorporation  of  the  plaintiff  dissolved 
the  prior  organization  because  of  the  unanimous  assent 
thereto,  expressly  or  tacitly  given,  and  the  purpoj^e  to  make 
the  incorporation  of  plaintiff  succeed  to  all  its  rights  and 
properties.  Because  of  the  individual  assent  to  this  result,  we 
think  all  questions  of  what  might  have  been  individual  rights 
of  members  of  the  club  when  unincorporated,  or  what  was 
its  legal  status,  is  not  involved  here.  The  vohmtary  society 
club,  with  no  vote  against  it,  adopted  a  resolution  to  incorpo- 
rate. While  all  did  not  vote  for  it,  none  voted  against  it,  and, 
in  pursuance  of  the  adoption  of  the  resolution,  its  purpose 
was  carried  out  by  an  incorporation  without  objection  and 

with  the  full  purpose  clearly  known.  It  is  because 
3  of  these  facts  that  we  say  the   incorporation   was 

formed  by  the  unanimous  assent  of  the  membership 
of  the  voluntary  society.  It  is  not  important  to  consider  the 
right  of  the  volimtary  society  to  the  name  it  bore,  from  a  legal 
point  of  view.  In  the  change  of  its  organization  from  that  of 
^  voluntary  to  an  incorporated  club,  the  name  was  lost  to 
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the  former  and  adopted  by  the  latter,  and  exclusively  used  by 
it  till  1895,  when  the  defendant  corporation  came  into 
existence. 

This  leaves  but  the  question  of  the  right  of  the  defendant 
to  adopt  and  use  the  name  owned  and  used  by  the  plaintiff. 
The  district  court  prepared  and  filed  a  statement  of  its  views 
on  the  different  questions  involved,  in  harmony  with  what  we 
have  said,  and,  as  we  concur  with  that  court  on  the  remaining 
question,  we  may  well  adopt  the  views  expressed  by  it,  as 
follows : 

"(3)  What  right  has  plaintiff  to  restrain  or  restrict 
defendants  in  the  use  of  said  name  ?  The  defendants,  having 
legally  incorporated  in  Iowa,  certainly  have  a  right  to  their 
corporate  name,  except  in  so  far  as  they  may  injure  plaintiff 
by  so  doing.  Whether  the  name  in  question  is  of  a  character 
to  properly  constitute  a  trade-mark  or  trade-name,  I  need  not 
consider.  When  defendant  chose  it,  they  did  so  with  full 
knowledge  of  the  fact  that  plaintiff  had  already  adopted  it 
and  was  doing  business  under  it.  That  the  name  is  of  a 
pecuniary  value  is  sufficiently  shown  by  the  facts  that  defend- 
ants selected  it,  though  free  to  take  any  name  they  chose, 
and  now  make  such  strenuous  efforts  to  continue  its  use. 
Conceding,  for  argument's  sake,  that  the  corporated  name 
of  plaintiff  is  not  a  lawful  trade-mark,  yet,  if  defendants 
adopted  it  with  intent  to  take  business  from  plaintiff,  and 
thus  do  it  injury, — and  which  I  find  to  be  the  fact  in  this 
case, — the  law  will  interfere  to  prevent  the  accomplishment  of 
any  such  purpose.  The  rule  seems  to  be  this :  Irrespective 
of  any  question  of  trade-marks,  manufacturers  have  no  right 
by  imitative  devices,  to  b^uile  the  public  into  buying  their 
wares,  amder  the  impression  that  they  are  buying  those  of 
their  rivals,  nor  has  a  corporation  a  right  to  take  and  use  a 
name  so  similar  to  that  of  another  already  in  existence  as  to 
be  calculated  to  deceive  the  public  dealing  with  it.  From 
among  the  numerous  cases  on  the  subject,  I  select  the  follow- 
ing:   Coais  V,  Thread  Co,,  149  U.  S.  562  (13  Sup.  Ct.  Rep. 
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966) ;  McLem  v.  Fleming,  96  TJ.  S.  245 ;  Holmes,  Booth  Jc 
Haydens  v.  Holmes,  Booth  &  Atwood  Mfg.  Co.,  87  Conn. 
278;  Thread  Co.  v.  Armitage,  67  Ped.  Rep.  896;  Higgins 
Co.  V.  Higgms  Soap  Co.,  144  K  Y.  462  (39  N.  E.  Rep. 
490)  ;  Croft  v.Dan/y  7  Beav.  84.  In  Holmes,  Booth  &  Hoydens 
V.  Holmes,  Booth  &  Atwood  Mfg.  Co.,  supra,  it  is  said,  in 
substance :  Actual  fraud  need  not  be  shown.  It  is  enough  if 
the  name  of  the  alleged  infringer  is  calculated  to  deceive.  In 
the  case  at  bar,  names  are  identical.  It  is  true  the  plaintiff 
company  has  for  some  time  past  used  the  word  'incorporated' 
in  connection  with  its  name;  but  this  word  is  no  paft  of  its 
legal  title,  and,  if  it  was,  while  its  use  might  destroy  the 
identity  of  the  two  names,  it  would  not  deprive  them  of  their 
deceptive  similarity.  It  is  a  descriptive  word  only,  and  is 
equally  so  to  both  organizations.  Outside  of  these  considera- 
tions, however,  defendants  are  in  no  position  to  insist  that 
plaintiff  company  must  distinguish  itself  from  the  corpora- 
tion they  have  formed. 

If  possible,  as  I  have  already  said,  for  tlie  Iowa  corpo- 
ration to  use  its  name  in  any  way  not  injurious  to  the  business 
of  plaintiff,  it  is  entitled  to  do  so,  but,  inasmuch  as  the  names 
are  exactly  the  same,  it  seems  obvious  that  such  use 
4  can  be  made  only  in  matters  purely  formal.    Plaintiff 

is  entitled  to  relief  by  injunction.  The  judgment 
should  be  broad  enough  to  be  protective.  An  entry  may  be 
drawn  prohibiting  the  defendants,  their  servants,  etc.,  from 
publishing  or  issuing  any  herd  book  under  the  name,  or  pur- 
porting to  be  published  by  the  authority  of  the  Red  Polled 
Cattle  Club  of  America,  or  from  representing  or  holding 
said  corporation  out  to  the  public  as  the  Red  Polled  Cattle 
Club  of  America. 

See,  also,  as  sustaining  these  conclusions.  Lodge  v.  Ora- 
]tam,  96  Iowa,  592. 

III.  It  is  said  the  plaintiff  is  not  entitled  to  equitable 
relief  because  of  its  laches,  because  the  separation  was  in 
X888,  and  defendants  have  continued  business  right  ajong 
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and  were  not  disturbed  until  1895.  The  facta  are  not  quit© 
in  harmony  with  the  statement  It  is  true  that  Murray,  and 
perhaps  othei*s  with  him,  not  as  a  corporation,  had  been  pur- 
suing the  business ;  but  the  incorporation  came  in  1895,  and  a 
principal  fact  of  contention  is  the  right  to  own  and  publish 
the  herd  book,  the  thtrd  volume  of  which,  as  edited  by  Mur- 
ray, is  now  in  process  of  publication,  to  prevent  which  this 
suit  is  in  part  instituted.  The  judgment  is  affibmed. 
Waterman,  J.,  takes  no  part. 

1  131  44» 

J38    481  Jennie  W.  Heaton  v.  George  W.  Ainley. 

Contract  on  Back  of  Kote.    An  agreement  written  on  the  back  of  a 

1  note  is  a  part  thereof. 

CoNSTiujcrioN  Where  a  wife  executed  a  note,  stipulating  that  it 
was  given  to  secure  the  payee  against  loss  he  might  sustain  by 
8  reason  of  any  account,  mdorsement,  or  signing  of  any  notes  or 
other  papers  of  the  husband,  and  the  husband  was  then  indebted 
for  a  balance  on  account,  the  note  secures  such  account,  though, 
through  inadvertence,  the  name  of  the  husband  is  not,  in  terms, 
repeated  in  the  writing. 

Sureties:    Puesltmptions.    Where  it  does  not  appear  when  a  surety 

4  took  up  the  note,  it  may  be  presumed  that  he  did  so  at  maturity. 

Application  of  paymknts.    Where  a  surety  pays  the  note,  but  the 
maker,  having  no  knowledge  thereof,  gives  a  new  note  to  the 

5  surety,  with  the  understanding  that  it  is  in  lieu  of  the  former,  and 
is  to  be  discounted  at  a  bank,  and  the  proceeds  applied  to  the 
former,  payments  made  by  the  maker  of  the  second  note  should 
be  applied  on  the  first  one. 

Same.     Where  a  husband's  creditor  knowingly  receives  the  proceeds 

6  of  the  sale  of  lots  mortgaged  by  the  wife  to  secure  the  debt,  he 
must  apply  them  on  the  mortgage. 

Samk.    a  creditor  receiving  a  payment  without  instructions  may 

7  apply  it  on  any  claim  he  chooses. 

Judicial  Notice.    The  court  takes  judicial  notice  that  '*acct"  stands 

2  for  "account." 

AppecU  from  Dallas  District  Caurt, — How.  John  A.  Story, 

Judge. 
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Fbiday,  'Apbil  7,  1899. 

Action  for  an  accoimting  of  money  received  on  certain 
mortgages,  and  praying  for  their  cancellation.  The  defend- 
ant Ainley  asked  for  judgment  for  the  amount  due,  and 
decree  of  foreclosure.  The  district  court  found  a  balance  of 
six  hundred  and  twenty-one  dollars  and  forty  cents  owing 
Ainley,  and  entered  a  decree  accordingly.  Ainley  appeals. — 
Modified. Bind  affirmed. 

Read  &  Read  for  appellant. 

Shortley  £  Harpel  and  White  &  Clark  for  appellees. 

Ladd,  J. — On  the  tenth  day  of  May,  1889,  the  plaintiff 
executed  to  the  defendant  Ainley  a  note  of  one  thousand  dol- 
lars, and  a  mortgage,  securing  its  payment,  on  forty-two  lots 
in  Perry ;  and  on  the  same  day  she  and  the  defendant  Heaton, 
her  husband,  executed  a  note  for  a  like  amount,  and  a  mort- 
gage, securing  it,  on  fourteen  lots  belonging  to  him,  which 
have  since  been  conveyed  to  her.  The  last  note  was  given  to 
indemnify  Ainley  against  any  loss  he  might  sustain  by  reason 
of  indorsing  or  signing  notes  with  Heaton.  That  this  was 
also  the  purpose  of  executing  the  first  note  is  not  questioned, 
but  something  more  is  claimed  for  it.    When  delivered,  this 

was  written  on  the  back:  "It  is  hereby  agreed  that 
1  this  note  is  not  transferable,  and  that  it  is  given, 

together  with  the  mortgage  securing  the  same,  only 
for  the  purpose  of  seeuring  C.  H.  Ainley  against  any  and  all 
loss  the  said  Ainley  sustains  by  reason  of  any  acct,  indorse- 
ment or  signing  of  any  notes,  bonds,  or  other  papers.''  This 
was  as  much  a  part  of  the  note  as  though  incorporated  in  the 
body  of  it  Elmore  v.  Higgins,  20  Iowa,  250 ;  Staie  v.  Strat- 
ton,  27  Iowa,  420 ;  Oskaloosa  College  v.  Hickoky  46  Iowa, 
287.  That  the  abbreviation  "aoct''  stands  for  "^account,'' 
admits  of  no  doubt  It  has  been  in  common  use  in  conmiei^ 
cial  transactions  for  so  long  that  the  memory  of  man  runneth 
Vol-.  1081a— a 
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not  to  the  contrary,  and  its  meaning  is  as  well  understood  aa 
though  the  word  had  been  written  out.    It  is  given  as 

2  an  abl)reviation  in  common  use  by  the  lexicographers, 
and  the  courts  will  certainly  take  notice  of  that  which 

every  one  else  knows.  See  authorities  collected  in  1  Enc.  Pi- 
&  Prac.  42,  and  1  Am.  &  Eng.  Enc  Law,  97.  There  was  then 
a  balance  of  several  hundred  dollars  due  Ainley  on  account, 
and,  ill  view  of  this  fact,  the  meaning  of  the  writing  is  not 
doubtful.  The  loss  contemplated  was  evidently  (1)  that 
which  might  be  sustained  by  reason  of  existing  account ;  and 
(2)  that  which  might  result  to  him  as  indorser  or  surety. 
The  plain  language  employed  answers  the  contention  of  the 
appellees  that  indemnity  to  Ainley  as  surety  only  was 

3  intended.     That  liabilities  of  Heaton  were  referred 
to  fully  appears  from  the  evidence  and  surrounding 

circumstances,  and  is  not  questioned  by  the  appellees.  Doubt- 
less, the  words  "of  George  Heaton"  were  inadvertently 
omitted  from  the  writing,  and  we  shall  proceed  as  though 
they  were  annexed  thereto. 

II.  Ainley  was  surety  on  two  notes  for  one  thousand 
six  hundred  dollars  executed  by  Heaton  to  Joseph  Ainley,  and 
payable  August  11,  1889.  Whether  these  in  fact  belonged  to 
Joseph,  or  this  was  the  method  taken  by  Ainley  to  obtain 
them  for  himself,  we  need  not  determine.  That  he  repre- 
sented Joseph,  and  furnished  the  money  to  take  up  other 
obligations,  and  Heaton  so  understood,  are  not  disputed.  In 
some  way  the  notes  were  obtained,  or  taken  up,  but 

4  how  or  when  is  not  disclosed.    In  the  absence  of  any 
showing,  we  may  well  presume  this  to  have  been  done 

at  their  maturity.  Ainley  paid  a  balance  of  one  thousand 
and  twenty  dollars  and  sixty-five  cents  on  the  notes  to  Chand- 
ler, Brown  &  Co.,  September  30,  1889.  This  was  unknown 
to  Heaton,  who  executed  another  note  to  Ainley,  with  the 
understanding  that  it  should  be  indorsed  to  the  Commercial 
Bank,  and  funds  obtained  to  liquidate  them.  Ainley  simply 
indorsed  this  note,  and  left  it  with  the  bank  for  collection. 
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It  requires  no  further  Attention,  except  as  indicating  the 
ai^cation  which  should  be  made  of  certain  payments. 
Heaton  paid  the  bank  one  hundred  and  forty-nine  dollars 
and  fifty  cents  on  August  8,  1890;  and  on  the  nineteenth 
day  of  December,  1892,  $290,  derived  from  a  certain  mort- 
gage given  Ainley  to  secure  this  note,  was  left  there 

5  to  be  applied  thereon.     As  Ainley  represented  the 
note  to  have  been  given  in  lieu  of  those  to  Chandler, 

Brown  &  Co.,  and  Heaton  so  believed,  these  payments  should 
be  applied  on  that  debt  Ainley  also  received  one  thousand 
one  hundred  and  ninety-seven  dollars  and  fifty  cents  from  the 
proceeds  of  a  grain  elevator  sold  by  Heaton  on  the  thirteenth 
dav  of  February,  1893. 

III.  Several  of  tEe  lots  owned  by  plaintiff,  on  which 
the  first  mortgage  mentioned  was  executed  to  Ainley,  were 
•old,  and  the  mcmey  and  securities  derived  therefrom  turned 
over  to  him.  He  was  fully  advised  that  these  came  from  the 
sale  of  such  lots.  It  was  her  imderstandin^  that  the  proceeds 
of  any  lot  sold  should  be  applied  in  liquidation  of  this  mort- 
gage, and  Heaton  had  no  authority  to  use  these  for  any  other 
purpose.       Without    direction,     then,     Ainley    was 

6  bound  to  apply  them  on  her  obligation.    It  is  argue<l 
that  the  lots  in  fact  belong  to  Heaton,  and  had  been 

fraudulently  transferred  to  his  wife.  She  acquired  the 
property  long  before  the  indebteilness  was  incurred,  and 
without  the  purpose  of  defeating  any  of  his  creditors,  present 
or  future.  It  follows  that  the  sums  receiveil  from  the  sale 
of  lots  muHt  bo  applied  on  the  plaintiff's  mortgage, — that 
is,  two  hundred  dollars  received  from  Rail  October  30,  1894 ; 
two  hundred  dollars  received  from  Mrs.  Alpaugh  February 
15, 1895;  two  hundred  and  fifty  dollars  received  from  White 
Jmio  1,  1^05;  and  four  hundred  and  eighty  dollars  received 
from  Mann  August  5,  1895.  By  so  doing  there  appears 
to  be  a  balance  of  two  hundred  and  nine  dollars  and  seventy- 
five  cents  June  1,  1895.  At  that  time  more  than  this  amount 
was  due  from  Heaton  on  account,  after  allowing  all  proper 
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credits ;  and,  as  the  plaintifPs  note  and  mortgage  were  given 
in  part  to  secure  this,  we  think  Ainley  entitled  to  judgment 
for  this  balance,  with  interest  at  the  rate  of  six  per  cent,  per 
annum  from  June  1,  1895,  and  a  decree  foreclosing  the 
mortgage. 

IV.  But  these  payments  have  simply  been  applied  to 
reduce  the  obligation  of  the  plaintiff  given  to  indemnify 
Ainley  against  loss  on  account  or  as  surety  of  Heaton,  and  it 
remains  to  determine  on  what  indebtedness  of  his  they 
should  be  credited.  The  Mann  notes  for  four  himdred  and 
eighty  dollars  were  delivered  to  Ainley  August  5,  1889,  and 
by  him  credited  on  his  general  account  with  Heaton.  The 
appellees  say  that  these  should  be  so  applied  as  to  reduce 
the  plaintiff's  obligation.  This  is  true,  as  we  have  seen,  but 
that  does  not  aid  in  determining  on  what  debt  of  Heaton 
the  credit  should  be  entered.  Ainley  says  he  and  Heaton 
agreed  it  should  be  on  the  accoamt,  while  the  latter  denies 

this,  but  does  not  claim  that  any  instructions  were 
7  given.     In  the  absence  of  any  direction,  Ainley  had 

the  right  to  place  the  credit  on  any  indebtedness  he 
might  choose.  The  proceeds  of  the  other  lots  are  to  be 
applied  on  sums  heretofore  mentioned  as  having  been  paid 
out  by  Ainley.  After  allowing  Heaton  all  proper  credits, 
and  Ainley  interest  at  the  rate  of  six  per  cent,  per  annum 
on  moneys  paid  out,  there  was  due  on  the  latter  on  June  1, 
1895,  the  sum  of  one  thousand  and  ninety-three  dollars  and 
sixty-one  cents.  Judgment  will  be  rendered  for  this  amount, 
with  interest  at  the  rate  of  six  per  cent,  per  annum  from  that 
date,  and  decree  entered  foreclosing  the  mortgage  executed 
on  the  fourteen  lots  oi  Heaton.  One-half  of  the  costs  of  this 
court  will  be  taxed  to  each  party — Modified  and  affirmed. 
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Sarah  T.  Parker  v.  The  Des  Moines  Life  Association, 

Appellant. 

iBsarance:  Suicidr.  'J'he  suicide  of  insured,  not  in  pursuance  of  a 
preconceived  intent  existing  when  the  policy  was  taken  out,  does 
not,  in  the  absence  of  a  provision  for  forfeiture  in  such  case, 
constitute  a  defense  as  against  the  beneficiary  named  in  the  pol- 

6  icy,  and  the  fact  that  the  company  was  organized  under  chapter 
65,  Twenty-first  Greneral  Assembly  and,  therefore,  the  assured 
had  a  right  with  the  permission  of  the  company  to  change 
the  beneficiary  without  the  original  beneficiary*s  consent  does  not 
change  the  rule,  the  policy  benefit  being  taken  by  contract  and 
not  inheritance,  and  no  change  of  beneficiary  having  been  made. 

Samb:    a  secret  intent  on  the  part  of  insured  at  the  time  of  taking 

7  out  a  policy  on  his  life  to  commit  suicide,  vitiates  the  policy  even 
as  against  the  beneficiary  named  therein  although  there  is  no 
provision  for  forfeiture  in  case  of  suicide. 

Pleading:  Setting  our  insurance  application.  Under  Acts  Kigh- 
teenth  ,General  Assembly  chapter  21 1,  section  2,  providing  that 
5  insurer  cannot,  in  an  action  on  a  policy,  plead  or  prove  the  appli- 
cation therefor,  unless  it  be  attached  to  the  policy,  an  answer,  in 
an  action  on  a  policy,  setting  up  fraud  in  the  application  therefor, 
is  insufficient  unless  it  shows  that  the  application  was  attached  to 
the  policy. 

Judgment  upon.    Where  the  answer,  in  an  action  on  a  policy,  con- 

2  tains  a  general  denial  and  a  denial  of  plaintiff's  ownership,  it  is 

3  error  to  summarily  enter  judgment  upon  the  pleadings,  without 
proof  of  plaintiffs  claim. 

Denial:    Construction  of.    An  answer  in  an  application  on  a  life 
]    policy  does  not  deny  the  death  of  assured  by  merely  denying  that 
he  died  on  the  day  stated  in  the  complaint,  his  death  being  ad> 
mitted  in  other  portions  of  the  answer. 

Appeal:  Repleading:  Waiver.  By  repleading  matter  in  answer 
after  it  has  been  stricken,  defendant  does  not  waive  exceptions 

4  to  the  ruling  in  striking  such  matter,  even  if  the  exceptions  to  the 
ruling  on  the  new  answer  are  not  available  on  appeal  from  the 
first  ruling,  but  can  present  the  exceptions  to  the  ruling  on 
appeal  from  the  final  judgment. 

Filing  abstract:    Dismisiial.    After  argument  on  the  merits,  an 
7    appeal  will  not  be  dismissed,  as  of  course,  because  of  failure  to 
file  the  abstract  within  the  time  fixed  by  the  rules. 
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Notice  of:  Sufficiency  A  notice  of  appeal  which  notifies  the 
plaintiffs  that  defendant  appeals  from  the  'rulings  and  judg- 
ments" of  the  district  court  rendered  on  certain  specified  dates  is 

2  sufficient  to  admit  of  appellant  presenting  its  exception  to  the 
final  judgment  although  such  judgment  was  not  rendered  at 
either  of  the  dates  specified,  where  one  of  the  dates  is  a  mistake, 
no  ruling  or  judgment  appearing  to  have  been  made  or  rendered 
on  that  date. 

Appeal  from  Clinton  District  Court, — Hon.  P.  B.  Wolfe, 

Judge. 

Satubday,  Apbil  8^  1899. 

* 

Action  upon  a  policy  of  life  insurance.  There  was  a 
judgment  in  plaintiff's  favor.  Defendant  appeals. — 
Reversed, 

A,  H.  Evans  and  Carr  £  Parker  for  appellant. 

Frank  P,  McGinn  for  appellee. 

Waterman,  J. — The  petition  states  a  cause  of  action 
upon  a  policy  of  insurance  issued  by  defendant  company 
upon  the  life  of  one  Henry  Parker,  and  payable,  in  the  event 
of  loss,  to  plaintiff.  Defendant  answered,  setting  up  various 
defenses  in  different  paragraphs  or  divisions  of  its  pleading. 
The  first  paragraph  contained  a  general  denial,  except  as  to 
admissions  specially  made;  the  second,  an  admission  of 
defendant's  corporate  capacity;  the  third,  a  denial,  upon 
information  and  belief,  of  Parker's  death  "on  the  11th  day 
of  November,  1895,"  and  of  plaintiff's  ownership  of  the 
policy.  The  fourth  division  of  the  answer  sets  up  the  falsity 
of  certain  answers  made  by  Parker  to  questions  contained  in 
the  application  for  such  insurance.  Division  5  contains  a 
charge  that  Parker's  death  was  caused  by  his  own  willful 
and  voluntary  act ;  and  in  division  6  it  is  averred  that  Parker 
applied  for  and  procured  the  policy  in  suit  with  the  fraudu- 
lent intent  to  commit  suicide.  Later,  this  answer  was 
amended  by  adding  an  allegation  that  defendant  company 


April  1S99J      Parker  v.  Des  Moines  Life  AssV.  11^ 

was  incorporated  as  a  mutual  benefit  association,  under 
Acts  Twenty-first  General  Assembly,  chapter  65.  Plaintiff 
filed  a  motion  to  strike  out  all  of  the  fourth,  fifth,  and  sixth 
divisions  of  the  answer,  upon  the  following  grounds :  "All  of 
the  fourth,  fifth,  and  sixth  paragraphs, — ^that  is  to  say,  all  that 
portion  of  defendant's  answer  beginning  with  the  firstword  in 
thefirst  line  on  the  second  pageof  said  answer  and  endingwith 
the  word  Void'  in  the  fifteenth  line  of  the  sixth  paragraph 
on  the  fourth  page  of  said  answer, — and  also  the  application 
attached  to  said  answer,  which  is  made  a  part  thereof:  (1) 
All  the  averments  and  allegations  in  said  fourth  paragraph 
constitute  a  pleading  or  pleadings  based  upon  a  written 
application  alleged  to  have  been  signed  by  the  said  insured 
^d  given  to  said  company,  in  consideration  and  upon  the 
faith  of  which  the  policy  sued  upon  in  this  action  was  issued 
to  said  Henry  Parker,  and  that  neither  said  application,  nor 
a  copy  thereof,  was  ever  attached  to  said  policy  nor  indorsed 
thereon.  (2)  All  the  averments  and  allegations  in  the  fifth 
paragraph  of  defendant's  answer  are  immaterial,  irrelevant, 
incompetent,  and  constitute  no  defense,  nor  any  part  of  a 
defense  to  plaintiff's  petition.  (3)  That  all  the  averments 
and  aUegations  in  the  sixth  paragraph  of  said  answer  are 
immaterial,  irrelevant,  incompetent,  argumentative,  and 
matters  of  evidence.  (4)  That  the  application,  a  copy  of 
which  is  attached  to  said  answer,  nor  a  copy  thereof,  is  not 
now,  and  never  was,  attached  to  said  policy  nor  indorsed 
thereon.  (5)  Plaintiff  specially  moves  that  the  following  be 
stricken  out  of  defendant's  amended  and  substituted  answer, 
viz. :  All  of  that  portion  of  said  answer  beginning  with  the 
word  'are,'  in  the  twenty-second  line  of  the  fourth  paragraph 
of  the  second  page,  and  ending  with  the  word  'no,'  in  the 
second  line  of  the  third  page  of  said  answer,  for  the  reason 
that  the  same  is  immaterial,  irrelevant,  redundant,  and 
matter  of  evidence."  The  last  ground  refers  to  the  answers 
given  by  Parker  in  his  application  for  the  policy.  By  agree- 
ment this  motion  was  to  stand  both  as  a  motion  and  a 
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demurrer.  It  was  sustained  by  the  court,  and  defendant's 
exception  to  the  ruling  was  duly  entered.  Thereafter,  sub- 
stantially the  same  pleading  was  filed  as  a  second  amended 
and  substituted  answer.  The  only  practical  difference  is  that 
it  contains  the  matter  set  up  in  the  amendment  to  the  first 
answer,  in  which  it  is  averred  that  it  is  a  mutual  benefit 
association,  doing  business  "[as  provided  in  chapter  65  of 
the  Acts  of  the  21st  General  Assembly  of  the  State  of  Iowa]''. 
This  answer  was  attacked  by  motion  to  strike  similar  to  the 
motion  already  set  out,  except  that  it  also  asks  to  have 
stricken  the  language  which  we  have  enclosed  in  brackets, 
and  also  the  application  attached  to  the  answer,  and,  as  an 
additional  ground,  charges  that  the  matter  set  up  is  the 
same  as  was  formerly  pleaded.  This  motion  was  sustained  a^ 
to  divisions  5  and  6^  which  were  the  same  as  in  the  original 
answer,  defendant  excepting.  Plaintiff  then  demurred  to 
the  fourth  division,  which  is  identical  with  the  fourth  para- 
graph of  the  original  answer,  and  the  demurrer  was  sus- 
tained, defendant  again  preserving  its  exception.  Defendant 
refusing  to  plead  further,  judgment  was  rendered  in  plain 
tiff's  favor  for  the  amount  claimed. 

II.     It  is  first  urged  by  appellant  that  there  was  enough 

remaining  in  the  answer,  after  the  motion  and  demurrei 

were  sustained,  to  put  plaintiff  on  proof  of  her  claim,  and 

that  it  was  therefore  error  to  render  judgment  in  her 

1  favor.    Appellant  claims  that  the  answer  contains  a 
denial  of  Parker's  death,  but  to  this  ^e  cannot  assent. 

The  third  paragraph,  to  which  reference  is  made,  merely 
denies  that  Parker  died  on  November  11,  1895.  In  other 
divisions  of  the  same  pleading  his  death  is  admitted.  Thert- 
was,  however,  remaining  in  the  answer,  a  denial  that  plain- 
tiff was  the  owner  of  the  policy  sued  upon.  It  is  insisted 
by  appellee  that  the  record  is  such  that  defendant  is  not 
entitled  to  make  this  point,  for  no  appeal  was  taken 

2  from  the  judgment.     The  notice  of  appeal,  omitting 
the  caption,  is  as  follows:     "To  Said  plaintiff  and 
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her  Attorney  F.  P.  McGIdd,  and  J.  H.  Edens,  Clerk  of 
Said  Court:  You,  and  each  of  you,  are  hereby  notified  that 
said  defendant  hereby  appeals  from  the  rulings  and  judg- 
ments of  the  district  court  rendered  on  the  24th  day  of  Sep- 
tember, 1896,  the  16th  day  of  December,  1896,  and  the  28th 
day  of  April,  1897,  respectively,  to  the  supreme  court  of  the 
state  of  Iowa.  Dated,  Clinton,  Iowa,  May  8,  1897.  A.  H. 
Evans,  L.  A,  Ellis,  and  F.  W.  Ellis,  Attys.  for  Defendant.'' 
On  September  24,  1896,  the  order  was  made  sustaining  the 
first  motion.  December  16th  the  second  motion  was  sustained 
in  part,  as  we  have  stated.  We  find  no  order  or  judgment 
of  date  April  28,  1897.  The  demurrer  was  sustained,  and 
judgment  awarded,  on  the  sixth  of  April,  and  the  entry 
thereof  was  made  on  May  8th.  Appellee  claims  that  this 
does  not  show  an  appeal  from  the  judgment  Notwithstand- 
ing the  discrepancy  in  the  dates,  we  think  the  notice  suffi- 
cient to  admit  of  appellant  presenting  here  its  exception  to 
the  judgment    Kennedy  v.  Rosier,  71  Iowa,  671.    It 

3  was  error  for  the  trial  court  to  summarily  enter 
judgment,  as  though  no  pleading  was  on  file  for 

defendant,  with  defendant's  general  denial,  and  special 
denial  of  plaintiflPs  interest  in  the  policy,  still  standing. 

III.     Appellee  contends  that,  by  pleading  over  after 
the  ruling  on  the  first  motion,  defendant  has  waived  its  right 
to  be  hoard  on  the  exceptions  then  taken,  and,  as  we  under- 
stand, it  is  also  claimed  there  is  no  ground  for  com- 

4  plaint  of  the  court's  action  on  the  amended  and  sub- 
stituted answer,  as  that  was  but  a  re-pleading  of 

matter  which  had  been  formerly  stricken,  and  it  was  proper, 
on  that  groimd,  to  strike  the  pleading  from  the  files.  But 
we  are  by  no  means  sure  that  the  court  so  treated  this  answer. 
It  is  true  that  in  sustaining  the  motion  the  court  said  that 
divisions  5  and  6  were  stricken,  "on  the  ground  that  they 
were  the  same  paragraphs  which  were  stricken  by  Judge 
House."  But  he  at  the  same  time  overruled  the  motion  as  to 
the  fourth  division,  which  was  identical  with  the  fourth 
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division  of  the  original  answer,  to  which  the  first  motion  to 
strike  was  also  sustained.  However  this  may  be,  if  the  second 
answer  was,  in  its  fourth,  fifth,  and  sixth  divisions,  but  a 
re-j)leading  of  matter  which  had  before  been  stricken,  it 
would  not  constitute  a  waiver  by  defendant  of  its  exception 
to  the  rulings  on  the  first  motion,  and  the  questions  raised 
by  the  attack  on  each  of  these  pleadings  are  the  same. 
Defendant  was  not  obliged  to  appeal  directly  from  the  ruling 
on  the  first  motion,  but  was  entitled  to  proceed  to  judgment, 
and  present  its  exceptions  to  the  intermediate  orders,  on 
appeal  from  the  final  result  Jones  v.  Railroad  Co.,  36 
Iowa,  68. 

IV.  It  is  insisted  by  appellant  that,  as  it  does  not 
affirmatively  appear  in  the  answer  that  a  copy  of  the  appli- 
cation was  not  indorsed  upon,  or  attached  to,  the  policy,  as 
required  by  section  2,  chapter  211,  Acts  Eighteenth  General 
Assembly,  it  was  error  to  sustain  the  demurrer  to  the  defense 
set  up  in  the  fourth  division.  The  thought  seems  to  be  that 
the  burden  was  on  plaintiff  to  show  that  this  statute  was  not 
oomplied  with.  This  section,  after  requiring  insurance  com- 
panies to  indorse  upon,  or  attach  to,  each  policy  the  applica- 
tion made  therefor,  says,  "The  omission  so  to  do  shall  not 
render  the  policy  invalid,  but  if  any  company  or  association 
nt^lects  to  comply  with  the  requirements  of  this  section,  it 
shall  forever  be  precluded  from  pleading,  alleging  or  proving 
such   application   or   representations   or   any   part   thereof 

*  *  *  in  any  action  on  such  policy  *  *  *" 
5  The  indorsement  of  a  copy  of  the  application  upon 

the  policy,  or  its  attachment  thereto,  being  thus  madx5 
a  necessary  foundation  for  pleading  the  falsity  of  statements 
made  therein,  it  follows  that  defendant  must  supply  this 
basis  by  an  allegation  that  the  requirements  of  this  statute 
have  been  complied  with.  This  not  being  done  in  the  answer, 
the  demurrer  was  properly  sustained. 

V.  The  fifth  division  of  the  answer*  sets  up  as  a  defense 
the  suicide  of  the  assured.    In  the  case  of  Seiler  v.  Asgoda- 
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turn,  105  Iowa,  87,  we  held  that  the  suicide  of  the  assured 
would  not  operate  to  avoid  the  policy  as  against  a  beneficiary 
named  therein,  where,  as  here,  the  policy  contained  no  pro- 
vision of  forfeiture  in  such  case.  It  is  sought  to  dis- 
6  tinguish  that  case  from  the  one  at  bar,  on  the  ground 

that  the  defaidant  here  is  an  assessment  company 
oi^anized   under   chapter    65,    Acts    Twenty-first   General 
Assembly,  and  that  the  assured  had  a  right,  under  the  law, 
with  the  permission  of  the  company,  to  change  the  bene- 
ficiary without  the  latter's  consent    We  are  not  able  to  see 
that  this  distinction  alters  the  principle  announced  in  the 
SeUer  Case.    This  policy  was  made  payable  to  plaintiflF.    It 
does  not  appear  that  any  change  of  beneficiaries  was  ever 
made.    Upon  Parker^s  death,  plaintiff  took  by  contract,  and 
not   by   inheritance   from    the    assured.       This    view    has 
support  in  Patterson  v.  Insumnce  Co.,  100  Wis.  118  (75 
N.  W.  Eep.  980),  where  a  similar  question  was  passed  upon, 
and  in  which  the  court  says:     "Such  a  beneficiary  has  an 
actual  subsisting  interest  in  the  policy,  subject  to  the  right 
of  the  insured  who  has  paid  the  premiums  to  vest  it  else- 
where; but,  until  such  action  by  the  assured,  the  interest  of 
the  beneficiary  is  such  a  vested,  subsisting  interest  as  would 
pass  to  the  administrator  of  the  beneficiary  in  case  of  his 
death.    Such  being  the  case,  it  falls  directly  within  the  prin- 
ciple of  the  New  York  and  Minnesota  cases  [there  referred 
to],  which  hold  that,  as  against  such  a  beneficiary,  suicide  i& 
not  a  defense,  in  the  absence  of  a  provision  in  the  policy.*' 
The  principle  upon  which  we  rested  the  decision  in  the 
SeUer  Case  controls  here.    Plaintiff's  interest  was  acquired 
by  contract.     The  fact  that  it  could  have  been  devested  by 
the  assured  does  not  matter,  for  that  was  not  done.     This 
case,  as  well  as  the  SeUer  Case,  is  to  be  distinguished  from 
BUter  V.  Insurance  Co.,  169  TJ.  S.  139  (18  Sup.  Ct.  Rep. 
300),  relied  upon  by  defendant.    We  need  not  repeat  what 
is  said  on  this  subject  in  the  SeUer  Case,  but  we  avail  our- 
selves of  the  opportunity  to  add  to  the  authorities  there  cited, 
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in  support  of  tlie  conclusion  reached,  not  only  the  Wisconsin 
case  from  which  we  have  quoted,  but  also  Morris  v,  Assur- 
<mce  Co.,  183  Pa,  St.  563  (39  Atl.  Rep.  52).  Both  of  these 
cases  appeared  after  the  opinion  in  the  Seller  Case  was  filed. 
The  motion  to  strike  this  division  of  the  answer  was  properly 
sustained. 

VI.  The  sixth  division  of  the  answer  set  up  fraud  on 
the  part  of  Parker  in  procuring  the  policy.     It  was  alleged 
that  he  secured  the  same  with  the  intent  at  the  time  to  com- 
mit suicide.     It  needs  no  argument  to  show  that  a 

7  secret  intent  of  this  kind  would  amount  to  a  fraud; 
and,  as  fraud  vitiates  all  contracts,  this  defense,  if 

established,  would  defeat  a  recovery  on  the  policy.  Being 
void  in  ita  inception,  no  rights  would  accrue  under  the  con- 
tract to  any  person.    Patterson  v.  Insurance  Co.,  supra, 

VII.  'Appellee's  motion  to  dismiss  the  appeal  is  not 
well  taken.  What  we  have  already  said  will  indicate,  in  part, 
our  reasons  for  this  ruling.     We  only  need  add  that  the 

assignments  of  error  are  sufficiently  specific,  and  that, 

8  after  argument  on  its  merits,  an  appeal  will  not  be 
dismissed,  as  a  matter  of  course,  because  the  abstract 

of  record  is  not  filed  within  the  time  fixed  by  the  rules  of  this 
court.      For   the   reasons   assigned   the   judgment   will   be 

BEVERSED. 


G.  W.  CuLLTSoN  V.  Edmund  Lindsay  and  George  S.  Rain- 
bow^ Appellants. 

Attorney  and  Client:    withdrawal  of  attorney.    Where  a  client, 
after  suit  has  been  brought,  denies  liability  for  fees,  unless  suc- 
3    cessf ul,  the  attorney  may  withdraw,  if  his  remaining  is  not  neces- 
sary to  a  successful  conduct  of  the  suit. 

Same:    Burden  of  proof.    Where  an  attorney  withdraws  from  a  suit, 
it  cannot  be  presumed,  in  the  absence  of  evidence,  that  the  subse- 

3  quent  adverse  result  to  his  client  was  due  to  his  withdrawal. 

Authority.    An  attorney  is  not  authorized,  on  his  own  motion,  to 

4  commence   affirmative   proceedings  to  keep  alive  a  judgment 
which  he  has  for  collection. 
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Contract!  Jury  qtustion.  Ueplevin  being  brought  against  a  judg- 
ment creditor  and  a  levying  officer,  the  attorney  for  the  former 
employed  another  attorney,  who,  with  knowledge  of  both  defend- 
ants, conducted  the  defense  In  a  suit  against  such  defendants 
by  the  second  attorney,  for  services,  the  evidence  as  to  whether 
9  the  first  attorney  held  the  judgment  to  collect  on  a  contingent 
fee  basis,  and  with  no  authority  to  employ  assistance,  was  con- 
flicting, the  second  testifying  that  the  creditor  admitted  that  the 
first  attorney  had  such  authority.  There  was  evidence  that  the 
officer  had  requested  the  second  attorney  to  take  part  in  the  case. 
Beki,  that  the  issue  of  an  agreement  by  defendants  to  pay  the 
second  attorney  for  his  services  was  for  the  jury 

Charge  and  Proof:  Fkaud.  Under  an  instruction  that  recovery  is 
autliorized  where  an  attorney  necesitated  a  transcript  by  putting 

5  into  an  abstract  filed  by  him,  statements  as  to  evidence  which  he 
knows  to  be  false,  the  attorney  is  not  liable  for  putting  in  such 
evidence  recklessly  while  havings  reasonable  ground  to  believe 
that  the  statements  are  untrue. 

Same.  Negligence  of  an  aUorney.  In  an  action  by  an  attorney  for 
services,  the  jury  entered  a  general  verdict  in  his  favor,  and  found 
specially  that  he  was  negligent  in  certain  matters,  as  claimed  by 
the  client.    The  court  had  instructed  that  if  plaintiff  was  acting 

6  under  the  directions  of  another  attorney,  who  had  sole  control  of 
the  case,  he  would  not  be  liable  for  negligence.  Held,  that  the 
special  findino:  was  not  inconsistent  with  the  general  verdict. 

EvideiK-e:  Harmless  krror.  In  a  suit  by  an  attorney  for  services, 
in  rendering  which  the  client  claimed  he  had  been  negligent,  the 

7  erroneous  admission  of  evidence  for  the  attorney  on  the  Issue  of 
negligence  was  harmless,  where  the  jury  found  against  him 
thereon. 

Samb.    Where  a  fact  is  shown  in  evidence  without  conflict,  error  in 
7    excluding  further  evidence  thereof  is  harmless. 

Offer  for  special  purpose:  Contradiction,  Where  the  transcript 
of  testimony  given  by  a  witness  in  one  case  is  introduced  in 
another,  the  jury  may  compare  the  testimony  therein  with  that 
H  given  by  the  witness  in  the  second  case,  though  the  transcript  was 
introduced  merely  to  show  what  the  witness  *'said  on  a  given 
issue*'  and  not  to  show  that  his  testimony  in  the  transcript  was 
truthful. 

Appeal:    Review:    Judgment  non  obUante.    By  moving  for  Judg- 
2    ment  notwithstanding  a  general  verdict,  on  the  groulid  that  the 
special  findings   are  inconsietent  therewith,  a  party  does   not 
waive  his  right  to  complain,  on  appeal,  of  other  errors. 

Notice  of  appeal:    CUrk  and  deputy.    A  notice  of  appeal  maj  be 
served  on  a  deputy  clerk,  though  the  clerk,  who  is  not  present,  is 
1    ^gcessible  at  the  tin^e, 
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Appeal  from  Shelby  District  Court. — Hon.  W.  R.  Gbebn, 

Judge. 

Saturday,  Apbil  8,  1899. 

Plaintiff's  action  was  to  recover  attorney's  fees.  Each 
of  the  defendants  interposed  a  general  denial,  and  the  defend- 
ant Lindsay  set  up  a  counterclaim,  the  details  of  which  will 
be  set  out  hereafter.  There  was  a  trial  to  jury.  Verdict  and 
judgment  for  plaintiff.    Both  parties  appeal. — Afftrmed. 

B.  I.  Salvager  for  appellants. 

D.  0.  StuaH,  T.  H.  Smith,  and  0.  W.  Cullison  for 
appellee. 

Waterman,  J. — The  appeal  of  defendants  having  been 
first  perfected,  they  will  be  denominated  ^^appellants." 

Plaintiff  insists  that  Lindsay's  appeal  is  not  properly 
in  this  court,  because  the  notice  thereof  was  served  on  the 
deputy  clerk,  when  the  clerk  was  accessible  at  the 
1  time.    It  is  not  claimed,  however,  that  the  clerk  was 

present  when  the  deputy  was  served.  In  any  event, 
the  service  was  sufficient.  Sa^ixey  v,  OUiss  Co.y  68  Iowa, 
542;  Manufacturing  Co,  v.  Sterrett,  94  Iowa,  158. 

II.  In  order  to  convey  an  understanding  of  the  points 
involved,  it  is  necessary  that  we  make  a  somewhat  extended 
statement  of  the  issues  presented  by  tlie  counterclaim,  which 
consists  of  charges  of  negligence  and  misconduct  on  plain- 
tiff's part  in  the  matters  for  which  he  is  claiming  compensa- 
tion: Lindsay  was  the  owner  of  a  judgment  against  ono 
John  GoUobitch,  of  Shelby  county,  which  he  placed  in  the 
hands  of  Warren  Gammon,  an  attorney,  for  collection.  At 
this  time  the  other  defendant.  Rainbow,  was  sheriff  of  Shelby 
county.  Acting  under  instructions,  said  sheriff  levied  an 
execution  issued  upon  this  judgment  on  certain  personal 
property,  as  belonging  to  the  debtor.    Rosiua  GoUobitch,  the 
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debtor's  wife,  made  claim  to  the  property  seized,  and  brought 
replevin  therefor.  At  this  juncture,  through  the  instrumen- 
tality of  Gammon,  plaintiff  came  into  the  case  as  attorney  foi 
Lindsay  and  the  sheriff,  and  he  took  part  in,  or,  as  defend- 
ants claim,  conducted,  the  trial.  It  was  plaintiff's  plan,  in 
the  trial,  to  meet  the  claim  of  Mrs.  GoUobitch  to  ownership 
of  the  property  with  the  charge  that  the  same  had  been  fraud- 
ulently conveyed  to  her  by  the  judgment  debtor.  This  case 
was  tried,  resulting  in  a  disagreement  of  the  jury.  There 
was  a  second  trial,  but,  before  it  came  on,  Mrs.  GoUobitch 
filed  a  reply  to  the  answer  of  defendant  in  replevin,  pleaditijg 
therein  that  the  statute  of  limitations  barred  any  claim  of 
fraud.  The  first  charge  of  negligence  is  that  plaintiff  went 
to  trial  in  the  face  of  this  plea,  when  he  knew,  or  should  have 
known,  tha^he  could  not  successfully  meet  it.  On  the  second 
trial,  as  the  charge  is  made,  plaintiff,  over  the  objection  of 
opposing  counsel,  had  a  deputy  sheriff  impanel  the  jury, 
and  serve  notice  to  take  a  deposition  of  one  Nurre,  that  was 
intended  for  use  in  the  case  on  behalf  of  his  clients,  and  thai 
he  caused  answers  to  certain  interrogatories  attached  to  a 
pleading  on  behalf  of  Mis.  GoUobitch  to  be  answered  by 
Gammon,  instead  of  by  the  defendant  in  replevin,  to  whom 
they  were  addressed.  This  trial  ended  favorably  for  Rain- 
bow. Mrs  GoUobitch  appealed.  The  case  was  reversed  on 
appeal  because  the  jury  had  been  so  impaneled,  the  deposi- 
tion so  taken,  and  the  interrogatories  answered  as  stated.  It 
is  further  charged  that  on  this  appeal,  although  the  appellant 
filed  a  full  and  fair  abstract,  the  plaintiff  filed  on  the  part  of 
appellee  an  additional  abstract,  which  was  recklessly  false' 
in  its  statements  of  the  testimony ;  that  it  contained  a  denial 
of  the  correctness  of  appellant's  abstract,  thus  requiring 
appellant  to  file  a  complete  transcript  of  the  evidence,  at  a 
cost  of  three  hundred  and  fifty  dollars,  which  amount,  with 
the  other  costs,  was  taxed  against  defendant  Rainbow  on  the 
reversal  of  the  case,  and  defendant  Lindsay,  having  indenmi- 
fied  said  Rainbow,  has  been  compelled  to  pay  the  same;  that 
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plaintiff  made  no  argument  in  this  Case,  nor  did  anything 
after  filing  the  additional  abstract.  It  is  not  disputed  but 
that  the  costs  of  the  second  trial  of  the  replevin  case  were 
four  hundred  and  seventy-five  dollars  and  twenty-five  cents, 
and  the  total  costs  in  this  court  on  appeal  of  that  case  were 
seven  hundred  and  eleven  dollars  and  twenty-five  oftntfl. 
Another  claim  is  that  plaintiff  did  not  re-take  the  Nurre 
deposition  for  use  in  the  replevin  case,  which  was  tried  a 
third  time,  with  the  result  that  these  defendants  were 
defeated.  It  is  further  charged  against  plaintiff  that,  as 
attorney  for  Lindsay,  he  began  an  action  in  equity  to  sub- 
ject to  the  payment  of  the  judgment  mentioned  certain  real 
estate  which  stood  in  the  name  of  Rosina  Qollobitch,  but 
which  it  was  claimed  had  been  conveyed  to  her  by  the  judg- 
ment debtor  in  order  to  defraud  his  creditor.  And  it  is  said 
that,  before  the  trial  of  that  action,  plaintiff  refused  to  pro- 
ceed in  that  matter,  and  withdrew  from  the  cause,  which  was 
thereafter  tried,  and  Lindsay  was  defeated,  and  that  plaintiff 
negligently  permitted  said  judgment  to  become  barred  by 
limitation.  This  is  an  outline  of  the  charges  made  in  the 
counterclaim.  The  details,  so  far  as  necessary,  will  be  given 
as  we  consider  the  different  issues,  as  will  also  the  defenses 
which  plaintiff  claims  thereto. 

III.  On  the  trial  below,  the  jury  in  the  case  at  bar 
returned  a  general  verdict  for  plaintiff,  and  made  certain 
special  findings.  Defendants  claim  that  these  findings,  or 
some  of  them,  were  inconsistent  with  the  general  verdict,  and 

made  a  motion  for  judgment  in  their  favor  nan 
2  obstante  veredicto.    Plaintiff  now  insists  that  by  this 

motion  defendants  have  waived  their  right  to  com- 
plain of  any  other  errors.  This  is  not  the  law.  See  Hooker 
v.  Chittenden,  106  Iowa,  321;  Piewht  v.  Railwwy  Co.,  82 
Iowa,  148. 

IV.  The  oourt  took  from  the  jury  the  following  mat- 
ters set  up  in  the  counterclaim:  (1)  That  part  relating  to 
the  prosecution  of  the  replevin  suit  after  Mrs,  GbUobitcb 
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has  interpoeed  the  plea  of  the  statute  of  limitations  to  the 
charge  of  fraud;  (2)  that  relating  to  the  failure  to  re-take 
the  Wurre  deposition;  (3)  the  portion  involving  the  charge 
of  plaintiffs  failure  to  prosecute  the  equity  suit  brought  to 
subject  the  land  to  the  payment  of  Lindsay's  judgment,  and 
permitting  the  judgment  to  outlaw;  (4)  the  charge  that 
plaintiff  made  no  argument  in  this  court  on  appeal  in  the 
replevin  case;  (5)  the  claim  for  costs  on  the  third  trial  of  the 
replevin  case.  The  action  of  the  trial  court  in  each  of  these 
matters  was  excepted  to,  but  the  ruling  on  the  third  item  only 
is  argued,  and  it  is  with  relation  to  this  alone  that  we  shall 
speak,  though  we  may  add  that  we  discover  no  error  in  thd 
other  matter.     In  the  effort  to  collect  the  judgment 

3  owned  by  Lindsay,  an  action  in  equity  was  brought, 
as  already  said,  to  subject  to  its  lien  a  certain  tract  of 

land,  the  title  to  which  stood  in  the  name  of  the  judgment 
debtor's  wife.  Plaintiff,  we  may  say  for  present  purposes, 
had  charge  of  the  case  as  attorney.  He  learned  after  a  time 
that  Lindsay  denied  any  liability  for  fees,  except  in  case  of 
success.  Plaintiff  withdrew  from  the  case.  It  was  after- 
wards tried  by  other  counsel,  and  Lindsay  was  defeated. 
There  is  no  attempt  to  show  that  anything  plaintiff  could 
have  done  would  have  affected  the  result.  It  was  not  negli- 
gence for  plaintiff  to  decline  to  proceed  further,  under  the 
circumstances ;  and  we  know  of  no  rule  authorizing  us  to  pre- 
sume that  the  adverse  result  was  owing  to  his  conduct  To 
the  charge  that  plaintiff  permitted  the  judgment  to 

4  outlaw,  it  may  properly  be  responded  that  under  the 
rule  announced  in  Weiser  v,  McDowell,  93  Iowa,  772, 

the  judgment  is  not  barred.  Moreover,  we  do  not  think 
plaintiff  was  required,  or  even  authorized,  on  his  own  motion, 
to  put  his  client  to  the  costs  of  an  affirmative  proceeding  to 
keep  the  judgment  alive. 

V.  The  undisputed  evidence  shows  that,  on  the  appeal 
of  the  replevin  case  to  this  court,  plaintiff  compelled  appel- 
lant to  ^e  a  transcript  of  t;be  ovidwoe^  by  denying  the  cent 

Ypf,,195la-9 
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rectness  of  her  abstract,  and  setting  forth  in  an  additional 
abstract  an  untrue  statement  of  what  it  was  said  the  testi- 
mony was  in  the  trial  court.  The  defense  to  this  is  that 
plaintiff  was  acting  under  the  instructions  of  Gammon,  who 
had  superior  charge  of  the  case,  that  the  transcript  of  the  evi- 
dence was  not  obtainable  when  the  additional  abstract  was 
prepared,  and  that  the  work  was  done  from  recollec- 

5  tion.     The  evidence  as  set  out  in   this   additional 
abstract   was    in    part   grossly    incorrect.     On    this 

branch  of  the  case  the  trial  court  instructed  that  plaintiff 
would  be  liable  for  the  costs  of  the  transcript,  if  he  caused  it 
to  be  filed  by  incorporating  in  the  abstract  for  appellee  false 
statements  of  the  evidence,  and  which  were  known  to  him 
at  the  time  to  be  false.  No  error  is  assigned  upon  this 
instruction.  Therefore  it  is  the  law  of  the  case.  Plaintiff's 
reckless  conduct  in  this  regard,  or  the  fact  that  he  may  have 
had  reasonable  ground  to  believe  or  know  the  untruthfulness 
of  the  abstract,  are  not  made  elements  of  the  case.  The 
jury  was  told  to  find  against  him  on  this  branch  only  if  it 
found  that  he  in  fact  knew  the  statements  to  be  false.  Xow 
plaintiff  denies  that  he  had  any  such  knowledge.  Whatever 
we  may  think  on  that  question,  we  cannot  say  the  jury  had  no 
testimony  upon  which  to  base  the  finding. 

VI.  As  already  said,  the  jury  in  the  case  at  bar 
returned  both  a  general  and  special  verdict.  They  were  told 
by  the  court  that,  upon  a  certain  hypothesis,  plaintiff  might 
recover  one  hundred  and  forty  dollars  foi  his  services  on 
the  second  trial  of  the  replevin  case.  The  general  verdict 
was  in  plaintiff's  favor  for  one  hundred  and  forty  dollars, 
and  two  interrogatories  submitted  were  answered,  as  fol- 
lows: "Was  plaintiff  guilty  of  negligence  and  want  of  ordi- 
nary skill,  on  the  second  trial  of  the  replevin  case,  in  respect 
to  impaneling  the  jury,  the  Nurre  deposition,  or  the  answer 
to  interrogatories?  [Answer]  Yes."  "Do  you  allow  the 
plaintiff  anything  for  the  second  trial?     [Answer] 

6  Yes."     It  is  insisted  by  appellants  that  the  finding 
that  plaintiff  wad  ii^ligent  in  the  management  of 
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the  second  trial  is  .inconsistent  with  the  allowance  to  hpa  of 
compensation  therefor.  The  court  instructed  that  if  plaintiff 
was  negligent,  and  the  result  was  to  cause  Lindsay  damage  to 
an  amount  equal  to  or  greater  than  the  compensation  due 
plaintiff,  the  latter  could  not  recover.  But  in  the  fifteenth  par- 
agraph of  the  charge  is  this  qualification :  (15)  '^One  excep- 
tion should  be  made  to  the  foregoing  rules  for  determining 
the  amount  of  Lindsay's  recovery  on  his  counterclaim,  if 
you  find  that  he  is  entitled  to  recover  thereon.  The  plaintiff 
claims  that  whatever  he  did  in  the  replevin  case  was  done  at 
the  direction  of  Ganmion,  who  had  sole  charge  and  control 
thereof.  On  this  point  you  are  instructed  that  if  plaintiff 
was  employed  simply  to  assist  Gammon,  and  acted  under  his 
directions  in  doing  what  he  did,  then  this  will  exempt  him 
from  liability  on  account  of  the  matters  alleged  with  refer- 
ence to  the  impaneling  of  the  jury,  the  taking  of  the  deposi- 
tion, and  the  answers  to  the  interrogatories ;  but  the  burden 
of  proof  is  upon  plaintiff  to  bring  himself  within  this  excep- 
tion, if  you  find  Lindsay  is  otherwise  entitled  to  recover.'* 
It  is  said  in  plaintiff's  behalf  that  the  jury  may  have  found 
that  plaintiff  acted  under  the  circumstances  mentioned  in  this 
instruction,  and  that,  although  he  was  negligent,  he  would  be 
entitled  to  recover.  To  this  appellants  respond  that  an  act 
so  done  at  Gammon's  request  would  be  Gammon's  act,  and 
not  that  of  plaintiff,  and,  if  it  was  a  negligent  act,  the  conse- 
quences could  not  properly  be  attributed  to  plaintiff.  This 
may  be.  But  no  such  distinction  is  made  in  the  instruction. 
We  think  the  jury  may  well  have  believed  that,  under  the 
assumed  facts  of  this  paragraph,  the  plaintiff  might  have 
been  negligent  without  being  liable.  This  holding  disposes 
of  appellants'  motion  for  judgment  on  the  special  finding. 

VTI.  The  next  matter  urged  is  that  the  court  erred  in 
permitting  the  jury  to  consider  the  fact  that  the  judge  who 
]iresided,  in  the  second  trial  of  the  replevin  case,  allowed 
Rainbow's  deputy  to  impanel  the  jury,  and  admitted  the  inter- 
rogatories answered  by  Gammon,  and  the  deposition  of  Nurre. 
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We  discover  no  prejudice  in  this  action,  if  it  was  erroneous , 

for  the  jury  found  that  these  matters  constituted  n^ligence 

in  the  management  of  the  action,  though  they  exonerated 

plaintiff  from  responsibility  therefor.     We  can  say 

7  the  same  with  relation  to  a  claimed  error  of  the  court 
in  striking  out  the  statement  of  the  witness  Jones,  to 

the  effect  that  a  transcript  was  filed  by  appellant  in  the 
replevin  case  in  this  court.  Irrespective  of  this  answer,  the 
evidence  of  this  witness  shows  that  such  a  transcript  was 
filed,  and  its  cost.  The  instructions  of  the  court,  too,  proceed 
upon  the  theory  that  there  was  evidence  of  such  transcript 
having  been  filed.  The  jury  could  not  have  been  misled  in 
this  respect. 

VIII.  Defendants  introduced  a  transcript  of  the 
evidence  given  by  Gammon  as  a  witness  on  the  trial  of  the 
replevin  case,  and  counsel  stated  at  the  time  he  made  the 
offer  of  this  testimony  that  it  was  not  to  show  that  the  witness 

told  the  truth,  but  simply  what  he  "said  on  a  given 

8  issue."      Afterwards   an    instruction   was   asked   bv 
defendants  in  which  the  jury  were  told  they  should 

not  compare  the  transcript  with  what  Gammon  said  as  a 
witness  on  the  trial  of  the  case  at  bar,  and  that  it  made  no 
difference  if  Gammon's  testimony  in  the  transcript  was  differ- 
ent from  that  given  by  him  in  this  case.  These  instructions 
were  rightly  refused.  Under  the  offer.  Gammon's  testimony 
in  the  transcript  was  properly  before  the  jury,  for  them  to 
determine  what  he  then  said. 

IX.  Finally  it  is  said  there  was  no  evidence  of 
any  agreement  on  the  part  of  defendants  to  pay  plaintiff  for 
his  services.     We  think  otherwise.     Plaintiff  claimed  both 

on  an  express  and  an  implied  contract.     The  trial 

9  court  instructed  that  there  was  no  evidence  of  an 
express  contract  to  pay  a  fixed  fee,  but  plaintiff  intro- 
duced testimony  to  show  that  the  amount  claimed  was  reason- 
able.  There  was  evidence  to  show  that  Rainbow  had  asked 
plaintiff  to  take  part  in  the  case,  and  it  is  undisputed  t^f^^ 
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both  defendants,  during  the  progress  of  the  litigation,  were 
aware  of  the  fact  that  he  was  rendering  service.  On  Lind- 
say's part  it  is  claimed  that  Gammon  had  the  judgment  for 
collection  on  shares,  and  that  he  had  no  authority  to  make 
him  (Lindsay)  liable  for  anything  further  than  this  by 
employing  assistance.  It  is  conceded  that  it  was  through 
Gammon  that  plaintiff  came  into  the  case.  The  evidence  is 
in  conflict  as  to  what  the  agreement  with  Gammon  was,  but 
there  is  testimony  going  to  show  that  Gammon  said  nothing 
about  a  contingent  fee,  and  plaintiff  testifies  that  Lindsay 
admitted  to  him  that  Gammon  had  authority  to  employ  some 
person  to  assist  him.  These  facts,  in  connection  with  the 
knowledge  the  defendants  had  of  plaintiff's  labor  at  the  time 
he  was  performing  the  service,  were  enough  to  take  this  issue 
to  the  jury.  Had  we  been  trying  this  case  on  the  facts,  we 
diould  quite  likely  have  reached  a  different  conclusion  from 
that  announced  in  the  verdict ;  but,  under  the  rules  by  which 
we  are  governed,  we  see  no  ground  to  warrant  us  in  changing 

the  result  reached  in  the  trial  court. — Affirmed. 

I 

Deemer,  J.,  having  presided  at  one  of  the  trials  in  the 
district  court,  and  being  somewhat  acquainted  with  the  facts, 
takes  no  part 


Intoxioatiiif  Liqnors;  contkmpt  Under  Acts  Twenty-fiftli.  Gen- 
eral Assembly,  chapter  62,  eectlon  i9,  known  as  the  *  Mulct  Law," 
providing  that,  when  any  of  the  conditions  of  the  act  should  be 
4  violated,  persons  eiigaged  in  the  sale  of  liquors  under  the  act 
should  be  liable  to  the  penalties  provided  by  Code  1873,  Title  11, 
chapter  6,  and  under  section  1540  of  the  latter  chapter,  making 
servants  employed  in  the  sale  of  liquors  in  violation  of  the  chapter 
subject  to  the  penalties  therein  provided,  one  engaged  as  a  bar- 
tender In  carrying  on  such  a  business  can  be  found  guilty  of  con- 
tempt in  violating  an  injunction  in  a  decree  forbidding  the 
further  continuance  of  the  business. 
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Same.  The  payment  by  a  saloonkeeper  of  the  tax  required  by  Acts 
Twenty-flfth  General  Assembly  (Mulct  Law)  does  not  relieve  his 
bartender  from  the  charge  of  contempt  of  an  injunction  restrain- 
4  ini;  both  of  them  from  selling  liquors  where  prior  to  the  sale  in 
question  the  conditions  of  the  act  had  been  violated  by  sales  to 
minors,  which  violation  by  section  19  removed  the  protection 
aiforded  by  the  act,  although  the  sales  to  the  minors  were  made 
by  the  saloonkeeper  and  not  by  the  bartender. 

Injunction:    Service  of  writ.    Where  defendants  enjoined  were  in 
court  by  attorney  when  the  decree  of  injunction  was  rendered, 

2  they  are  chargeable  with  the  knowledge  of  its  contents;  and  the 
decree  need  not  be  served  upon  them,  to  render  them  guilty  of 
contempt  for  violatina  the  same. 

Evii>ENCK.    Where  in  an  action  to  enjoin  a  liquor  nuisance,  plaintiff 
introduces  an  attidavit  of  one  alleging  that  he  was  an  employee 

3  in  defendant's  saloon,  and  that  the  owner  was  conducting  the 
place  in  compliance  with  the  mulct  law,  plaintiff  is  bound  thereby, 
so  far  as  it  is  not  shown  to  be  untrue  by  other  evidence. 

Contempt:    Heciew     'J  he  Supreme  Court  may,  upon  cerlinrari  to 

review  an  order  dismissing  an  application  to  punish  the  violation 

1    of  an  injunction  as  a  contempt,  inquire  whether  the  injunction 

was  violated,  notwithstanding  that  the  district  judge  found  that 

a  contempt  had  not  been  committed. 

Satukday,  April  8,  1899. 

Proceeding  by  certiorari  to  review  an  order  of  the  dis- 
trict court  discharging  one  Henry  Severson  in  a  proceeding 
instituted  to  punish  him  for  contempt. — Annulled, 

E.  B,  Acres  for  plaintiff. 

Dan  Shea  and  John  B,  Kaye  for  defendant. 

Robinson,  C  J. — The  facts  established  bv  the  record 
before  us  are  as  follows:  In  September,  1896,  in  an  action 
in  which  the  plaintiff  in  this  proceeding  was  plaintiff  and 
Henry  Severson  and  others  were  defendants,  Henry  Sever- 
son and  A.  R.  Severson  were  found  to  have  maintained  a 
nuisance  in  a  building  on  a  lot  in  the  city  of  Decorah,  whicli 
was  described,  in  that  they  kept  for  sale  and  sold  in  the 
building  intoxicating  liquors  in  violation  of  law.  It  was 
therefore  "ordered,  adjudged,  and  decreed  that  a  perpetual 
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injuDCtion  issue  against  the  defendants  A.  R.  Severson  and 
Henry  Severson,  forever  restraining  ttem"  from  selling  or 
keeping  for  sale  in  violation  of  law  intoxicating  liquors  in 
the  premises  described,  or  elsewhere  within  the  Thirteenth 
judicial  district,  and  restraining  the  defendants  from  per- 
mitting the  premises  to  be  used  as  a  place  in  which  to  sell 
or  keep  for  sale  intoxicating  liquors  in  violation  of  law.  No 
writ  of  injunction  w^as  ever  issued  by  virtue  of  the  decree. 
In  September,  1897,  the  plaintiff  filed  in  the  district  court  of 
Winneshiek  county  an  affidavit  in  which  he  set  out  the  decree, 
and  alleged  that  the  two  Seversons  had  violated  it  by  main- 
taining a  saloon  in  the  premises  described,  and  by  selling 
therein  intoxicating  liquors  to  minors  and  others.  Henry 
Severson  appeared,  and  filed  an  affidavit  in  response  to  that 
of  the  plaintiff,  and  witnesses  were  examined,  resulting  in 
the  discharge  of  Henry  Severson,  as  stated.  The  plaintiff 
asks  in  this  proceeding  that  the  finding  of  the  district  court, 
and  its  order  discharging  the  accused,  be  reviewed. 

1  That  we  may  review  such  an  order  in  a  proceeding 
by  certiorari  is  settled.    See  Lake  v.  Wolfe,  108  Iowa, 

184.  The  evidence  shows  clearly  that  A.  R.  Severson,  as 
proprietor,  carried  on  a  saloon  in  the  premises  enjoined,  after 
the  decree  was  rendered,  that  there  were  numerous  sales  of 
intoxicating  liquors  made  therein  to  minors  and  to  others, 
and  that  Henry  Severson  was  employed  as  a  bartender  in  the 
saloon. 

I.     It  is  insisted,  however,  that  the  injunction  for  which 
the  decree  provided  was  not  in  force,  because  a  writ  of  injunc- 
tion had  not  been  issued  and  served.    But  the  law  does  not 
require  useless  formalities.    The  defendants  enjoinea 

2  were  in   court,  by  attorney,   when  the  decree  was 
rendered,    and    are   chargeable   with    knowledge    of 

all  it  contained.  They  had  appeared  in  the  case,  and  resisted 
the  demands  of  the  plaintiff,  and  had  no  rights  which  the 
issuing  of  a  formal  writ  would  have  subserved.  The  Injunc- 
tiou,  as  to  them,  w^as  in  force  from  the  time  the  decree  was 


136  Hawks  v.  Fellows.  [108  lawa 

rendered.     MUne  v.  Van  Bushi/rh,  9  Iowa,  658;  Bartel  v. 
Eobson,  107  Iowa,  644. 

II.  The  district  court  found  that  A.  R.  Severson 
maintained  and  conducted  the  place  in  question  in  compli- 
ance with  chapter  62  of  the  Acts  of  the  Twenty-fifth  General 
Asssembly,  popularly  known  as  the  "Mulct  Law,"  and  that 
the  tax  required  by  the  law  had  been  fully  paid.  The  only 
evidence  to  show  that  the  business  was  carried  on  in  com- 
pliance with  the  act  specified  is  found  in  the  affidavit  made 
by  Henry  Severson,  which  contains  the  following:  "I, 
Henry  Severson,  being  first  duly  sworn,  depose  and  say  that, 
at  the  time  and  times  set  forth  in  plaintiff's  affidavit,  I  was 
an  employee  in  the  saloon  situated  in  the  premises  in  question, 
and  that  the  owner  thereof,  A.  R.  Severson,  was  at  such  time 
and  times  conducting  and  maintaining  a  place  for  the  sale 
of  intoxicating  liquors  therein  in  compliance  with  chapter 
62,  Acts  Twenty-fifth  General  Assembly,  Iowa,   and  acts 

amendatory  thereto."  So  much  of  the  affidavit  as  we 
3  have  set  out,  with  formal  parts,  was  introduced  in 

evidence  by.  the  plaintiff,  and  he  thereby  vouched  for 
its  credibility;  and,  although  the  latter  part  of  it  is  in  the 
nature  of  a  conclusion,  he  is  bound  by  it,  at  least  so  far  as  it 
is  not  shown  to  be  untrue  by  other  evidence.  Murphy  v, 
McCarthy,  108  Iowa,  38.  It  is  shown  that  minors  were 
sometimes  found  in  the  saloon,  it  is  not  shown  that  objection 
was  made  to  their  presence,  and  intoxicating  liquors  were 
sold  to  minors  in  violation  of  the  act  specified.  Section  19 
of  that  act  provided  that,  whenever  any  conditions  of  the  act 
should  be  violated,  the  bar  to  proceedings  for  which  section 
17  provided  should  cease  to  operate,  and  persons  engaged 
in  the  sale  of  intoxicating  liquors  as  contemplated  by  the 
act  should  be  liable  to  all  the  penalties  provided  by  chapter 
6  of  title  11  of  the  Code  of  1873.  State  v.  Pressman,  103 
Iowa,  449.  The  chapter  (6)  referred  to  included  section 
1540,  which  reads:  "All  clerks,  servants,  and  agents  of 
whatever  kind  engaged  or  employed  in  the      *     *     *     gale 
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or  keeping  for  sale  in  violation  of  this  chapter,  of  any  intoxi- 
cating liquor,  shall  be  charged  and  convicted  in  the  same 
manner  as  principals  may  be,  and  shall  be  subject  1o 
4  the  pains  and  penalties  herein  provided."    The  unlaw- 

ful acts  for  which  the  proprietor  of  the  saloon  wai 
responsible  removed  the  bar  for  which  section  17,  chapter  C2, 
of  the  Acts  of  the  Twenty-fifth  General  Assembly  provided, 
and  subjected  him  and  his  employes  engaged  in  the  business 
to  the  penalties  of  the  law.  Henry  Severson  is  not  shown  tt> 
have  been  constantly  employed  in  the  business,  nor  to  have 
made  any  sales  to  minors,  but  that  he  was  engaged,  as  a  bar- 
tender, in  assisting  in  carrying  on  the  illegal  business  during 
a  i>art  of  the  time  in  question,  and  thus  violated  the  injunc- 
tion for  which  the  decree  provided,  is  clearly  shown ;  and  it 
follows  that  the  district  court  erred  in  finding  that  he  was  not 
guilty  of  a  contempt.  See  Cotant  v.  Hobson,  08  Iowa,  318. 
The  finding  of  the  defendant  and  the  order  discharging 
Henry  Severson  are  annulled,  and  further  action  in  harmony 
with  this  opinion  is  directed. — Annulled. 


Hans  Stomne  v.  The  Hanford  Produce  Company,  Appel- 
lant. 


Master  and  Ser?aiit:  assuming  risk  of  employment:  Jury  ques- 
tion.   An  employer  reversed  an  elevator  cable,  and  informed  his 

1  employee  that  the  elevator  was  fit  to  use,  but  not  to  use  it  for  the 
top  floors,  unless  obliged  to  do  so.  While  conveying  freight  to  an 
upper  floor,  the  elevator  fell,  injuring  the  employe.  Held,  that 
whether  or  not  he  assumed  the  risk  incident  to  the  defective 
cable  was  for  the  jury. 

Samk.  The  essential  element  of  the  assumption  of  a  risk  by  a  ser- 
vant of  the  danger  from  the  defective  cable  of  an  elevator,  that 
he  appreciated  the  danger,  cannot  as  a  matter  of  law.  be  inferred 
from  his  knowledge  of  the  defect  where  he  was  informed  by  the 
superintendent  that  it  was  safe  enough  to  use  for  the  rest  of  the 
season  and  the  latter  rode  upon  the  elevator  with  the  servant 
only  the  day  before  the  accident. 

Same.    The  doctrine  of  the  assumption  of  risk  involves  two  elements; 

2  knowledge  of  the  defect  and  appreciation  of  the  danger. 
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Settlement:  juky  qukstion:  Pleading.  In  an  action  for  injuries, 
defendant  pleaded  a  settlement,  to  which  plaintiff  made  no  reply. 
Defendant,  at  the  close  of  the  evidence,  moved  for  judgment 
because  such  settlement  was  not  denied  by  the  pleadings.  Brld, 
5  that  it  was  properly  overruled  because  the  settlement  was  denied 
iy  operation  of  law  and  plaintiff's  testimony  tended  to  show  that 
it  was  not  made  in  satisfaction  of  his  right  to  sue;  and  hence 
that  there  was  no  settlement 

S^MK.    The  issue  of  compromise  and  settlement  of  a  servant's  claim 
5    against  his  master  for  personal  injuries  is  properiy  submitted  to 
the  jury  upon  contacting  evidence  that  the  payments  made  to  and 
(}    retained  by  the  servant  were  merely  on  account  of  waged  and 
expenses  attending  his  injury  and  were  not  intended  as  a  settle- 
ment of  the  claim. 

Coiitrlbiitwy  Nejfllifetice:  Jiio'  qijesmon.  After  a  defective  eleva- 
tor cable  was  reversed,  an  employe  was  instructed  not  to  use  it  for 
upper  floors,  unless  obliged  to  do  so.  A  stairway  and  another 
«S  elevator  afforded  access  to  the  upper  floors,  but  it  was  customary 
for  employes  moving  freight  to  ride  on  the  elevator  as  it  saved 
4  time.  In  conveying  freight  to  an  upper  floor,  the  elevator  fell, 
injuring  an  employe.  HtUf,  that  the  question  of  his  negligence 
was  for  the  jury. 

ETideiire:    life  tables.    Where  there  was  evidence  that  a  servant's 

10  injuries  were  permanent,  life-expectancy  tables  were  properly 
admitted. 

Opinion  evidence:  CompeUncy.  A  witness  who  is  familiar  with 
wire  cables  from  working  about  and  with  them  for  many  years 

7  and  has  repaired  cables  on  elevators  is  competent  to  testify  as  an 
expert  on  the  question  as  to  the  safety  of  a  partly  worn  cable  on 
an  elevator,  although  he  has  never  constructed  an  elevator. 

Plea  and  Proof.    Evidence  that  after  a  master's  attention  was  called 

to  a  defect  in  an  appliance  he  made  certain  changes  and  directed 

0    the  servant  to  use  it  is  admissible  to  avoid  the  inference  of  the 

assumption  of  risk  from  knowledge  of  such  defect,  although 

8  plaintiff  filed  no  reply  confessing  the  assumption  of  risk  and 
avoiding  the  same,  since  the  assuming  of  the  risk  pleaded  in 
answer  was  denied  by  operation  of  law,  without  a  reply. 

Damages:  exckssivk  vekdict.  Where  plaintiffs  spine  was  perma- 
nently injured  and  partial  paralysis  ensued  in  an  accident  caused 

1 1  by  defendant's  negligence,  and  he  suffered  excruciating  pain, 
which  would  probably  continue,  a  verdict  of  ♦8,000  was  not 
excessive. 

InHlruclionA:   reviewed  togethkic    The  omission  of   a  material 

issue  from  a  paragraph  of  a  charge  wherein  the  jury  are  instructed 

9      to  find  for  the  plaintiff,  if  they  find  in  his  favor  on  certain  issues. 
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is  not  prejudicial,  where  such  issue  is  fully  covered  in  another 
part  of  the  charge 

Practice:   oBJEcrioNs     Where    in  action  for  injuries  sustained  by 
the  falling  of  an  elevator,  a  finding  that  defendant  was  negligent 
7    was  not  challenged,  objection  to  testimony  that  witness  consid- 
ered the  elevator  unsafe,  if  human  life  was  involved,  going  as  it 
does,  to  negligence  only,  is  unavailable. 

Appeal  from  Woodbury  District  CouH, — Hon.  F.  R.  Gay- 

NOR,  Judge. 

Saturday,  April  8,  1899. 

Action  to  recover  for  personal  injuries  caused,  as 
alleged,  by  the  negligence  of  the  defendants  There  was  a 
jury  trial.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals. — A  ffirmed 

Taylor  &  Burgess  for  appellant. 

Wright,  Call  &  Hubbard  for  appellee. 

Waterman,  J. — I.  Defendant  was  engaged  in  the  cold 
storage  business  at  Sioux  City,  using  therefor  a  building 
several  stories  in  height.  Plaintiff  was  in  its  employ  as  a 
common  laborer.  In  the  building  were  two  elevators  used 
for  the  purpose  of  carrying  merchandise  from  floor  to  floor. 
The  elevators  weie  of  equal  lifting  capacity,  though  one  had 
a  larger  platform  than  the  other.  They  stood  quite  close 
together,  the  larger  one  being  nearer  the  door  through 
which  produce  was  received  into  the  building.  On  one 
occasion,  while  plaintiff  and  a  co-employe,  one  Sundloff,  were 
engaged  in  oiling  the  wire  cable  that  lifted  the  larger  ele- 
vator, Sundloff  noticed  that  the  cable  was  defective  in  one 
place.  As  he  says :  ^'I  saw  one  of  them  twists  pretty  nearly 
broken  off,  and  two  of  them —  There  is  three  twists  on  a 
cable,  and  two  of  them  looked  to  me  larger  than  the  other, 
and  as  though  they  kind  of  give,  and  the  wire  around  them 
was  kind  of  broken  off,  like  it  had  been  chopped  off  with  a 
hatchet."  Sundloff  called  plaintiff's  attention  to  the  con- 
dition of  the  cable.     Stomne  looked  at  the  defect,  and  then 
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the  two  went  to  the  office,  and  reported  what  they  had  seen 
to  Holcomb,whowas  the  snperintedent.  The  two  men,  in  com- 
pany with  Holcomb,  returned,  and  again  looked  at  the  cable. 
Holcomb  told  them  he  would  report  the  matter,  and  a  day 
or  two  after  said  to  them  that  the  cable  would  be  changed  end 
for  end.  This  was  done  later.  The  cable  was  operated  b> 
being  wound  and  unwound  from  a  large  drum  at  the  top  of 
the  building;  from  this  it  passed  over  a  pulley,  and  down  to 
the  elevator,  to  which  it  was  attached.  Plaintiff  says  of  the 
change  made:  "Before  the  cable  was  changed  end  for  end, 
I  think  the  worn  place  would  come  between  the  elevator  and 
the  pulley  when  the  elevator  was  on  the  first  floor.  After  the 
change,  the  worn  place  shifted  to  the  other  side."  After  this 
change,  Holcomb  said,  in  effect,  tp  plaintiff,  that  he  thought 
the  elevator  was  all  right  until  the  spring  work  was  over^  but 
that  he  should  not  use  it  to  the  top  floor  unless  obliged  to  do 
so.  Shortly  after  this  plaintiff  and  Sundloff  were  engaged 
in  storing  produce  received.  Both  elevators  were  idle.  They 
put  a  truck  load  of  freight  upon  the  large  elevator,  got  upon 
it  themselves,  as  was  customary,  and  started  for  one  of  the 
upper  floors.  When  near  the  second  floor,  the  cable  parted  at 
the  worn  or  defective  place,  and  in  the  fall  that  resulted 
plaintiff  was  seriously  and  permanently  injured.  Some  other 
facts  necessary  to  an  understanding  of  the  points  made  will  be 
stated  in  connection  with  the  issues,  as  we  consider  them. 

ll.     No  question  is  made  as  to  the  finding  of  negligence 

on  defendant's  part.     Appellant's  first  contention  is  that 

plaintiff,  having  knowledge  of  the  defect  in  the  cable,  and 

thereafter  using  the  elevator  without  complaint  or 

1  objection,  must  be  held  to  have  assumed  the  risk  in  j^o 
doing.     The  doctrine  of  assumption  of  risk  involves 

two   elements, — ^knowledge    of    the    defect    and    an    appre- 
ciation   of    the    danger.     Brownfield    v.     Railway     Co,, 
107  Iowa,   254;   Mayes  v.  Railway  Co.,   63   Iowa,   562; 
Worden    v.    Railway    Co.,    72    Iowa,    201;    Cool- 

2  V.     Railway     Co.,    34    Minn.     45     (24     K     W. 
Eep.    311) ;    Russell    v.    Railway    Co.,    32    Minn. 
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230  (20  K  W.  Eep.  147).  It  is  true  that  an 
employe  is  held  to  have  knowledge  of  those  things  which  the 
exercise  of  ordinary  care  should  reveal,  and  that  there  may  be 
conditions  or  defects  so  obviously  dangerous  that  his  knowl- 
edge of  them  will  be  held,  as  matter  of  law,  to  impress  his 
mind  with  the  risk  arising  therefrom.  But  is  this  such 

3  a  case?     If  we  should  say  that  plaintiff  knew,  or 
should  have  known,  that  the  cable  was  dangerously 

defective  as  it  was  used  when  he  first  saw  the  worn  or  broken 
strands,  we  must  then  take  into  consideration  what  followed. 
The  employer,  upon  being  notified,  attempted  to  put  the  ele- 
vator in  condition  for  use.  Plaintiff  was  then  told  it  was  fit  for 
service  until  the  spring  work  was  through ;  to  use  it  to  the 
lower  floors,  but  not  to  the  top  floor,  unless  it  was  necessary. 
The  elevator  was  used  thereafter  with  the  knowledge  of  the 
defendant,  Holcomb  riding  upon  it  with  plaintiff  and  Sund- 
loff  only  the  day  before  the  accident.  We  cannot  say,  as  a 
matter  of  law,  under  these  circumstances,  that  plaintiff  knew, 
or  should  have  kno^vn,  the  risk  in  going  upon  this  elevator. 
The  most  that  can  be  consistently  urged  in  defendant's  behalf 
is  that  there  was  evidence  to  sustain  a  finding  in  its  favor. 
But  the  jury  found  against  it,  and  the  fact  is  thus  settled, 
so  far  as  our  consideration  of  the  case  is  concerned. 

III.     It  is  thought  the  evidence  shows  that  plaintiff  was 

guilty  of  contributory  negligence.     What  has  just  been  said 

will  apply  on  this  point  also.    It  was  customary  for  the  men 

moving  freight  from  floor  to  floor  in  the  warehouse  to  ride 

with  it  on  the  elevator.     There  was  a  stairway,  also, 

4  that  afforded  access  to  the  upper  floors  of  the  build- 
ing, but  the  testimony  seems  to  show  that  some  one  had 

to  be  on  the  elevator  in  order  to  properly  manage  it,  and  it  is 
undisputed  that  the  use  of  the  stairway  by  the  men  would 
have  resulted  in  a  loss  of  time.  If  plaintiff  is  not  held  to  the 
"knowledge  of  danger  in  using  this  elevator,  there  is  no  war- 
rant for  saying  he  was  negligent  in  not  making  use  of  the 

jmaller  elevator^  wfeioh  was  accessible  at  that  time,  or  in  j\q^ 


! 
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making  hi3~^  ascent  on  the  stairway.  As  before,  we  say 
this  was  a  jury  question,  and  with  the  finding  we  cannot 
interfere. 

IV.  'Next,  we  come  to  the  issue  of  compromise  and 
settlement.  It  is  necessary  to  set  out  some  further  facts, 
in  order  that  the  claims  of  the  parties  on  this  branch  of  the 
case  may  be  fully  understood.  Shortly  after  plaintiff's 
injury,  Hanford,  the  president  of  defendant  company,  and 
Stough,  its*  vice  presfdent,  called  upon  him  at  his  home.  As 
to  what  transpired,  these  witnesses  testify,  in  effect,  that 
plaintiff  and  his  wife  said  they  had  been  advised  to  bring  an 
action  against  defendant;  that  the  physician  told  them 
Stomne  would  not  be  able  to  return  to  his  work  for  some  three 
or  four  months.  Hanford  made  a  proposition  to  settle  by 
paying  plaintiff's  wages,  ten  dollars  per  week,  until  he  was 
able  to  return  to  light  \york.  At  the  wife's  suggestion,  Han- 
ford included  in  this  offer  the  payment  for  all  medicines  and 
the  physician's  bill.     This  offer  was  accepted,  and 

5  plaintiff  agreed  to  bring  no  action.    Plaintiff  testifies 
that  he  did  not  agree  to  accept  the  proposition  as  a 

settlement  of  his  claim;  that,  while  the  offer  was  made  on 
account  of  his  injuries,  yet  he  did  not  agree  that  he  would 
not  sue ;  that  Hanford  said :  "When  I  should  be  well,  if  I 
should  then  want  to  go  and  bring  suit  against  them,  I  should 
come  to  them  first."  To  some  extent  plaintiff  is  corroborated 
by  his  wife.  It  is  not  disputed  that,  under  this  arrangement, 
defendant  continued  paying  plaintiff  his  wages  (Turing  a 
period  of  one  year,  amounting  to  the  sura  of  five  hundred  and 
twenty  dollars;  that  it  paid  for  medicines  and  physician's 
services,  four  hundred  and  five  dollars  and  twenty-five  cents ; 
and  that  plaintiff  received  and  still  keeps,  the  money  so  paid 
him.  Defendant  pleaded  this  settlement.  Plaintiff  filed  no 
reply.    At  the  close  of  plaintiff's  case,  and  before  any 

6  evidence  had  been   received    as   to   the   settlement, 
defendant  made  a  motion  for  a  verdict,  and,  Avith 

other    grounds    stated:    "Because    the    defendant^    among 
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other  defenses,  pleads  accord  and  satif action  and  settlement, 
and  the  same  stands  undenied  in  the  pleadings."  When  all 
the  testimony  was  in,  this  motion  was  renewed,  with  an  addi- 
tion to  the  effect  that  the  testimony  shows  an  accord  and 
satisfaction,  and  that,  if  plaintiff  had  any  right,  it  is  under 
the  agreement  as  he  states  it,  and  not  upon  the  original  cause 
of  action.  It  is  now  insisted  that,  inasmuch  as  plaintiff  filed 
no  pleading  in  avoidance  of  the  settlement  set  up  in  the 
answer,  defendant  was  entitled  to  a  judgment.  The  plea  of 
settlement  was  denied  by  operation  of  law.  Plaintiff^s  testi- 
mony tended  to  show  that  the  money  was  neither  paid  nor 
received  in  bar  of  his  right  to  sue.  Under  these  circum- 
stances, it  was  open  for  the  jury  to  find,  as  it  must  have  done, 
that  there  was  no  settlement,  and  that  the  money  paid  was  on 
account  of  compensation,  but  not  in  full  for  it.  There  is  no 
l^al  reason  that  we  can  perceive  why,  if  defendant  admitted 
liability  on  account  of  plaintiff's  injuries,  it  could  not  pay 
from  time  to  time  something  on  account,  leaving  the  matter 
of  adjusting  its  complete  liability  to  a  future  date.  There 
was  evidence  tending  to  show  that  this  was  what  was  done. 
If  defendant  had  admitted  the  transaction  as  claimed,  but 
denied  that  it  was  valid  or  effective  as  a  settlement  because  of 
fraud  or  mistake,  then  a  reply  setting  up  such  matter  in 
avoidance  would  have  been  necessary.  O'Brien  v.  Railway 
Co,,  89  Iowa,  644,  and  cases  cited.  But  here  the  fact  of 
settlement  is  in  issue.  If  our  views  on  this  point  need  the  sup- 
port of  authority,  we  refer  to  the  case  of  Higley  v.  Railway 
Co,,  99  Iowa,  503,  as  somewhat  in  point.  Another  claim  of 
appellant  is  that  plaintiff's  right  of  action,  if  any  he  has, 
is  upon  the  agreement  made  at  the  time  of  this  alleged  settle- 
ment, and  not  upon  the  original  cause.  If  anything  more 
than  what  we  have  said  is  required  to  dispose  of  this  claim, 
it  need  cmly  be  a  statement  that  in  plaintiff's  version  of  what 
occurred  on  this  occasion,  while  he  uses  the  word  "agreed," 
tt  is  clear  that  he  means  no  more  than  that  he  accepted  the 
offer  of  payments  on  account. 
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V.     One  Barr  was  a  witness  for  plaintiff.    He  was  the 

person  who  repaired  the  elevator  when  the  cable  was  shifted. 

Several  objections  are  made  by  defendant  to  his  testimony. 

He  had  been  familiar  with  wire  cables, — worked  about  and 

with  them  for  many  years.    He  had  never  constructed 

7  an  elevator,  though  he  had  repaired  cables  on  ele- 
vators.   He  was  examined  as  an  expert  as  to  the  cable 

in  question.  We  think  his  qualification  was  sufficiently  showTi. 
The  principal  objection  urged  to  his  evidence  is  that  he  was 
permitted  to  say  that  he  did  not  consider  the  cable,  after  it 
was  reversed,  safe,  if  human  life  was  involved.  It  would 
be  a  complete  answer  to  this  objection,  if  there  were  no  other, 
that  the  only  effect  of  this  testimony  was  to  show  negligence 
on  defendant's  part,  and  no  question  is  made  on  that  point 
in  this  court. 

Vr.  Paragraph  10  of  the  court's  charge  is  made  the 
basis  of  the  next  exception.  It  is  as  follows :  "You  are  further 
instructed  that  if  you  find  from  the  evidence  that,  prior  to 
the  injury,  the  plaintiff  was  advised  of  a  defect  in  the  cable, 
and  saw  it,  and  this  defect  was  called  to  the  attention  of  the 
defendant,  and  the  defendant  assumed  to  change  the  cable 
and  remedy  the  defect,  and  thereafter  directed  the  plaintiff 
to  continue  the  use  of  the  elevator,  and  the  plaintiff  was 
induced  to  believe,  by  the  acts  and  conduct  of  the  defendant, 
that  said  elevator  and  cable  were  safe  for  use,  ana  did  so 
believe,  and  did  not  know,  and  by  the  exercise  of  ordinary 
care  could  not  have  known,  that  the  defect  in  the  cable 
rendered  it  weak  and  unsafe  for  use  in  the  manner  in  which 
ho  was  using  it  at  the  time  of  the  injury,  then  he  cannot  be 
held  to  have  assumed  the  risk  consequent  upon  such 

8  defect."     It  is  said  that  this  instruction  was  not 
proper,  because  plaintiff  filed  no  reply  confessing  the 

assumption  of  risk  and  avoiding  the  same.  But  plaintiff, 
by  operation  of  law,  denies  that  he  assumed  any  risk.  We 
have  already  said  enough  on  this  subject  to  show  the  status 
pf  Xhe  parties  on  this  i^sue.    It  is  further  said  hy  defendant 


April  J899]       Stomnk  v.  Hanford  Pkoduce  Co.  145 

that  there  is  no  warrant  in  the  evidence  for  the  facts  stated 
in  this  instruction.    But  we  think  otherwise. 

VII.  The  fifth  instruction  affords  the  next  ground  of 
complaint.  The  jury  is  told  in  this  paragraph  to  return  a 
verdict  in  plaintiff's  favor  if  they  find  defendant's  negli- 
gence, freedom  from  negligence  on  plaintiff's  part,  together 
with  his  injury,  unless  the  settlement  pleaded  by  defendant 

is  estal>lished.     The  fault  found  here  is  that  the 

9  issue  of  assumption  of  risk  is  not  submitted.     But, 
further  on  in  the  charge  this  issue  is  fully  and  fairly 

stated,  and  in  such  a  way  that  we  feel  the  jury  could  not 
have  been  misled.    See  Allen  v.  Railroad  Co,,  57  Iowa,  623. 

VIII.  The  ninth  instruction  given  is  also  the  subject 
of  exception.  It  is  quite  lengthy.  We  will  not  set  it  out. 
Neither  shall  we  go  into  detail  in  its  consideration.  We  have 
carefully  considered  the  complaints  lodged  against  it,  and 
deem  them  without  substantial  merit. 

IX.  It  is  thought  there  was  error  in  admitting  tables 
showing  plaintiff's  expectancy  of  life,  and  also  in  refusing  an 
instruction  asked  by  defendant  relating  to  the  subject  of 

future  disability.     Such  tables  are  admissible  when 

10  there  is  evidence  that  the  injury  is  permanent,  and 
we  think  the  testimony  here  is  without  dispute  on  that 

point.  Blair  v,  Madison  County,  81  Iowa,  313;  Ronn  v. 
City  of  Des  Moines,  78  Iowa,  63 ;  Knapp  v.  Railway  Co,, 
71  Iowa,  41 ;  Keyes  v.  City  of  Cedar  Falls,  107  Iowa,  509. 
As  to  the  instruction,  its  subject-matter  is  fully  covered  in 
the  charge  as  given. 

X.  One  or  two  rulings  on  the  admission  of  testimony 
remain  to  be  disposed  of,  and  this  we  shall  do  by  the  state- 
ment that,  if  erroneous,  they  could  not  have  been  prejudicial. 

XL  Finally  the  amount  of  the  verdict  is  made  a  sub- 
ject of  attack.  It  was  for  the  s\mi  of  eight  thousand  dollars, 
— a  large  sum,  indeed,  for  one  of  plaintiff's  age,  business, 
and  station  in  life,  if  compensation  for  his  decreased  earning 

Yof.  108  la-lO 
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capacity  alone  was  to  be  considered.  But  he  has  suffered 
excruciating  pain.  His  injury  is  in  part  to  the  spine, 
11  resulting  in  partial  paralysis.  That  he  will  never 
recover  his  former  condition  is  testified  to  by  two 
physicians  who  were  witnesses.  At  the  time  of  the  trial,  one 
year  and  a  half  after  the  accident,  he  was  still  suffering  pain 
from  his  injuries,  and  no  assurance  was  given  by  the  physi- 
cians as  to  when  this  would  cease.  While  the  verdict  is  large, 
we  cannot  say  it  is  excessive. — Affirmed. 


1119  soo  Co-Operative  Savings  and  Loan  Association,  Plaintiff 

i^  m\  and  Appellant,  v.  John  Kent  and  Elizabeth  S.  Kent, 

i27  ^  Defendants  and  Appellants;  and  H.  G.  Graaf,  II.  B. 

^~~  Egbert,   S.   J.   Egbert,   Bolden  &  Fukman,   First 

Nationax  Bank  of  'Estherville,  A.  O.  Patterson. 
J.  B.  Gould,  M.  Reigelman  &  Co.,  and  D.  B.  Fisk  & 
Co.,  Defendants  and  Appellees;  and  A.  W.  Dawson, 
Intervener  and  Appellee. 

Redemption:  fstoppkl:  Mortgages.  One  takinjr  a  deed  from  the 
mortgagor  of  the  premises  after  the  first  mortgage  had  been  fore- 
closed, and  redeeming  from  the  foreclosure  sale,  is  not  estopped, 
by  a  recital  in  her  deed  that  the  conveyance  is  subject  to  a  second 
mortgage,  to  allege  the  subsequent  exinguishment  of  such  second 
mortgage  by  failure  of  the  holder  thereof  to  redeem  from  the  sale 
in  the  foreclosure  suit,  to  which  suit  he  was  a  partv. 

Appeal  from  Emmet  District  Court, — Hon.  W.  B.  Quar- 

TON,  Judge. 


I 


Saturday,  April  8,  1899. 

Suit  in  equity  to  foreclose  a  mortgage  upon  certain  lotb 
in  the  town  of  Estherville.  The  trial  court  rendered  judg- 
ment for  the  amount  of  certain  notes  executed  by  the  defend- 
ant Kent,  but  denied  the  prayer  for  foreclosure  of  the  mort- 
gage.   Plaintiff  and  the  Kents  appeal. — Affirmed, 
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P.  A,  Sawyer  for  appellant  Co-operative  Savings  and 
Loan  Association. 

J.  0.  Myerly  for  appellants  John  and  E.  S.  Kent. 

C.  W.  Crim  and  E,  A,  Morling  for  appellees. 

Deemer,  J. — John  and  Elizabeth  Kent,  who  were  at 
one  time  the  owners  of  the  lots  which  are  covered  by  plain- 
tiff's mortgage,  mortgaged  the  same  to  H.  G.  Graaf  to  secure 
the  sum  of  five  hundred  dollars.  Thereafter,  on  the  first 
day  of  June,  1894,  they  gave  to  plaintiff  the  mortgage  in  suit, 
to  secure  the  payment  of  the  sum  of  one  thousand  one  hun- 
dred dollars.  In  December  of  the  year  1895,  Graaf  began 
foreclosure  proceedings  upon  his  mortgage,  making  the  Kents, 
plaintiff,  and  others  defendants.  He  obtained  a  decree,  and 
on  March  14,  1896,  the  sheriff  sold  the  lots  to  Graaf,  who 
took  the  certificate  of  sale.  June  30,  1896,  the  Kents  con- 
veyed the  premises  to  one  J.  B.  Chastain  by  warranty  deed, 
which  recited  that  the  conveyance  was  subject  to  plaintiff's 
mortgage.  Thereafter,  and  on  October  29,  1896,  Chastain 
conveyed  the  lots  to  defendant  N.  B.  Egbert.  This  convey- 
ance was  by  quitclaim,  which  recited  a  consideration  of  one 
hundred  dollars.  January  9,  1897,  either  Egbert  or  his  wife, 
S.  J.  Egbert,  another  of  the  defendants,  paid  Graaf  the 
amount  claimed  by  him  under  the  certificate  of  sale,  and 
Graaf  assigned  the  same  to  S.  J.  Egbert.  As  no  other  or 
further  redemption  was  made,  the  sheriff  issued  a  deed  to 
Mrs.  Egbert  on  the  fifteenth  day  of  March,  1897.  The  deeds 
from  the  Kents  to  Chastain  and  from  Chastain  to  Egbert 
were  recorded  at  or  about  the  time  of  their  execution,  and 
there  is  no  doubt  that  both  the  Egberts  had  notice  of  the  con- 
ditions in  the  deed  from  the  Kents  to  Chastain.  Instead  of 
redeeming  from  the  sale,  plaintiff  commenced  this  suit  to 
foreclose  on  March  15,  1897,  and  now  asks  that  it  have  judg- 
ment for  the  amount  of  its  note,  and  a  decree  of  foreclosure 
of  the  mortgage  executed  in  the  year  1894.     The  judgment 
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rendered  against  the  Kents  is  not  complained  of,  bnt  it  is 
insisted  that  plaintiff  was  entitled  to  a  decree  foreclosing  its 
mortgage. 

If  it  be  true,  as  claimed  by  defendants,  that  S.  J.  Egbert 
purchased  the  sheriff's  certificate  of  sale  under  which  she 
received  her  deed,  then  there  is  no  doubt  that  the  decree  as 
rendered  by  the  trial  court  is  correct;  for  plaintiff  herein  was 
made  a  party  to  the  original  forclosure  suit,  and  it  failed 
to  redeem  within  the  time  allowed  by  law.  And  the  same 
result  follows  if  it  be  found  that  the  assignment  and  transfer 
of  the  certificate  to  Mrs.  Egbert  was  merely  a  redemption  by 
her  husband  from  the  foreclosure  sale,  in  virtue  of  his  deed 
from  Chastain,  unless  it  be  true,  as  appellants  claim,  that  the 
Egberts  are  estopped  from  asserting  a  claim  hostile  to  plain- 
tiff's mortgage  by  reason  of  the  statement  in  the  deed  froni 
the  Kents  to  Chastain  that  it  was  "subject"  to  plaintiff's 
mortgage;  and  to  this  we  will  turn  our  attention,  for  It  is  the 
controlling  question  in  the  case. 

This  conveyance,  as  we  have  seen,  was  subject  to  plain- 
tiff's mortgage,  not  to  plaintiff's  right  to  redemption  in  tho 
Graaf  foreclosure.  The  grantee  did  not  assume  or  agree  to 
pay  it,  it  is  true,  but  the  form  of  his  agreement  was  such 
that  the  land  stood  subject  to  the  payment  of  the  plaintiff's 
claim.  Trust  Co.  v.  Mowery,  67  Iowa,  113.  Chastain  pur- 
chased nothing  more  than  the  equity  of  redemption  from 
the  Graff  foreclosure,  and  he  held  that  subject  to  plaintiff's 
mortgage,  which  also  gave  it  the  right  to  redeem  from  the 
same 'foreclosure.  But  he  did  not  agree  to  pay  the  plaintiff's 
mortgage,  nor  did  he  agree  that  it  should  always  remain  a 
lien  upon  the  land,  or  that  redemption  might  be  made  after 
the  statutory  period  had  expired.  Notwithstanding  the  pro- 
vision in  the  deed,  plaintiff  was  required  to  keep  its  lien 
alive ;  and,  if  it  suffered  it  to  be  extinguished  by  failure  to 
make  redemption,  it  cannot  be  heard  to  say  that  it  is  still  a 
lien  upon  the  land,  and  that  the  land  should  be  subjected  to 
the  payment  of  the  note  it  was  made  to  secure.    As  it  failed  t9 
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make  redemption  as  provided  in  the  Graaf  decree,  it  lost  all 
claim  npon  the  property,  and  elected  to  look  to  Kent's  pei 
sonal  obligation  to  pay  the  note.  The  Egberts  did  not,  by 
their  redemption,  extinguish  the  lien  of  plaintiflTs  mortgage. 
That  was  brought  about  by  its  own  failure  to  redeem  from 
the  sale  under  the  Graaf  mortgage.  And  as  Chastain  did  not 
promise  to  pay  plaintiff's  mortgage,  but  took  his  deed  subject 
thereto,  the  land  should  not  be  held  for  the  payment  of  plain- 
tiff's claim,  if  the  lien  of  the  mortgage  has  been  extinguished 
by  its  failure  to  redeem  from  the  foreclosure  sale.  In  other 
words,  while  Chastain  and  the  Egberts  would  be  estopped 
from  pleading  any  defect  inhering  in  the  plaintiff's  mortgage, 
they  are  not  precluded  from  taking  advantage  of  the  subse- 
quent extinguishment  of  the  lien  of  the  mortgage  due  to  the 
mortgagee's  failure  to  redeem.  There  is  a  marked  difference 
between  a  redemption  by  the  judgment  debtor  and  a  redemp- 
tion by  his  grantee.  It  is  the  policy  of  the  law  to  secure  to 
the  debtor,  as  nearly  as  practicable,  the  full  value  of  his 
property  sold  on  execution;  and,  if  the  execution  creditor 
fails  to  bid  a  just  amount,  the  debtor  should  be  permitted  to 
transfer  his  interest  to  another  for  a  fair  consideration.  And 
a  junior  lienholder  is  in  no  manner  prejudiced  by  such  trans- 
fer. It  does  not  affect  his  right  to  redeem  within  the  time 
allowed  by  law,  and,  if  he  is  not  willing  to  give  more  for  the 
land  than  the  amount  for  which  it  was  sold,  he  should  not 
prevent  the  debtor  from  realizing  what  he  can  for  the  prop- 
erty. When  the  grantee  of  the  mortgagor  acquires  the  right 
to  redeem,  and  a  junior  lienholder  fails  to  exercise  his  privi- 
l^e,  and  is  barred  by  lapse  of  time,  the  grantee  may  redeem 
without  removing  such  bar,  and  thus  perfect  the  title  himself. 
Moody  V,  Funk,  82  Iowa,  4 ;  Bevans  v.  Dewey,  82  Iowa,  85. 
As  plaintiff  lost  its  right  to  redeem  and  consequently  its  lien 
upon  the  land,  and  as  the  Egberts  acquired  a  subsequent 
title,  which  is  good  against  all  the  world,  they  are  not 
estopped  by  reason  of  the  provision  in  the  Chastain  deed  from 
asserting  that  title.    What  rights  the  Kents  may  have  against 
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how  it  would  change  what  the  court  was  required  to  do  in 
entering  the  decree  before  such  a  payment.  The  decree 
simply  gave  judgment  of  foreclosure,  and  for  an  attorney's 
fee,  as  the  mortgage  provided.    The  judgment  is  affibmed. 

Waterman,  J.,  takes  no  part. 


Nancy  J.  Allison  v.  C.  M.  Pabkinson,  Executor,  Appel- 
lant. 

Contracts:    express  and  implied.    Where  there  is  evidence  of  acon- 
5    tract  for  board,  in  which  the  price  was  not  Axed,  a  recovery  on 
an  implied  contract  is  authorized. 

Transaction  with  Decedent:  tbstimontofhusband  and  wife.  Code, 
section  4604,  providing  that  no  party  to  an  action,  and  no  husband 

2  or  wife  of  any  party,  shall  be  examined  as  a  witness  In  regard  to 
any  personal  transaction  between  such  witness  and  a  person  de- 
ceased, does  not  prohibit  the  husband  of  plaintiff  from  testifying 
to  a  conversation  between  plaintiff  and  deceased  in  which  the 
husband  did  not  participate. 

Hypothetical  questions.    A  hypothetical  question,  based  on  facts 
4    as  shown  by  the  evidence,  is  proper,  though  not  in  all  respects 
accurate. 

RxPBKTs:  Competency.  1  hat  witness  is  a  practicing  physician  does 
not  render  him  competent  to  state  the  value  of  nursing.  But 
when  he  is  told  what  disease  was  attended,  the  condition  of  the 
patient  and  the  care  required,  a  statement  by  such  witness  that 

3  he  knew  the  value  of  the  nursing,  is  prima  facie  evidence  that  he 
is  qualified  to  answer  the  question,  especially,  where  the  only 
objection  made  is,  that  witness  is  not  shown  to  have  knowledge 
of  the  treatment  received  by  the  patient. 

Appeal:    striking  abstract.    A  motion  to  strike  appellee's  addi- 
tional abstract  from  the  files  because  not  served  and  filed  in  the 
1    time  fixed  by  the  rules  of  the  court,  where  appellant  has  not  been 
prejudiced  by  the  delay,  will  be  overruled. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Saturday,  April  8,  1899. 
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!^EOCEEDiNG  in  probate  for  the  proof  of  a  claim  against 
the  estate  of  John  Parkinson,  deceased.  There  was  a  trial 
^y  j^ry  and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Affirmed, 

Hayes  &  Schuyler  and  Thomas  &  Thomas  for  appellant. 

Ellis  &  Ellis  for  appellee. 

Robinson,  C.  J. — The  plaintiff  is  the  daughter  of  the 
decedent,  and  seeks  to  recover  eight  hundred  and  ninety-three 
dollars  for  board,  housekeeping,  care,  and  washing  furnished 
the  decedent,  and  for  funeral  expenses.  The  verdict  was  for 
the  sum  of  four  hundred  dollars  and  judgment  was  rendered 
for  that  amount  and  costs.  The  evidence  tends  to  show  that 
the  decedent  made  his  home  with  the  plaintiff  and  her  hus- 
band during  a  considerable  part  of  the  time,  commencing  in 
September,  1890,  arid  ending  in  November,  1895,  when  he 
died.  He  was  about  seventy-five  years  of  age  at  the  time  of 
his  death,  and,  while  he  lived  with  the  defendant,  suffered 
from  weakness  and  disease  to  such  an  extent  as  to  cause  much 
offensive  soiling  of  his  clothing,  and  to  require  considerable 
extra  care  and  labor. 

I.  The  appellee  served  and  filed  an  additional  abstract 
several  months  after  the  time  fixed  by  the  rules  for  serving 

and  filing  such  abstracts,  and  the  appellant  has  filed 

1  a  motion  to  strike  it  from  the  files  on  that  ground. 
We  do  not  find  that  the  appellant  has  been  prejudiced 

by  the  delay  to  which  he  objects,  and  the  motion  is  therefore 
overruled. 

II.  The  husband  of  the  plaintiff  testified  to  a  verbal 
agreement  between  the  plaintiff  and  the  decedent  by  which 
the  latter  was  required  to  pay  for  board  and  all  services  he 
should  require.  The  appellant  contends  that  the  testimony 
of  the  husband  was  admitted  in  violation  of  section  4604  of 

the  Code.     It  has  been  repeatedly  held,  under  that 

2  provision,  that  the  husband  or  wife  of  a  party  to  an 
action  may  testify  to  a  oonversatioii  between  such 
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party  and  one  wlio  is  then  deceased,  in  which  the  witness  did 
not  participate.  Erusha  v.  Tomash,  98  Iowa,  510,  and  cases 
therein  cited ;  Dettmer  v.  Behrens,  106  Iowa,  585.  The  facts 
of  this  case  bring  the  testimony  in  question  within  the  nile  of 
those  cases,  and  it  was  properly  received  in  evidence. 

III.  Dr.  McCormick  was  asked,,  in  a  hypothetical  ques- 
tion, to  state  the  value  of  the  services  of  a  nurse  rendered  as 
recited  in  the  question,  and  was  permitted  to  answer,  not- 
withstanding the  objection  of  the  defendant  that  "the  wit- 
ness is  not  shown  to  have  a  familiarity  or  knowledge  of  the 
peculiar  kind  of  treatment  in  this  case  in  controversy,  and,  a* 

a  hypothetical  question,  it  does  not  state  the  facts  as 

3  shown  in  this  casa"   ^The  witness  had  stated  that  he 
had  been  a  practicing  physician  and  surgeon  for  seven 

years,  and  that  he  knew  the  value  of  services  for  nursing. 
The  fact  that  he  was  a  practicing  physician  did  not,  alone, 
show  competency;  but  the  question  specified  the  disease 
from  which  the  decedent  had  suffered,  his  condition,  and 
the  care  required,  and  the  fact  that  the  witness  was  a 
practicing  physician,  and  the  statement  that  he  knew  the 
value  of  the  services  for  nursing,  were  prima  facie  evidence 
that  he  was  qualified  to  answer  the  question.  Moreover,  the 
objection  was  not  that  the  witness  did  not  know  the  value 
of  the  services  of  a  nurse  as  shown  by  the  question,  but  that 
he  had  not  been  shown  to  have  knowledge  of  the  treatment 
which  the  decedent  received.     It  was  not  necessary, 

4  however,  for  the  witness  to  know  what  the  treatment 
had  been,  but  to  be  qualified  to  give  an  answer  based 

on  the  facts  as  alleged  in  the  hypothetical  question.  That  was 
based  upon  facts  as  evidence  for  the  plaintiff  tended  to  show 
them,  and,  even  though  it  was  not  in  all  respects  accurate,  the 
answer  should  not  for  that  reason  alone  have  been  excluded. 
Meeker  v.  Meeker,  74  Iowa,  352 ;  State  v.  Qvnger,  80  Iowa, 
574;  Hall  v.  Rankin,  87  Iowa,  261. 

IV.  Complaint  is  made  of  the  charge  to  the  jury  on 
the  ground  that  it  authorized  a  recovery  by  the  plaintiff  on 
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an  implied  contract.    It  is  said  it  was  erroneous  because  the 
evidence  for  the  plaintiff  tends  toshow  an  express  oon- 
5  tract  only.     The  evidence  tended  to  show  an  express 

contract  for  the  payment  of  three  dollars  per  week  for 
board,  but  the  jury  may  have  found  that,  although  there  was 
an  express  promise  to  pay  for  services  not  included  in  board, 
the  price  therefor  was  not  fixed.  The  evidence  tended  to 
show  an  implied  contract,  and  the  portions  of  the  charge  criti- 
cised were  therefore  not  erroneous.  Rogers  v.  Millard,  44 
Iowa,  466;  Wence  v.  Wyhoff,  52  Iowa,  644;  Van  Sandt  v. 
Cramer,  60  Iowa,  424.  Other  objections  to  the  charge  are 
made,  but  we  do  not  think  them  well  founded.  So  far  as 
called  to  our  attention,  it  appears  to  have  been  fair  and  sub- 
stantially correct. 

V.  Numerous  questions  are  discussed  by  counsel 
which  do  not  appear  to  be  of  sufficient  importance  to  justify 
particular  mention  of  them.  We  have  examined  all  of  them, 
but  without  finding  any  prejudicial  error.  There  was  evi- 
dence which  authorized  the  jury  to  find  that  the  services  in 
question  were  rendered  by  the  plaintiff  under  an  agreement 
with  the  decedent  that  compensation  therefor  should  be  made. 
The  husband  had  no  direct  interest  in  the  agreement,  and  it 
was  performed  on  the  part  of  the  plaintiff.  Having  rendered 
the  service,  she  is  entitled  to  compensation  for  it.  There  was 
a  settlement  of  accounts  made  by  the  husband  of  the  plaintiff 
with  the  defendant  after  the  death  of  the  decedent,  but  the 
jury  was  authorized  to  find  that  it  did  not  include  the  claim 
of  the  plaintiff.  We  do  not  find  any  ground  upon  which  the 
judgment  of  the  district  court  should  be  disturbed,  and  it  is 
therefore  affiemed. 
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The  Bonnot  Company,  Appellant,  v.  Newman  Brotheeis 

et  al, 

Coniracls:  uepkesentations  as  tocontknts:  Negliynitc.  It  is  no 
defense  to  an  action  on  a  contract,  part  of  which  was  typewritten 
and  the  balance  printed  matter,  that  the  printed  matter  provided 

1  that  the  goods  sold,  if  not  paid  for,  should  remain  the  property  of 
the  seller,  and  that  the  purchaser,  without  reading  the  same, 
though  having  full  opportunity  so  to  do,  was,  on  inquiry,  informed 
that  it  was  merely  a  guaranty  of  the  goods  sold. 

Appeal:    deka ult:    Notice  of  appeal.     Where  a  judgment  is  rendered 

2  against  one  person  by  default,  no  notice  of  appeal  need  be  served 
on  him. 

Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conrad, 

Judge. 

Saturday,  April  8,  1899. 

On  the  fourteenth  day  of  Kovember,  1895,  Newman 
Bros,  and  F.  K.  Ebersole  entered  into  a  written  agreement, 
by  the  terms  of  which  the  latter  agreed  to  deliver  to  that  firm 
a  large  amount  of  machinery  for  a  brick  manufacturing 
plant  at  the  price  of  six  thousand  tw^o  hundred  and  fifty  dol- 
lars, on  which  he  was  to  receive  from  that  firm  a  stock  of 
hardware  at  invoice  prices,  with  freight  added,  and  the  bal- 
ance in  cash.  This  was  in  typewriting,  except  the  following  in 
fine  print,  pasted  on  the  paper:  "The  above  machinery  is 
guarantied  to  be  w^ell  made,  of  good  materials,  and  to  do  good 
work  when  clay  is  prepared  and  machinery  is  geared  and 
operated  according  to  the  manufacturers'  instructions.  In 
case  the  purchaser  is  unable  to  make  the  machinery  perform 
as  above  guarantied,  written  notice  shall  immediately  be 
given  the  Bonnot  Co.,  and  their  agent  from  whom  the 
machinery  was  purchased,  by  registered  letter,  giving  full 
particulars,  and  reasonable  time  shall  be  allowed  and  friendly 
assistance  ^iven,  in  order  that  the  cause  may  be  removed. 
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Then,  in  case  the  machinery  cannot  be  made  to  fulfill  tho 
warranty,  the  manufacturers  shall  not  be  held  liable  for  any 
damages  or  expenses  of  re-loading  the  machinery  on  board 
cars,  or  freight  from  their  works.  If  the  purchaser  fails  to 
make  it  do  good  work  through  neglect  to  follow  the  instruc- 
tions of  the  manufacturers,  then  he  shall  pay  all  necessary 
expenses  incurred.  The  above  machinery  to  be  and  remain 
the  property  of  the  Bonnot  Co.  until  paid  for.  There  are  no 
understandings  or  agreements  outside  of  this  written  con- 
tract." On  the  eighteenth  day  of  the  same  month,  Ebersole 
ordered,  in  writing,  a  portion  of  the  machinery,  valued  at 
two  thousand  two  hundred  and  sixty-five  dollars  from  the 
Bonnot  Company,  the  plaintiff  herein,  and  agreed  to  pay 
therefor  in  cash.  This  was  on  a  printed  blank  of  that  com- 
pany, including  the  extract  set  out.  As  only  one  thousand 
dollars  was  paid  by  Ebersole,  and  Newman  Bros,  refused  to 
pay  the  balance,  this  action  was  brought  for  the  possession 
of  the  machinery  sold  by  the  plaintiff.  Newman  Bros, 
answered,  and  by  way  of  cross  petition  alleged  that  the 'por- 
tion of  the  printed  matter,  "the  above  machinery  to  be  and 
remain  the  property  of  the  Bonnot  Company  imtil  paid," 
was  inserted  by  mutual  mistake,  or  else  through  the  fraud  of 
Ebersole,  and  prayed  that  Ebersole  be  made  a  party  defend- 
ant, and  the  contract  be  so  reformed  as  to  exclude  it.  This 
issue  was  thereupon  first  tried  in  equity,  and  the  contract 
reformed  as  prayed.     The  plaintiff  appeals. — Reversed 

Cummins,  Hewitt  &  Wright  for  appellant. 

Read  &  Read  and  S,  S.  Cole  for  appellees. 

Ladd,  J. — I.  While  persons  on  the  faith  of  another's 
word  alone,  every  day  sign  contracts  without  reading  them, 
the  law  has  ever  adjudged  this  such  indifference  as  will  pre- 
clude a  remedy  in  event  of  deception.  This  is  on  the  grouu4 
that,  having  the  full  means  of  knowledge  and  of  determina- 
tion,  they  nevertheless   rely   upon   the   representations   pjf 
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another  having  no  better  facilities  for  knowing,  without 

themselves  exercising  the  means  open  for  ascertaining  the 

truth.      McCormack    v.    Molburg,    43    Iowa,    562; 

1  McKinney  v,  Herrick,  66  Iowa,  414 ;  Wallace  v.  Rail- 
way Co.,  67  Iowa,  547;  Roundy  v,  Kent,  75  Iowa, 

665 ;  Jenkins  v.  Coal  Co,,  82  Iowa,  618 ;  Railway  v.  Cox,  76 
Iowa,  306.  It  may  bo  conceded  that  the  contract  in  hand- 
writing had  been  read  by  William  Newman,  and  that  the 
printed  guaranty,  including  the  clause  allowing  the  Bonnot 
Company  to  retain  title  until  paid,  was  added  to  that  by 
being  pasted  on  the  duplicate  copies  in  typewriting,  which 
were  subsequently  signed,  and  also  that  I.  A.  Ebersole  did 
not  read  that  portion  of  it  to  the  Newmans.  But  when  Wil- 
liam was  about  to  attach  the  finn  name  to  the  duplicates  so 
prepared,  he  noticed  the  printed  portion,  and  upon  inquiry, 
was  told  by  Ebersole  it  was  simply  a  guaranty  of  the  Bonnot 
OoiUpany.  Knowing  this  had  not  been  read,  and  without 
himself  reading  the  printed  portion,  he  signed  the  contracts 
'in  duplicate.  Though  able  to  read,  and  having  the  oppor- 
tunity  to  do  so,  he  chose  to  rely  on  the  statement  of  Ebersole. 
No  artifice  whatever  was  employed  to  deceive.  If  the  printed 
portion  was  added  without  previous  understanding,  and 
Ebersole  omitted  to  read  it,  this  was  known  to  William  New- 
man,  who  nevertheless  neglected  to  read  it  for  himself,  and, 
if  wronged,  it  is  the  result  of  his  own  folly.  It  should  be 
added  that  Ebersole  denies  misrepresenting  the  terms  of  the 
contract,  and  insists  that  it  was  prepared  precisely  as  agreed. 
We  have  found  it  unnecessary,  however,  to  consider  this  phase 
of  the  case. 

II.     That  the  record  is  such  as  to  demand  a  hearing 

on  the  merits  appears  from  McGUlvray  v.  Case,  107  Iowa, 

17.     No   notice   of    appeal    was   served    on  F.    K. 

2  Ebersole  against  whom  judgment  was  entered  by 
default    That  none  was  required  in  order  to  confer 

jurisdiction  is  well  settled.  Moore  v.  Held,  73  Iowa,  540 ; 
Payne  v,  Raubinek,  82  Iowa,  589. — ^Revebsed^ 
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C.  J.  Hablan,  Appellant,  v.  E.  C.  Richmond. 

Intoxicant:  Permit  law  construed.  Acts  Twenty-third  General  As- 
sembly, Code  85,  section  10,  defines  the  cases  in  which  a  permit 
holder  may  lawfully  sell  intoxicants,  and  requires  him  to  refuse 
unless  he  has  reason  to  believe  the  applicant's  statements  are 
1  true,  ''and  in  no  case"  unless  he  personally  knows  the  applicant, 
and  that  he  is  not  intoxicated  nor  in  the  habit  of  usinsr  intoxi- 
cants as  a  beverage,  nor  a  minor,  etc.  Held,  that  though  the 
phrase  introduced  by  the  words  "and  in  no  case''  lacks  a  verb, 
and  something  must  be  supplied  to  make  the  meaning  clear,  yet 
the  limitation  expressed  is  on  the  right  to  sell,  and  the  seller  must 
know  the  applicant,  and  that  he  is  not  a  minor,  nor  in  the  habit  of 
using  intoxicants  as  a  beverage,  etc. 

ILLBGAL  sales:  Evuience.  Most,  if  not  all,  of  six  applicants  for  the 
purchase  of  intoxicants  had  been  seen  intoxicated,  some  of  them 
more  than  once.    Four  had  been  arrested  and  punished  for  drun- 

8  kenness.  The  seller  admitted  having  seen  one  of  them  drunk 
before  he  sold  to  him,  and  he  had  heard  of  another  being  drunk 
and  had  refuse  1  to  sell  him  liquor.  The  testimony  opposing  was 
of  a  negative  character  only.  Beld,  that  they  were  addicted  to 
the  use  of  intoxicants  «s  a  beverage,  and  the  sales  to  them  were 
illegal,  under  Acts  Twenty-third  General  Assembly,  chapter  85, 
section  10. 

Depositions:  variancb  from  notice.  Under  a  notice  to  take  depo- 
sitions of  J,  T.  Langley,  Jnhn  Potter^  Ode  Terrell^  and  G.  Berlin, 

3  were  taken  the  depositions  of  J,  T,  Longley,  Jonathftn  8.  Potter, 
8.  Orren  Tyrrell,  and  A.  B.  Berlin.  Held,  that  the  variance  was 
fatal  under  Code,  1878,  sections  8731, 8722,  requiring  the  notice  to 
contain  "the  names  of  the  witnesses." 

Appeal  from  Howard  District  Court. — Hon.  L.  E.  Fellows, 

Judge. 

Saturday,  April  8,  1899. 

Action  to  abate  a  nuisance  caused  by  the  sale  of  intox- 
icating liquor.  From  a  decree  in  defendant's  favor,  plain- 
tiflF  appeals. — Reversed. 

E.  R,  Acres  and  E.  W.  Cutting  for  appellant. 

B.  N.  Hendricks  and  Reed  <&  Reed  for  appellee. 
Vpl.  108  Ii^-^ 
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Waterman,  J-. — It  appears  from  the  record  that  tho 
defendant  is  a  registered  pharmacist,  and  that  at  the  timo 
of  the  acts  complained  of  he  held  a  permit  for  the  sale  of 
intoxicating  liquor,  duly  issued  under  chapter  35,  Acts 
Twenty-third  General  Assembly.  The  complaint  is  that  he 
violated  the  terms  of  section  10  of  that  act,  by  selling  liquor 
to  persons  who  were  in  the  habit  of  using  it  as  a  beverage. 
As  the  requirements  of  this  section  are  in  dispute,  we  may 
properly,  at  the  outset,  give  our  construction  of  its  language. 
The  section  is  as  follows:  "Before  selling  or  delivering  any 
intoxicating  liquors  to  any  person,  a  request  must  be  printed 
or  written,  dated  of  the  true  date,  stating  the  applicant  is  not 
a  minor,  and  the  residence  of  the  signer,  for  whom  and  who??e 
use  the  liquor  is  required,  the  amount  and  kind  required,  the 
actual  purpose  for  which  the  request  is  made  and  for  what 
use  desired,  and  his  or  her  true  name  and  residence,  and, 
where  numbered,  bv  street  and  number,  if  in  a  citv,  and 
that  neither  the  applicant  nor  the  person  for  whose  use 
requested  habitually  uses  intoxicating  liquors  as  a  beverage, 
and  the  request  shall  be  signed  by  the  applicant  by  his  own 
true  name  and  signature,  and  attested  by  the  permit  holder 
who  receives  and  fills  the  request  by  his  own  true  name  and 
signature  in  his  own  handwriting.  But  the  request  shall  be 
refused,  notwithstanding  the  statement  made,  imless  the  per- 
mit holder  has  reason  to  believe  said  statement  to  be  tnie,  and 
in  no  case  unless  the  permit  holder  filling  it  personally  knows 
the  person  applying,  that  he  is  not  a  minor,  that  he  is  not 
intoxicated,  and  that  he  is  not  in  the  habit  of  using  intoxicat- 
ing liquors  as  a  beverage;  or,  if  the  applicant  is  not  so  per- 
sonally known  to  the  permit  holder,  before  filling  the  said 
prder  or  delivering  the  liquor  he  shall  require  identification, 
and  the  statement  of  a  reliable  and  trustworthy  person,  of 
good  character  and  habits,  known  personally  to  him,  that  the 
applicant  is  not  a  minor,  and  is  not  in  the  habit  of  using 
ilitoxioating  liquors  as  a  beverage,  and  is  worthy  of  credit 
as  to  tjie  trut}ifulnps9  of  the  statements  in  the  applicatipi^, 
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and  this  statement  shall  be  signed  by  the  witness  in  his  own 
true  name  and  handwriting,  stating  his  residence  correctly." 
In  our  opinion,  in  order  to  comply  with  the  law,  the  seller 
must  believe  the  statements  in  the  application  to  be  true ;  he 
must  know  the  applicant,  or  have  him  identified;  and  he 
must  know,  or  obtain  proof,  that  such  applicant  is  not  "in  the 
habit  of  using  intoxicating  liquors  as  a  beverage." 

1  It  is  true  that  the  phrase  introduced  by  the  words 
"and  in  no  case"  is  wanting  in  a  verb ;  that  something 

must  be  supplied  to  make  the  meaning  clear.  But,  when  it  is 
considered  that  this  section  is  defining  the  cases  in  which  the 
permit  holder  may  lawfully  sell,  it  appeaps  reasonably  plain 
that  the  limitation  expressed  is  upon  such  right.  If  there  is 
any  ground  of  complaint  in  this  case,  it  is  that  defendant 
sold  the  liquor  to  persons  who  were  in  the  habit  of  using  it  as 
a  bevetage.  If  he  did  this,  the  law  was  violated,  although 
defendant  was  ignorant  of  the  habits  of  the  applicant,  for  the 
law  requires  him  to  know  that  they  are  not  so  addicted  before 
he  makes  the  sale.  He  always  sells  at  his  peril.  When  in  doubt, 
or  ignorant  of  the  facts  upon  which  he  should  be  informed, 
he  must  require  proof.  State  v.  Thompson,  74  Iowa,  120, 
and  cases  therein  cited.  In  each  instance  of  the  several  sales 
upon  whicL  plaintiff's  case  is  founded,  formal  applications 
were  signed  by  the  purchasers  as  required  by  law,  and  each  of 
such  purchasers  was  a  witness,  and  testified  that  the  liquor 
was  procured  for  medicinal  purposes;  and  defendant  testifies 
that  he  made  the  sales  in  good  faith.  Whatever  suspicionsj 
we  may  have  as  to  these  particular  sales  must  be  set  aside,  in 
view  of  these  positive  and  uncontradicted  statements.  State 
V.  Hoagland,  77  Iowa,  135. 

We  come  then  to  the  question  whether  these  persons  were 
such  aa  the  law  permitted  defendant  to  deal  with  in  trans- 
actions of  this  nature.    Before  passing  to  the  evidence,  it  is 
well  to  determine  what  testimony  we  have  in  the  record 
which   may   properly   be   considered.      Notice   tvas 

2  served  by  plaintiff  of  the  taking  of  the  depositions  of 
witneesee  named  mi  foUows;    "J.  T.  Langley,  Jolm 
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Potter,  Ode  Terrell,  and  G.  Berlin/'  Under  this  notice  the 
testimony  of  J.  T.  Longley,  Jonathan  S.  Potter,  S.  Orren 
Tyrrell,  and  A.  H.  Berlin  was  taken.  Defendant  moved  to 
suppress  these  depositions,  and  also  objected  to  their  being 
read  in  evidence,  on  the  ground  that  no  notice  of  their  taking 
had  been  given.  There  is  such  a  variance  in  the  names  of 
the  witnesses  that  this  evidence  should  not  be  considered. 
Where  depositions  are  taken  upon  notice,  such  notice  must 
contain  the  name  of  the  witness.  Code  1873,  sections  3721, 
3722.  See,  as  to  effect  of  a  variance  in  name,  Strayer  v. 
Wilson,  54  Iowa,  565 ;  Olenn  r.  Oleason,  61  Iowa,  28. 

We  do  not  think  the  evidence  which  was  received  relat- 
ing to  the  reputation  of  defendant's  place  of  business  was 
admissible.  State  t\  Fleming,  86  Iowa,  294,  298.  But  upon 
this  ]x>int  we  need  not  definitely  pass,  for,  giving  considera- 
tion to  all  the  testimony  of  this  subject,  we  think  its  decided 
weight  is  in  defendant's  favor. 

Upon  the  issues  as  to  the  habits  of  the  purchasers  in  the 
sales  complained  of,  there  is  ample  evidence,  aside  from  that 
which  we  have  discarded,  to  show  that  these  men  were  in  the 
habit  of  using  intoxicating  liquors  as  a  beverage. 
2  Most,  if  not  all,  of  them  had  been  seen  in  an  intoxi- 

cated condition,  some  of  them  more  than  ouce,  and 
one  of  them  on  several  occasions;  and,  of  the  six,  four  had 
been  a^TCsted  and  punished  for  drunkenness  in  the  village 
where  defendant's  business  is  carried  on,  previous  to  the  sales 
here  charged.  Defendant  himself  admits  having  seen  one  of 
them  under  the  influence  of  liquor  on  one  occasion  before  he 
made  the  sale  to  him ;  and,  of  another,  he  says  that  he  had 
previously  heard  of  his  being  intoxicated,  and  had  refused  to 
sell  liquor  to  him.  Opposed  to  this  is  testimony  of  a  nega- 
tive character  only.  We  are  able  to  come  to  but  one  con- 
clusion :  These  parties  were  of  the  class  to  which  defendant 
was  forbidden  by  law  to  sell.  The  injunction  should  have 
issued, — Rbveesep. 
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W.  E.  Hanks,  Appellant,  v.  C.  A.  Flynn. 

Contract  of  Assnniitioii:  construed.  Where,  on  the  dissolution  of 
a  partnership,  the  repaaining  partner  agrees  to  pay  the  firm  lia- 
bilities, he  is  not  concladed  fr  m  questioning  whether  any  par- 
ticular claim  is  a  firm  liability,  where  it  appears  that  he  was  to 
pay  all  firm  liabilities  whether  they  appeared  on  the  booths  or  not. 

Appeal  from  Lucas  District  Court. — Hon.  F.  W.  Eichel- 

BEROER,  Judge. 

Saturday,  April  8,  1899. 

Action  at  law,  aided  by  attachment,  to  recover  eight 
hundred  and  fifty  dollars,  with  interest,  on  a  written  con- 
tract. Defendant  answered,  admitting  the  execution  of  the 
contract,  denying  that  anything  was  due  thereon,  and  alleg- 
ing that  the  same  was  paid  in  a  manner  as  will  hereafter 
appear.  Defendant,  by  way  of  counterclaim,  asks  to  recover 
five  hundred  dollars  damages  for  a  wrongful  suing  out  of  the 
attachment.  Plaintiff  replied,  denying  payment,  and  deny- 
ing that  the  attachment  was  wrongfully  sued  out ;  and  verdict 
and  judgment  were  rendered  in  favor  of  the  defendant  for 
one  hundred  dollars.    Plaintiff  appeals. — Affirmed. 

8tv>art  &  Bartholomew  and  W.  B.  Barger  for  appellant. 

Temple  &  Hardinger  and  0.  0.  Reeside  for  appellee. 

Given,  J. — Plaintiff  and  defendant  entered  into  a 
co-partnership  in  the  lumber  and  hardware  business.  The 
only  money  put  into  the  business,  namely,  one  thousand  five 
hundred  dollars,  wj^s  borrowed  from  the  First  National 
Bank  of  Chariton,  for  which  these  parties  executed  a  promis- 
sory note  signed  by  each  individually;  one  S.  L.  Holman 
signing  as  security.  This  note  was  dated  April  27, 1897,  and 
was  due  %ix  months  after  date,  with  interest  at  eight  per  cent. 
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J.  Habvey,  Appellant,  v.  R.  L.  Henry  et  aL 

Contract:  byidbncb.  Machinery  w&a  purchased  with  notes  secured 
by  a  mortgage  on  the  machinery,  and  a  year  later  the  seller,  as 
agent  for  another,  sold  the  buyers  other  machinery,  taking  back 
in  payment  part  of  the  machinery  formerly  sold,  certain  other 
machinery,  and  notes  of  the  buyers,  the  sale  being  by  written 
agreement,  which  stipulated  for  the  taking  of  such  notes  aud 
machinery.  In  an  action  on  the  notes  and  mortgage  given  for  the 
first  sale,  the  makers  and  a  third  person  testified  that,  as. an 
additional  inducement  for  the  sale,  the  payee,  who  had  a  special 
interest  therein,  had  agreed,  individually,  to  cancel  and  sur- 
2  render  them.  The  payee  denied  this,  stating  that  the  agreement 
was  an  exchange  of  the  new  property  for  the  old.  the  difference  in 
price  being  represented  by  the  notes  given  by  the  makers.  There 
was  a  dispute  as  to  the  price  of  the  new  machinery,  and  as  to  the 
credit  to  be  given  for  the  old;  but,  conceding  defendant's  testi- 
mony to  be  correct,  the  notes  given  and  the  credit  allowed  equalled 
the  price,  leaving  no  margin  as  a  consideration  for  the  surrender 
of  the  notes  in  suit.  The  mortgage  to  secure  the  notes  was  not 
canceled  and  the  makers  never  asked  to  have  it  done,  or  to  have 
the  notes  surrendered,  but  promised  to  pay  if  a  discount  were 
allowed.  Held,  insufiicient  to  show  an  agreement  by  the  payee 
to  cancel  the  notes  and  the  mortgage,  since  the  makers  had  the 
burden. 

Parol  Variance:  collateral  contract.  An  agent's  oral  agree- 
ment, in  making  a  sale  in  which  he  had  a  special  interest,  by 
written  contract  that,  as  an  additional  inducement,  he  will 
1  surrender  certain  notes  held  by  him  against  the  buyers,  may  be 
shown  by  parol  in  an  action  on  such  notes  by  the  agent,  though 
the  written  contract  of  sale,  made  in  the  name  of  the  principal, 
was  Qpmplete;  since,  as  against  the  agent,  the  oral  contract  did 
not  conflict  with  the  written  one,  but  was  collateral  thereto. 

Appeal  from  Van  Buren  District  Court. — Hon.  T.  M,  Fee, 

Judge. 


Saturday,  April  8,  1899. 

Action  in  equity  to  recover  an  amount  alleged  to  be  due 
on  two  promissory  notes,  and  to  foreclose  a  chattel  mortgage 
given  to  secure  their  payment.     There  was  a  hearing  on  th« 
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merits,  and  a  decree  for  the  defendants.  The  plaintiff  appeals. 
— Reversed. 

Wherry  &  Walker  for  appellant 

No  appearance  for  appellee. 

Robinson,  C.  J. — In  the  year  1895  the  defendants  R. 
L.  Henry  and  Wesley  Henry  purchased  of  J.  Harvey  &  Co. 
an  engine,  tank,  belt,  weigher,  and  stacker,  for  the  agreed 
price  of  nine  hundred  and  seventy-five  dollars.  In  payment 
the  defendants  gave  their  three  promissory  notes,  of  which 
one  for  four  himdred  dollars  was  payable  January  1,  1896, 
one  for  four  hundred  dollars  was  payable  January  1,  1897, 
and  one  for  one  hundred  and  seventy-five  dollars  was  payable 
January  1,  1898.  To  secure  the  payment  of  the  notes,  the 
defendants  executed  to  the^seller  a  mortgage  on  the  property 
purchased.  The  note  which  first  became  due  has  been  paid. 
This  action  is  brought  to  recover  the  amount  of  the  other  two 
notes,  which  the  plaintiff  claims  to  own  by  virtue  of  blank 
indorsements,  and  to  foreclose  the  mortgage.  In  the  year 
1896  the  defendants  purchased  of  the  Nichols  &  Shepard 
Company  a  traction  engine,  separator,  with  truck,  wagon, 
straw  stacker,  belts,  and  other  appurtenances,  and  gave,  as 
part  payment,  the  engine  and  certain  appurtenances,  and  the 
stacker,  purchased  the  year  before  of  J.  Harvey  &  Co.,  and 
a  separator  which  the  defendants  had  used  several  years,  and 
promissory  notes  for  the  aggregate  amount  of  one  thousand 
six  hundred  and  ninety  dollars.  The  contract  for  the  new 
outfit  was  made  through  the  plaintiff,  as  agent  for  the  Nichols 
&  Shepard  Company ;  and  the  defendants  claim  that  the  con- 
tract price  for  the  outfit  was  two  thousand  four  hundred  and 
forty  dollars,  on  which  credit  for  four  hundred  dollars,  for 
the  note  to  J.  Harvey  &  Co.  which  had  been  paid,  and  three 
hundred  and  fifty  dollars  for  the  old  separator,  were  to  be 
given,  and  that  the  notes  in  suit  were  to  be  canceled,  and  with 
the  mortgage,  were  to  be  surrendered  to  the  defendants.  The 
plaintiff  avers  that  the  contract  price  for  the  new  outfit  was 
but  two  thousand  two  himdred  and  forty  dollars,  and  that  the 
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credit  for  the  old  engine,  separator,  and  other  property,  was 
but  five  hundred  and  fifty  dollars,  and  denies  that  the  contract 
required  the  notes  in  suit  to  be  canceled  and  surrendered. 

I.  When  the  contract  for  the  new  outfit  was  entered 
into,  the  defendants  signed  an  order  for  it,  addressed  to  the 
Nichols  &  Shepard  Company,  which  contained  the  follo\^- 
ing:     "The  undersigned  agree  to  receive  said  machinery, 

*  *  *  and  pay  in  cash  the  freight  and  charges  thereon 
from  the  factory,   and   also  agree  to  pay  to  your  order 

*  *     *     the  further  sum  of  $ ,  as  follows :    Old  steam 

outfit  taken  in  trade  at  $550.00,  including  an  Aultman  & 
Taylor  Separator;  note  due  January  1st,  1897,  for  $300.00; 
note  due  January  1st,  1898,  for  $595.00;  note  due  January 

1st,  1899,  for  $595.00;  and  note  due  January  1st, 
1  1900,  for  $200.00."  The  9rder  does  not  contain  any 

reference  to  the  cancellation  of  the  notes  in  suit,  but 
the  defendants  contend  that  it  was  required  by  a  verbal  stipu- 
lation. That  is  denied  by  the  plaintiff,  and  he  contends  that 
the  order  is  apparently  complete,  free  from  ambiguity,  and 
should  be  regarded  as  expressing  the  entire  contract  of  the 
parties  to  the  transaction.  He  insists,  therefore,  that  it  can- 
not be  contradicted  or  varied  by  parol  evidence.  The  general 
nile  for  which  the  appellant  contends  is  well  settled.  Evi- 
dence of  a  contemporaneous  oral  agreement  is  not  admissible 
to  vary,  add  to,  or  contradict  a  valid  agreement  in  writing 
which  is  clear,  definite,  and  complete.  Fawkner  v.  Paper 
Co.,  88  Iowa,  169,  and  authorities  therein  cited.  But  such 
evidence  is  admissible  to  show  "the  existence  of  any  separate 
oral  agreement  as  to  any  matter  on  which  a  document  is  silent, 
and  which  is  not  inconsistent  with  its  terms,  if,  from  the  cir- 
cumstances of  the  case,  the  court  infers  that  the  parties  did 
not  intend  the  document  to  be  a  complete  and  final  statement 
of  the  whole  transaction  between  them."  7  Am.  &  Eng.  Enc. 
Law,  91 ;  17  Am.  &  Eng.  Enc.  Law,  443.  The  order  in  ques- 
tion, when  accepted,  becomes  a  contract  in  writing  betweei 
the  defendants  and  the  Nichols  &  Shepard  Company,  and 
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parol  evidence  to  abow  that  the  company  was  required-  to 
cancel  the  notes  in  suit  would  tend  to  add  to  the  writing,  and, 
as  between  the  parties  to  it^  would  not  be  admissible.  But 
the  evidence  shows  that  the  plaintiff  had  a  special  interest  in 
the  contract,  in  the  compensation  he  was  to  receive  for  secur- 
ing it  He  states  that  he  was  required  to  take  the  old  outfit 
in  settlement  with  the  company,  and  he  did  take  it  He  knew 
that  he  would  be  required  to  do  so  when  the  contract  was 
made;  and,  since  it  was  satisfactory  to  his  principal  for  him 
to  do  so,  there  was  no  legal  objection  to  his  agreeing  to  cancel 
and  surrender  the  notes  which  are  in  controversy,  to  induce 
the  defendants  to  enter  into  the  contract.  If  there  was  an 
undertaking  to  do  so,  it  was  collateral  to  the  contract  in  writ- 
ing, and  is  not  in  conflict  with  it  Proof  that  it  was  made 
would  not  in  any  manner  affect  the  contract  entered  into  by 
the  defendants  with  the  company.  This  case  is  unlike  that  of 
Horn  V.  Hansen,  56  Minn.  43  (57  N.  W.  Kep.  315),  cited 
by  the  appellant 

II.  If  the  agreement  was  made  by  the  defendants  with 
the  plaintiff,  as  claimed,  it  was  upon  a  sufficient  considera- 
tion ;  but  it  is  insisted  that  the  evidence  fails  to  show  that 

it  was  made.  The  two  defendants  and  their  nephew 
2  testify,  in  substance,  that  the  plaintiff  agreed  to  take 

back  the  machinery  sold  by  J.  Harvey  &  Co.  the  year 
before,  for  nine  hundred  and  seventy-five  dollars,  surrender 
the  notes  in  suit,  to  the  amount  of  five  hundred  and  seventy- 
five  dollars,  give  credit  on  the  price  of  the  new  outfit  for  the 
four  hundred  dollars  paid  on  the  old  one,  allow  three  hundred 
and  fifty  dollars  for  the  Aultman  &  Taylor  separator,  and 
take  notes  of  the  defendants  for  one  thousand  six  hundred 
and  ninety  dollars.  The  defendants  had  purchased  the  Ault- 
man &  Taylor  separator  and  a  horse  power,  seven  years  before, 
for  six  hundred  and  eighty-five  dollars,  and  had  used  it  to 
do  their  own  threshing,  and,  in  addition,  as  we  understand 
the  evidence,  had  run  it  two  years  in  threshing  for  others. 
The  horse  power  was  not  included  in  the  transaction  in  con- 
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troverey.  The  list  price  of  the  property  sold  to  the  defend- 
ants by  the  company  was  two  thousand  four  hundred  and 
forty  dollars.  There  is  a  discrepancy  between  the  order  as  it 
now  appears  and  a  copy  of  it  given  to  the  defendants.  In  the 
original  the  amount  allowed  for  the  old  outfit  appears  to  have 
been  changed  from  seven  hundred  and  fifty  dollars  to  five 
hundred  and  fifty  dollars,  while  in  the  copy  it  is  seven  hun- 
dred and  fifty  dollars.  The  cause  of  that  discrepancy  is  not 
clearly  explained,  but  the  plaintiff  claims  that  he  discounted 
the  list  price  of  the  new  outfit  tv§o  hundred  dollars,  and  the 
payments  specified  in  the  order  amount  to  the  reduced  price; 
but  that  is  denied  by  the  defendants.  The  plaintiff  claims 
that  the  alteration  was  made  when  the  order  was  signed; 
but  it  is  not  necessary  to  determine  who  is  right  in  regard 
to  that  matter.  Assuming  that  the  defendants'  theory  respect- 
ing it  is  right,  their  claim  appears  to  be  that  the  plaintiff 
agreed  to  take  back  the  property  sold  in  1895,  after  it  had 
been  used  one  year,  and  allow  therefor  just  what  had  been 
paid  for  it,  and  that,  in  addition,  he  agreed  to  allow  three 
hundred  and  fifty  dollars  for  a  separator  which  had  been  used 
seven  years,  and  which,  with  a  horse  power,  had  been  pur- 
chased when  new  for  less  than  twice  that  sum.  The  value 
of  this  old  machinery  at  the  time  of  the  transaction  in  ques- 
tion is  not  shown,  but  it  is  a  matter  of  common  knowledge 
that  the  value  of  such  property  depreciates  greatly  by  use 
and  lapse  of  time.  The  interest  of  the  plaintiff  in  the  sale  of 
the  new  outfit  is  not  shown,  but  it  was  not  sufficient  to  take 
all  of  the  old  machinery  received,  jand  it  seems  that  the  alleged 
agreement  would  have  been  an  improvident  one  on  the  part  of 
the  plaintiff.  Their  testimony  is  disputed  by  the  plaintiff, 
who  states  that  the  transaction  was  an  exchange  of  the  new 
property  for  the  old,  and  that  the  notes  which  the  defendants 
gave  represented  the  agreed  difference  between  the  values  of 
the  new  and  the  old.  The  plaintiff  is  corroborated  in  that 
respect  by  the  order.  It  shows  that  the  total  amount  allowed 
for  all  the  old  property,  including  the  Aultman  &  Taylor 
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ieparator,  was  five  hnndred  and  fifty  doIlftrBy  or,  if  the  defend- 
ants are  right  as  to  that,  seven  hnndred  and  fifty  dollars. 
That  sum,  added  to  the  amount  of  the  notes,  wotQd  make  two 
thousand  four  hundred  and  forty  dollars,  or  just  the  pric«» 
the  defendants  say  they  were  to  pay  for  the  new  outfit,  and 
allow  nothing  for  the  notes  in  suit  Since  the  defendants 
admit  that  the  order  shows  a  part  of  what  was  allowed  for  the 
old  machinery,  it  is  fair  to  presume  against  them  that  it  shows 
all  that  was  allowed.  The  conduct  of  the  defendants  tend:^ 
to  sustain  the  claim  of  the  plaintiff.  They  say  that  the  plain- 
tiff stated,  as  a  reason  for  not  surrendering  the  notes  in  suit 
when  settlement  was  made  with  the  Nichols  &  Shepard  Com- 
pany, that  they  were  not  in  his  possession,  and  several  days 
would  be  required  in  which  to  procure  them ;  but  the  settle- 
ment was  not  made  for  several  days  after  the  order  to  the 
company  was  given.  The  mortgage  executed  to  secure  the 
notes  in  suit  was  not  canceled,  and  it  does  not  appear  that  the 
defendants,  at  any  time  after  the  settlement  for  the  new  outfit 
was  made,  asked  to  have  the  notes  surrendered  or  the  mort- 
gage satisfied  of  record.  Correspondence  between  the  defend- 
ants and  attorneys  who  held  the  notes  in  suit  for  collection 
satisfies  us  that  the  defendants  at  that  time  did  not  claim 
that  the  notes  had  been  paid,  but  that  they  offered  to  pay  both 
if  a  discount  were  allowed.  On  the  twentieth  day  of  January, 
1897,  they  wrote  to  one  of  the  attorneys  concerning  the  notes 
as  follows:  "The  notes  are  made  payable  at  Bonaparte. 
Now,  when  you  send  the  notes  and  mortgage  to  Farmers' 
&  Traders'  Bank,  Bonaparte,  Iowa,  we  will  pay  them  at  dis- 
count of  ten  per  cent.  If  the  owners  of  the  notes  had  sent 
the  four  hundred  dollar  note  which  was  due  January  the  Isr, 
we  would  have  paid  it  long  ago."  It  is  true  the  defendants 
claim  that  their  offers  were  made  in  the  belief  that  the  notes 
had  been  transferred  to  an  innocent  holder ;  but  the  explana- 
tion, when  viewed  in  thfe  light  of  all  the  facts  disclosed  by  the 
record,  is  not  satisfactory.  It  is  fair  to  presume,  in  the  first 
instance,  that  the  order  in  question  expresses  fully  the  con- 
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tract  as  to  all  matters  of  which  it  purports  to  treat.  It  states 
what  was  allowed  for  the  old  machinery,  and  the  defendants 
have  failed  to  overcome  the  presumption  that  the  statement  in 
that  respect  is  full  and  correct  The  burden  was  on  the 
defendants  to  prove  the  alleged  verbal  agreement,  and  we  are 
of  the  opinion  that  they  have  failed  to  do  so.  It  is  true 
that  three  witnesses  testify,  to  the  effect  that  the  agreement 
was  made,  and  that  but  one  testifies  that  it  was  not ;  but  we 
are  of  the  opinion  that  his  testimony,  with  the  written  order, 
and  the  presumption  which  it  authorizes,  the  conduct  and 
letters  of  the  defendants,  and  the  unreasonable  character  of 
some  of  their  claims,  outweigh  the  testimony  relied  upon  to 
prove  the  alleged  agreement  We  therefore  conclude  that 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  notes  in 
suit,  and  to  a  foreclosure  of  his  mortgage  so  far  as  it  includes 
property  not  transferred  to  the  Nichols  &  Shepard  Com- 
pany in  consideration  of  the  purchase  of  the  new  outfit.  The 
decree  of  the  district  court  is  bbvbesed. 


^2^  Hardin  County  v.  A.  Weelb,  Appellant. 

Plea  of  Pajment:  construotion.  ADswer,  of  one  whose  liability 
was  not  discharf^ed  unless  the  sum  of  $40,000  was  paid,  that  that 
sum  had  "substantially,  if  not  wholly,**  been  paid,  is  insufficient. 
"Wholly'*  and  "substantially"  are  not  equivalents. 

Appeal  from  Hardin  District   Court, — ^Hon.  B.  P.  Bird- 

SALLy  Judge. 

Saturday,  Aprii-  8,  1899. 

Action  at  law  on  a  subscription  for  the  payment  of 
money.  A  demurrer  to  one  division  of  the  answer  was  sus- 
tained. Thei^  was  a  trial  by  jury,  and  a  verdict  and  judg- 
inent  for  the  plaintiff.     Tbe  4©fwdant  appeals. — Affirmed, 
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H.  L.  Huff  for  appellant 

E.  R.  Lundy,  County  Attorney,  for  appellee. 

EoBiNsoN,  C.  J. — The  only  questions  we  are  required 
to  consider  are  those  involved  in  the  ruling  on  the  demurrer. 
The  subscription  is  as  follows :  "We,  the  undersigned,  prom^ 
ise  and  agree  to  pay  into  the  treasury  of  Hardin  county, 
Iowa,  for  the  use  of  said  county,  the  sum  set  opposite  our 
respective  names:  provided,  that  this  subscription  shall 
become  binding  and  obligatory  in  the  event  that  the  legal 
voters  of  said  county  shall  at  any  time  during  the  year  A.  1). 
1891  authorize  the  board  of  supervisors  to  construct,  for  the 
use  of  said  county,  a  court  house,  at  Eldora,  Iowa,  at  an 
expense  of  not  exceeding  the  sum  of  fifty  thousand  dollars, 
and  a  jail  at  an  expense  not  exceeding  the  sum  of  ten  thou- 
sand dollars,  and  to  appropriate  therefor,  of  the  funds  of 
said  county,  the  sum  of  twenty  thousand  dollars,  and  of  the 
funds  to  be  realized  upon  this  subscription  the  sum  of  forty 
thousand  dollars,  when,  and  in  such  case,  the  several  sums 
hereto  subscribed  shall  become  due  and  payable  into  thf 
treasury  of  said  county  as  follows,  to  wit :  The  one-fourth 
part  thereof  whenever  the  vote  shall  be  taken,  and  the  result 
declared  in  favor  of  the  aforesaid  authorization ;  the  second 
one-fourth  part  thereof  when  the  board  of  supervisors  of  said 
county  shall  have  executed  a  contract  for  the  erection  of  a 
court  house  as  aforesaid ;  and  the  remaining  one-half  thereof 
when  the  foundation  of  said  court  house  shall  be  completed. 
[Signed]  R.  Wells,  seventy-five  dollars.  R.  Wells  twenty- 
five  dollars.*'  The  petition  alleges  that  the  voters  of  the 
county  did,  during  the  year  1891,  authorize  the  board  of 
supervisors  to  construct,  for  the  use  of  the  county,  a  court 
house  at  Eldora,  according  to  the  terms  of  the  subscription ; 
that  the  board  appropriated  therefor  the  funds  required  hy 
the  subscription,  and  entered  into  a  contract  for  the  erection 
of  a  court  housej  that  the  foimdation  therefor  was  completed 
cm  or  ftbout  tjie  first  day  of  January,  1893 ;  and  that  there  i^ 
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now  due  on  the  subecriptions  of  the  defendant  the  sum  of  cme 
hundred  and  thirty-six  dollars.  In  the  third  division  of  his 
answer  the  defendant  alleges  that  he  is  not  liable  on  the  sub 
scription,  for  the  reason  that  'Tie  is  informed  ai\d  believes, 
and  charges  the  fact  to  be,  that  the  people  of  Hardin  county, 
who  subscribed  to  the  said  court  house  and  jail  fund,  have 
paid  into  the  county  treasury,  of  their  subscriptions,  substan- 
tially, if  not  wholly,  the  sum  of  forty  thousand  dollars, — ^the 
limit  of  the  amount  of  the  said  subscriptions,  when  paid  in, 
to  be  appropriated  by  the  board  of  supervisors  of  said  coimty 
as  per  the  terms  of  the  said  contract  of  subscriptions.'^  The 
division  contains  other  averments,  but  they  add  nothing  to 
those  quoted  which  we  need  to  consider.  . 

The  ground  of  the  demurrer  which  presents  the  question 
of  chief  importance  is  that  the  third  division  of  the  answer 
does  not  state  that  the  forty  thousand  dollars  have  been  paid. 
"We  are  of  the  opinion  that  the  ground  is  well  taken.  To  say 
that  a  given  sum  is  "substantially,  if  not  wholly,"  paid,  is  not 
the  equivalent  of  a  statement  that  it  is  fully  paid.  What  the 
defendant  meant  by  the  word  "substantially  does  not  clearly 
appear.  The  ordinary  meaning  of  the  word  is :  "In  a  sub- 
stantial manner;  in  substance;  essentially."  Webster  Inter- 
national Dictionary.  Whether  the  defendant  would  have 
regarded  the  payment  of  the  specified  amount,  less  one  dollar, 
or  one  hundred  dollars,  or  two  hundred  dollars,  as  payment  of 
"substantially"  all  that  was  required,  can  only  be  conjectured. 
That  the  word  was  not  used  as  meaning  full  payment  is  shown 
by  its  connection  with  the  words  "if  not  wholly."  But  the 
liability  of  the  defendant  was  not  discharged  unless  the  full 
sum  of  forty  thousand  dollars  was  paid.  The  payment  of 
less,  however  near  the  required  sum,  would  not  have  had  that 
effect.  The  petition  alleged  that  one  hundred  and  thirty-six 
dollars  were  due  and  owing  on  the  subscription  from  the 
defendant.  The  third  division  of  the  answer  did  not  deny 
that  allegation,  in  terms,  nor  set  out  facts  which  showed  that 
it  was  not  truCy  nor  plead  any  matter  which  constituted  a 
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defense  to  the  cause  of  action  allied  in  the  petition.     We 
conclude  that  the  demurrer  was  properly  sustained. 

This  conclusion  renders  it  unnecessary  to  determine 
other  questions  discussed  by  counsel.  The  judgment  of  the 
district  court  appears  to  be  right,  and  it  is  affirmed. 


Lucy  Jerolman,  Appellant,  v.  The  Chicago  Great  West- 
ern Railway  Company. 

Appeiil:    RBViEW  of  instructions:    Abstract,    Where  the  abstract 
does  Dotcontaio  the  evidence,  but  appellant's  statement  that  it  was 

1  conflicting  upon  a  certain  issue  is  not  denied,  errors  in  giving 
instructions  on  that  issue  may  be  considered. 

Contribntorj  Negl  gence:    An  instruction  that,  in  order  to  recover 
for  injuries,  a  passenger  must  have  been  free  from  all  fault  or 

2  negligence  contributing  to  produce  the  injury,  is  erroneous,  as 
holding  him  to  the  exercise  of  extraordinary  care,  and  preventing 
a  recovery  though  the  negligence  was  slight,  and  did  not  amount 
to  want  of  ordinary  care. 

luatrnetious:    degree  of  proof.    A  statement  that  plaintiff  must 

3  prove  want  of  contributory  negligence  to  the  satisfaction  of  the 
jury  is  not  a  happy  expression,  but  was  probably  not  misleading 
in  view  of  other  instructions. 
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Appeal  from  Bremer  District  Court, — Hon.  J.  F.  Clyde, 

Judgre. 

Saturday,  April  8, 1899. 

The  plaintiff  appeals  from  a  judgment  duly  entered  on 
a  verdict  returned  bv  the  jurv  in  favor  of  the  defendant. — 
Reversed. 


0.  W.  Ruddick  for  appellant. 

0.  C.  MUler  and  D.  A,  Long  ior  appellee. . 

Ladd,  J. — The  train  reached  Shellrock  at  10  o^cIock 
p.  M.     It  was  dark,  and  the  plaintiff,  a  passesnger  to  that 
Vi.L.  10>  la     12, 
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place,  in  walking,  from  where  she  alighted,  along  tlie  defend- 
ant's depot  platform,  which  was  about  three  feet  above  the 
surface,  and  without  railing,  to  the  omnibus  stand,  stepped 
from  it  to  the  ground,  and  was  injured.  She  based  her  right 
of  recovery  on  alleged  freedom  from  negligence  on  her  part 
contributing  to  the  injury,  and  negligence  on  the  part  of  the 
defendant  in  not  having  the  platform  properly  lighted,  ana 
guarded  by  a  suitable  railing.     The  abstract  does 

1  not  contain  the  evidence,  but  the  appellant's  state- 
ment that,  on  the  issues  raised  by  the  pleadings,  iv 

was  conflicting,  is  not  denied.  We  may,  then,  consider  the 
errors  assigned  in  giving  the  instructions.  See  Kelleher  v, 
CUy  of  Keokuk,  60  Iowa,  476;  State  v.  Ooering,  106 
Iowa,  686. 

After  mentioning  the  undisputed  facts,  the  court,  in  the 
third  paragraph,  said :  "The  issues  therefore  that  remain  for 
you  to  consider  are  these,  namely:  First.  Was  plaintiff's 
fall  from  the  depot  platform  due  to  any  n^ligence  of  the 
defendant  or  its  employes  ?  Second,  Was  the  plaintiff  her- 
self free  from  all  fault  or  negligence  that  contributed  to  pro- 
duce the  fall?  Third,  Was  the  plaintiff  injured  by 
the  fall?  and  the  extent  of  such  injuries,  if  any.  In 
order  to  recover  herein,  the  plaintiff  must  establish  to  your 
satisfaction,  by  a  preponderance  of  the  evidence,  each 

2  and  all  of  these  three  propositions."     Exception  is 
first  taken  to  the  requirement  that  plaintiff,  in  order 

to  recover,  must  be  "free  from  all  fault  or  negligence  that 
contributed  to  produce  the  fall,"  or  as  put  in  the  sixth  para- 
graph, it  must  appear  '^that  such  fall  was  not  in  any  manner 
due  to  any  fault  or  negligence  on  the  part  of  the  plaintiff 
herself,*'  or,  as  in  the  eighth,  "that  she  was  free  from  all  fault 
or  negligence  which  contributed  directly  to  produce  the  fall 
in  question."  No  point  is  made  concerning  the  use  of  "fault** 
as  synonomous  with  "negligence."  In  the  connectiop 
employed,  it  may  not  have  been  misunderstood.  Railway  Co, 
V.  Lanier,  88  Qa,  587  (10  S.  E.  Eep.  280) ;  Mining  Co,  v. 
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Patton,  129  Ind.  Sup.  478  (28  N.  E.  Eep.  1113).  The 
appellant  rightly  contends  that  the  plaintiff  should  be  held 
only  to  the  exercise  of  ordinary  care  for  her  own  safety.  The 
law  will  not  measure  the  extent.  Failure  so  to  do  must  con- 
tribute to  her  injury,  in  order  to  defeat  the  action.  Ariz  v. 
Railway  Co.,  38  Iowa,  296;  McAunich  v.  Railway  Co,,  20 
Iowa,  338;  Haley  v.  Railway  Co.,  21  Iowa,  15.  The  appel- 
lant contends  that,  "when  the  rule  of  ordinary  care  obtains, 
then  mere  slight  omission  or  slight  faults  is  no  breach  of  the 
rule,  and  does  not  defeat  recovery.  It  can  only  be  such  as 
amount  to  lack  of  ordinary  care."  The  use  of  the  term  "ordi- 
nary negligence,"  while  not  approved,  was  held  not  erroneous, 
in  Kerns  v.  Railway  Co.,  94  Iowa,  125.  Where  only  ordinary 
care  is  required,  any  want  of  its  exercise  is  negligence,  and 
this  is  true  r^ardless  of  the  extent  or  degree  of  failure  or 
omission.  Slight  want  of  ordinary  care  is  negligence,  for  that 
it  is  a  failure  to  exercise  the  degree  of  care  exacted.  If  an 
injury  is  caused  thereby  it  flows  as  inevitably  from  the  slight 
omission  of  duty,  as  though  occasioned  by  a  willful  wrong. 
The  material  inquiry  is,  always,  was  there  any  failure  to  exer- 
cise ordinary  care:  was  anything  done  or  omitted  which  a 
person  of  ordinary  prudence,  under  like  circumstances,  would 
not  have  done  or  omitted ;  and,  if  so,  was  the  injury  caused 
thereby,  or  did  such  failure  contribute  thereto  ?  If  the  injury 
was  occasioned  by  slight  want  of  ordinary  care,  when  it  would 
not  have  resulted  but  for  that,  then  it  is  as  much  the  outcome 
of  negligence  as  thougfi  caused  by  some  grievous  and  wanton 
disregard  of  duty.  So,  where  any  want  of  ordinary  care, 
however  slight,  contributes  to  the  injury,  as  an  efficient  cause 
thereof,  recovery  cannot  b^  had ;  for  the  law  will  not  under- 
take to  determine  which  of  two  wrongdoers  is  most  at  fault. 
These  conclusions  find  support  in  the  following  authorities : 
Cremer  v.  Town  of  Portland,  36  Wis.  92 ;  Strong  v.  Railroad 
Co.,  61  Oal.  826 ;  Railway  Co.  v.  Oraham,  95  Ind.  291 ;  Rail- 
way Co.  V.  Oorbeit,  49  Tex.  578;  MononyaJiela  City  v. 
Fischer,  111  Pa,  St  9  (2  Atl.  Rep.  89) ;  Manly  v.  Hailroad 
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Co,,  74  ]Sr.  C.  655;. 7  Am.  &  Eng.  Enc  Law  2d  ed.)  377; 
Cooley,  Torts,  630;  Beach,  Contributory  Negligence  (2d 
ed.),  section  19;  Railroad  Co.  v.  Fitzpatpick,  35  Md.  32; 
Bowling  v.  Allen,  102  Mo.  213  (14  S.  W.  Kep.  751)  ;  Ker- 
whaker  v.  Railroad  Co.,  3  Ohio  St.  172  (62  Am. 
Dec.  246) ;  Dusk  v.  Fitzhugh,  2  Lea,  307 ;  note  to 
Freer  v.  Cameron,  55  Am.  Dec.  671.  See  O'Keefe 
V,  Railroad  Co.,  32  Iowa,  467.  Slight  want  of  ordi- 
nary care  must  not  be  confused  with  slight  n^ligence, 
which  is  usually  applied  to  an  omission  of  extraordinary  care. 
Such  an  omission  may  be  said  to  be  confined  to  the  territory 
lying  between  the  boundaries  of  ordinary  and  extraordinary 
care^  and,  in  a  case  involving  the  exercise  of  ordinary  care 
only,  will  not  defeat  recovery.  Dreher  v.  Town  of  FUchburg, 
22  Wis.  675  (99  Am.  Dec  91) ;  Hughes  v.  Mmcaiine 
County,  44  Iowa,  675.  The  vice  of  the  instruction, 
(jn]>liasized  in  the  passage  quoted  from  others,  is  that 
all  negligence  is  excluded,  and  the  plaintiff  held  to  the 
exorcise  of  extraordinarv  care  for  her  safety.  Had  fault 
OY  negligence,  as  used,  been  defined,  this  would  have 
been  obviated.  Without  such  limitation,  the  jury  was 
warranted  in  understanding  that  any  negligence  whatever  on 
the  plaintiff's  part,  however  slight,  required  a  verdict  for  the 
defendant.  Ffughes  v.  Muscatine  County,  supra,  where  an 
instruction  that  the  plaintiff  must  show  she  was  "entirely  free 
from  any  negligence  that  helped  to  bring  about  the  accident" 

was  held  erroneous,  is  precisely  in  point.  Again,  the 
3  thought  of  the  court  was  not  happily  expressed  in  the 

last  sentence  of  the  instruction,  though  we  are  inclined 
to  think  it,  in  view  of  other  portions  of  the  charge,  not  mis- 
leading. See  CaXUm  v.  Hanson,  86  Iowa,  421 ;  Way  v.  Rail- 
way Co.,  40  Iowa,  344.  The  plaintiff  wa6  required  to  prove 
her  case,  not  to  the  satisfaction  of  the  jury,  but  merely  by  a 
preponderance  of  the  evidence.  Bryan  v.  Railway  Qo.^  63 
Iowa,  465 ;  Turner  v.  Tounker,  76  Iowa,  261. 

The    other    errors    assigned    merit    uo    attention. — 
Keversbd, 
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J.  F.  Knobr  and  Maetin  Schafee  v.  W.  F.  Lohr  and  Wil- 
liam Boyle,  Sheriff,  Appellants. 

Uomestead:   sblrction     Under  Coda  1873.  section  1994  (pref<ent  Code, 
Mction  2977),  providinf^  that  an  ownt-r's  bomestead  must  embrace 
2    the  house  used  by  bim  as  a  borne,  and  tbat,  if  he  has  two  or  more 
bouses  thus  ased,  he  may  select  either  as  bis  homestead,  the  selec- 
tion of  a  house  not  so  used  is  unauthorized  and  void. 

Abani>ommbnt.  Code  1873,  section  1994  (present  Code,  section  2977). 
provides  that  an  owner's  homestead  must  embrace  the  house  used 
8  by  him  as  a  hoine,  and  that^  if  he  has  two  or  more  houses  thus 
used,  he  may  select  either  as  bis  homestead.  Held,  that  the  selec- 
tion of  a  house  not  so  used,  being  void,  is  not  an  abandonment  of 
homestead  rights  in  a  house  nsed  as  a  bomestead. 

Fraadalent  CoBTeyaoce.    A  conMeyance  of  land  without  consideration, 
1    to  hinder  and  delay  creditoft,  givps  the  grantee  no  title  or  right 
of  possession,  as  against  or^itors. 

Appeal  from  Plymouth  District  Court.— Tlo-ar.  F.  R.  Gat- 

NOE,  Judge. 

Saturday,  Apeil  8, 1899. 

Action  in  equity  to  set  aside  a  sheriff's  sale  of  lands,  and 
to  enjoin  the  execution  and  delivery  of  a  sheriff's  deed  there- 
under. From  the  decree  rendered,  the  defendants  appealed. 
— Affirmed. 

Lohr,  Gardiner  &  Lohr  for  appellants. 

Ira  T.  Martin  for  appellees. 

Given,  J. — I.  Joseph  Stinton,  now  deceased,  was  the 
owner  in  fee  of  the  southwest  one-fourth  of  section  28,  and  the 
northwest  one-fourth  of  section  34,  township  92,  range  47, 
Plymouth  county,  Iowa,and  had  been  in  the  use  and  possession 
thereof  for  many  years,  l^rior  to  1889  he  and  his  family 
resided  on  that  part*  in  section  34,  the  buildings  occupied 
being  upon  the  northwest  one-fourth  of  said  northwest  one- 
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fourth  ol  secfcicai  34.  In  1889,  ha  removed  with  his  family 
to  the  land  in  section  28,  the  buildings  on  which  are  upon  the 
southwest  one-fourth  of  that  quarter  section.  On  September 
16,  1893,  Joseph  Stinton  executed  a  warranty  deed  of  all  of 
said  lands  to  his  wife  Sophia,  for  the  recited  consideration 
of  nine  thousand  six  hundred  dollars,  but  in  fact  without  any 
consideration.  This  deed  was  subject  to  mortgages  on  the  lands 
aggregating  four  thousand  two  hundred  and  fifty  dollars,  and 
it  was  not  filed  for  record  until  March  7,  1895.  Joseph 
Stinton  was  largely  indebted  at  the  time  he  executed  this 
deed,  and  evidently  made  it  to  hinder  and  delay  his  credit- 
ors,— a  fact  that  Mrs.  Stinton  must  have  known,  though  she 
seems  to  haveliad  little  understanding  of  business  matters  or 
of  this  transaction.  Mn  Stinton  and  his  family  continued 
thereafter  to  reside  upon  the  land  in  section  28,  and  he  to 
use  and  control  all  of  the  land  as  before,  up  to  the  time  of  his 
death,  March  2,  1895,  after  which  Mrs.  Stinton  and  her 
family  continued  to  occupy  the  home  and  to  use  all  of  the 
land,  up  to  July  8,  18^5.  On  that  date,  Mrs!  Stinton,  for 
the  recited  consideration  of  ten  thousand  dollars,  but  in  fact 
for  the  consideration  of  two  hundred  dollars,  conveyed  all  of 
said  land  to  the  plaintiffs,  warranting  the  title  except  as  to 
incumbrances.  The  defendant  W.  F.  Lohr  had  a  judgment 
for  one  hundred  and  twenty-two  dollars  and  sixty-five  cents 
against  Joseph  Stinton,  upon  which  execution  was  issued, 
and  placed  in  the  hands  of  the  defendant  W.  M.  Boyle, 
sheriff,  for  service.  On  the  twenty-sixth  day  of  July,  1894, 
the  sheriff  levied  this  execution  upon  all  of  said  lands,  and 
advertised  the  same  for  sale.  Notice  of  said  levy  and  sal© 
was  duly  published,  and  was  served  on  Joseph  Stinton  on 
the  twenty-seventh  day  of  July,  1894.  Notice  was  also  served 
on  him  on  the  fifte^ith  day  of  August,  1894,  to  select  his 
homestead  right  in  said  land,  and  on  said  day  Joseph  Stinton 
signed  in  writing  his  selection  of  the  northwest  one-fourth  of 
the  northwest  one-fouith  of  said  section  34.  On  August  26, 
1894,  all  of  said  land,  except  that  selected  by  Mr.  Stinton  a* 
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a  homestead,  was  sold  to  the  defendant  W.  F.  Lohr,  in  satis- 
faction of  his  judgment,  and  a  certificate  of  sale  issued  to 
him.  At  the  time  of  these  proceedings,  neither  of  the  defend- 
ants had  any  knowledge,  actual  or  constructive,  of  said  con* 
veyance  from  Joseph  Stinton  to  his  wife.  The  district  court 
decreed  the  execution  sale  valid  as  to  the  Idnd  in  section  34 
which  was  sold,  and  invalid  as  to  all  the  land  in  section  28. 
The  reason  for  holding  the  sale  void  as  to  the  lands  in  section 
28  was  that  it  embraced  the  homestead  of  Joseph  Stinton,  and 
that  the  sheriff  had  failed  to  set  it  off  to  him.* 

II.     The  conveyance  from  Joseph  Stinton  to  his  wife 

was    without    consideration,    and    to    hinder    and    delay 

creditors;    and   it   is   therefore  void   as   to  the  creditors, 

and  Mrs.  Stinton  took  nothing  under  it,  as  to  them.     The 

plaintiffs  took  nothing  by  the  conveyance  from  Mrs. 

1  Stinton,  except  such  rights  as  she,  as  widow,  had  in 
the  land.    Mrs.  Stinton  never  had  possession  of  the 

land  by  virtue  of  the  deed  to  her;  her  possession  was  the 
possession  of  wife  and  widow  only..  Joseph  Stinton  being 
the  owner  of  the  land,  was  the  proper  person  to  be  notified 
to  select  the  homestead,  and  had  the  right,  primarily,  if  not 
exclusively,  to  make  the  selection.  Ehrch  v.  Ehrch^  106 
Iowa,  614.  It  will  be  observed  that  the  family  was,  and 
had  been  since  1889,  residing  on  the  land  in  section  28,  and 
that  Mr.  Stinton's  selection  was  of  land  in  section  34,  upon 
which  the  buildings  in  that  section  were  located.  ^^The  home- 
stead must  embrace  the  house  used  as  a  home  by  the  owner 
thereof,  and  if  he  has  two  or  more  houses  thus  used  by  him 
at  different  times  and  places^  he  may  select  which  he  will 
retain  as  his  homtstead."  Code  1873,  section  1994;  present 
Code,  section  2977.  Clearly,  the  homestead  must  embrace 
the  house  used  as  a  home,  and  none  other  can  be  selected ;  but, 
if  there  are  two  so  used  either  may  be  retained.    The 

2  house  in  section  34  had  not  been  used  as  a  home  by 
Stinton  or  his  family  for  five  years -preceding  the 

selection,  and  there  is  no  evidence  of  a  purpose  to  ever  again 
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so  use  it ;  but,  on  the  contrary,  the  family  continued  to  livd 
in  section  28  long  after  this  selection  was  made.  The  selec- 
tion was  not  a  choice  between  two  hoiises  used  as  a  home,  as 
but  one  was  being  so  used,  and  it  was  not  a  selection  embrac- 
ing the  house  used  as  a  home ;  therefore  it  was  unauthorized 

and  void.  It  is  suggested  that  by  so  selecting,  Mr. 
3  Stinton  abandoned  the  homestead  in  section  28 ;  but 

not  so;  surely  not,  as  to  the  homestead  rights  of  his 
wife.  Tliere  being  no  valid  selection  of  a  homestead,  it  is 
as  though  hone  were  made,  and  the  sheriff  should  have 
caused  the  homestead  to  be  set  apart  in  the  lands  in  section 
28,  so  as  to  embrace  tHe  house  then  used  by  the  owner. as  a 
home.     The  decree  of  the  district  court  is  correct,  and  is 

AFFIBMED. 
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121  Mil        .  William  Lake,  Plaintiff,  v.  P.  B.  Wolfe,  Judge,  Defend- 

108      182  ont 
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Yiolation  of  Iiijauctiou:  evidence.  Iq  aa  action  to  eujoiu  dufeudaut 
from  building  a  partition  fence  between  his  house  and  that  of 
plaintiff,  some  ten  feet  high,  and  within  twenty  inches  from  plain- 
tiflf*8  house,  for  the  purpose  of  annoying  the  plaintiff,  and  darken- 
ing his  windows,  and  making  his  property  undesirable,  a  temporary 
injunction  was  obtained.  Thereafter  plaintiff  set  some  posts  next 
to  the  board  fence  nearest  plaintiff's  house,  nailed  scantlings  to 
them  on  the  side  nearest  the  house,  and  nailed  to  the  soantlings 
boards  so  as  to  make  a  high  board  fence,  forty  feet  in  length,  and 
2  about  twelve  feet  high.  Boards  were  nailed  to  the  scantlings  in 
such  a  manner  as  to  form  a  kind  of  a  roof  along  the  greater  part 
of  the  fence,  and  boards  were  also  n tiled  at  the  ends.  Htld,  a 
violation  of  the  injunction,  though  defendant  claimed  that  the 
structure  was  not  a  fence,  but  a  woodshed. 

Revibw  on  appeal.     Certiorari  will  lie  to  determine   whether  an 
injunction  was  violated,  though  the  district  judge  has  found  that 
1    a  contempt  has  not  been  committed. 

Satubday,  Apbil  8, 1899. 

Pboceeding  by  certiorari  to  review  an  order  of  the 
district  court  dismissing  an  application  for  the  punishment 
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of  one  Noel   for  contempt  in   violating   an    injunction. — 
Annulled. 

Hayes  &  Schuyler  for  plaintiff. 

No  argument  for  Defendant 

Robinson,  C.  J. — The  record  submitted  shows  the  fol- 
lowing facts :  The  plaintiff  owns  a  lot  in  the  city  of  Clinton 
on  which  there  is  situated  a  house,  a  part  of  which  he  occu- 
pies as  a  homestead.  John  B.  Noel  owns  the  lot  adjoining  on 
the  west  side,  and  occupies  it,  with  the  house  thereon,  as  his 
homestead.  Both  lots  front  northward,  and  each  house  is 
about  eighteen  feet  from  the  street  The  distance  between  the 
houses  is  from  ten  to  twelve  feet;  and  the  front  end  of  the 
house  of  the  plaintiff  is  twenty-two  inches,  and  the  rear  end 
twenty  inches,  from  the  boundary  line  between  the  two  lots. 
By  virtue  of  an  agreement  between  the  plaintiff  and  Noel, 
the  plaintiff  erected  a  wire  picket  fence  from  the  street  to 
the  line  of  his  house,  and  from  that  line  to  the  rear  end  of  his 
house  a  close  board  fence,  which  was  five  feet  high  at  the 
north  end  and  six  feet  high  at  the  south  end.  Noel 
continued  the  fence  to  the  south  end  of  the  lot5,  at  a 
height  of  six  feet  The  entire  fence  was  built  substantially  on 
the  boundary  line.  In  July,  1898,  the  plaintiff  filed  in  the 
district  court  of  Clinton  county  a  petition,  making  Noel  a 
party  defendant,  in  which  it  was  alleged  that  Noel  was  threat- 
ening to  remove  a  portion  of  the  fence  constructed  by  the 
plaintiff,  and  to  build  in  lieu  thereof  a  high,  tight  board  fence, 
which  was  not  needed,  and  would  not  be  a  partition  fenc\^, 
and  which  would  cause  irreparable  injury  to  the  property  of 
the  plaintiff;  that  the  intent  of  Noel  in  building  the  fence  was 
not  to  benefit  himself,  but  to  injure  and  annoy  the  plaintiff, 
darken  his  windows,  and  make  his  property  undesirable  as 
a  residence.  The  plaintiff  asked  that  Noel  be  enjoined  from 
removing  the  partition  fence,  and  from  erecting  any  other 
fence  in  its  place.  At  the  time  the  petition  was  filed,  an  order 
for  a  temporary  writ  of  injunction  was  obtained,  and  the 
writ  was  issued  and  served  on  Noel.    Thereafter  Noel  filed 
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an  answer,  in  whicli  he  denied  tliat  he  had  ever  threatened 
or  contemplated  the  removal  of  the  partition  fence,  or  of  any 
part  of  it.  In  August,  1898,  the  plaintiff  applied  to  the 
defendant  in  this  case  for  an  attachment  against  Noel  on  the 
ground  that  the  latter  had  violated  the  injunction.  Noel 
appeared,  and  there  was  a  hearing  on  the  charge  of  the  plain- 
tijBF,  Noel  was  adjudged  to  be  not  guilty,  and  the  contempt 
proceedings  were  dismissed.  For  the  purposes  of  this  case, 
we  assume  that  the  order  granting  the  temporary  injunction 
was  rightfully  made.  Wise  v.  Chancy,  67  Iowa,  73.  We 
are  only  to  inquire  whether  the  injunction  was  vio- 
1  lated.    That  we  are  authorized  to  do  so,  notwithstand- 

ing the  fact  that  the  district  judge  found  that  a  con- 
tempt had  not  been  conunitted  is  settled  by  the  cases  of 
Currier  v,  MueUer,  79  Iowa,  316;  Lindsay  v.  Clayton  Dis- 
trict Court,  75  Iowa,  509;  and  Cotant  v.  Hohson^  98 
Iowa,  318. 

The  evidence  submitted  on  the  hearing  of  the  charge  of 
contempt  shows  beyond  controversy,  the  following  facts: 
Two  or  three  months  before  the  action  for  an  injunction  was 
begun,  there  was  some  trouble  between  the  plaintiff  and  Noel, 
the  nature  of  which  is  not  disclosed.  The  day  before  the 
action  was  commenced,  Noel  placed  upon  his  lot,  in  front  of 
his  house,  poets,  from  fourteen  to  sixteen  feet  in  length, 
boards  from  eight  to  ten  feet  in  length,  and  scantlings  sixteen 
feet  in  length.  After  the  injunction  was  issued  and  served, 
Noel  set  four  of  the  posts  next  to  the  board  fence  nearest  to 
the  plaintiff's  house,  nailed  scantlings  to  them  on  the  side 
nearest  that  house,  and  nailed  to  the  scantlings  boards  so  con- 
nected with  the  fence  below  as  to  make  a  tight  board  fence 
about  forty  feet  in  length,  twelve  feet  high  at  the  north  end, 
and  sloping  to  the  south  end,  which  is  ten  and  a  half  feet 
in  height  On  Noel's  lot  three  posts  were  set, — one  at  each 
end,  and  one  opposite  the  middle  of  the  fence  described.  The 
north  poet  is  four  feet,  and  the  south  one  three  and  a  half 
feet  from  the  fence.     Scantlings  two  by  four  inches  in  size 
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vpere  Hailed  to  the  fence  at  a  height  above  the  ground  of  eight 
and  a  half  feet,  and  to  the  inner  posts  at  a  less  height  Boards 
from  packing  boxes  were  nailed  to  the  scantlings  in  such  man- 
ner as  to  f6rm  a  kind  of  roof  along  the  greater  part  of  the 
fence.  There  are  also  boards  at  the  ends,  but  none  on  the  west 
side.  The  part  of  the  roof  next  to  the  fence  is  from  two  to 
three  and  a  half  feet  lower  than  the  top  of  the  fence.  Theie 
are  three  windows  in  the  first  story  of  the  plaintiff's  house 
which  open  westward,  and  the  structure  described  is  so  placed 
that  its  north  end  is  about  five  feet  north  of  the  north  window, 
and  the  south  end  is  about  ten  feet  south  of  the  south  window. 
The  effect  of  the  fence  is  to  darken  the  windows,  to  prevent 
the  free  circulation  of  air  through  th^n^  and  to  obstruct  the 
view  from  them.  Noel  claims  that  the  structure  was  not  a 
fence,  but  a  woodshed^  which  he  had  a  right  to  construct ;  and 
it  appears  that  he  has  in  it  a  few  boxes,  some  wood,  and  win- 
dow frames.    He  has  a  woodshed  back  of  his  house,  which 

was  placed  there  when  his  house  was  erected.  The 
2  claim  that  the  structure  in  question  is  not  a  fence, 

within  the  meaning  of  the  injunction,  but  a  woodshed, 
is  a  mere  pretense.  The  inner  posts  and  the  roof  together  brace 
and  strengthen  the  fence,  but  it  is  dear  that  the  structure  was 
erected^  not  to  provide  storage  room  for  Noel,  but  to  obstruct 
the  windows  of  the  plaintiff,  and  that  the  part  which  Noel 
r^arded  as  of  chief  importance,  and  for  which  the  whole  was 
built,  was  that  which  increased  the  height  of  the  fence  which 
had  before  existed.  The  entire  structure  erected  by  Noel 
constituted  a  fence, within  the  meaning  of  the  injunction;  and 
the  defendant  erred  in  adjudging  that  Noel  had  not  violated 
the  injimction,  and  was  not  guilty  of  contempt  If  the  injunc- 
tion was  wrongfully  issued,  he  should  have  asked  for  its  dis- 
solution, but  he  violated  it  at  his  periL 

Questions  which  we  have  not  referred  to  are  discussed  by 
counsel  for  the  plaintiff^  but>  in  the  absence  of  an  argument 
for  the  defendant^  we  follow  our  usual  custom  in  such 
eases, — of  not  deciding  questions  which  are  not  necessarily 
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involved  in  tlie  determinatioti  of  the  case.  For  the  reasons 
shown,  the  order  of  the  defendant  in  dismissing  the  applica- 
tion of  the  plaintiff  in  the  contempt  proceedings  is  annulled, 
and  further  action  in  harmony  with  this  opinion  is  directed. 
— Annulled. 


S.  B.  Payne  v.  The  Chicago  &  Northwestern  Railway 

Company,  Appellant. 


Crossing  Accident:    negligickce.    A  railroad  company  permiited  the 
Um  5d0i  smoke  of  burniDg  slack  to  obscare  the  track  at  a  crossing,  all  of 

jdi38  551^  which  plaintiff  knew,  but  there  was  no  evidence  that  this  con- 

tributed to  the  accident.    There  were  cattle  guards  and  snow 
fences  along  the  r  ght-of-way,  but  they  were  properly  constructed 

1  and  located.  Plaintiff  and  four  others  did  not  bear  the  crossing 
whistle,  but  the  engineer,  and  two  others  on  the  engine  with  him, 

2  swore  positively  that  the  whistle  was  sounded  at  the  distance 
8    required  by  law  (s^xty  rods),  and  the  bell  was  set  ringing.    Four 

4  others  testified  to  hearing  the  crossing  whistle.  Eeld,  that  negli- 
gence was  not  shown,  and  this,  though  the  high  rate  of  speed 

5  required  the  whistle  to  be  sounded  more  than  sixty  rods  from  the 
crossing,  since  plaintiff,  not  iiaving  heard  the  signal  that  was 
given,  would  not  have  heard  it  had  it  been  given  sooner. 

Contributory  negligence.  Plaintiff  was  driving  an  empty  wagon, 
and  had  his  head  closely  bundled  up,  i^nd  testified  he  listened,  but 
heard  no  noise  of  an  engine.  He  stopped  two  hundred  yards  from 
the  crossing,  and  again  at  the  edge  of  the  right-of-way,  and  looked, 
and  saw  nothing  coming.  Wben  he  last  looked  the  snow  fence 
obscured  the  track,  but  had  he  looked  after  advancing  a  few  feet 
0  he  could  have  seen  the  track  for  three-fourths  of  a  mile.  From 
the  time  he  first  looked  till  he  reached  the  track  the  engine  had 
time  to  travel  to  a  point  out  of  vision  to  the  crossing.  The 
engineer  aud  superintendent  on  the  engine  testified  that  plaintiff 
looked  over  his  shoulder,  turned  around,  and  hurried  up  his 
horses;  that  he  was  fifty  feet  from  the  crossing,  and  still  had  time 
to  avoid  being  struck;  that  they  whistled  again,  and  the  engineer 
testified  that  he  then  applied  the  air.  Plaintiff  was  familiar  with 
the  crossing,  and  knew  no  train  was  scheduled  to  pass,  this  engine 
being  an  extra.  Held,  that  plaintiff  was  guilty  of  contributory 
negligence. 

Appeal  from  Boone  District  Court. — ^Hon.  S.  M.  Weaver, 

Judge. 
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Saturday,  April  8,  1899. 

Plaintiff  prosecutes  this  action  to  recover  damages  for 
personal  injuries,  and  for  injury  to  his  proi)erty,  caused,  as 
is  allied,  by  the  negligence  of  the  defendant,  and  without 
fault  or  negligence  on  the  part  of  the  plaintiff.  The  defend- 
ant answered,  denying  generally,  and,  upon  trial  had,  verdict 
and  judgment  for  four  thousand  dollars  were  rendered  in 
favor  of  the  plaintiff.     Defendant  appeals. — Reversed. 

Hubbard,  Dawley  &  Wheeler  for  appellant. 

Whitaker  &  Dale  and  Edmund  Nichols  for  appellee. 

Given,  J. — I.  Appellant  insists  in  aigument  on  a 
reversal  on  four  grounds,  namely :  That  the  evidence  fails  to 
show  that  the  defendant  was  negligent  in  any  of  the  respects 
charged;  that  the  evidence  does  show  that  the  plaintiff  was 
guilty  of  negligence  contributing  to  his  injury ;  that  counsel 
for  the  plaintiff  was  guilty  of  misconduct  in  the  argument  to 
the  jury  prejudicial  to  the  defendant;  and  that  the  court 
erred  in  overruling  the  defendant's  motion  for  a  continuance. 

As  a  disposition  of  the  first  two  propositions  involves  a 
consideration  of  the  evidence,  we  will  state  the  substance  and 
effect  thereof,  so  far  as  material  to  the  contentions :  On  the 
second  day  of  December,  1895,  the  plaintiff,  then  residing 
some  miles  east  of  Boone,  started  west,  on  an  east  and  west 
public  highway,  for  that  city,  with  a  two-horse  team  and  an 
empty  farm  wagon,  with  a  double  top  box  thereon,  and  a 
spring  seat  on  top  of  the  box.  The  day  was  clear,  cold, 
1  and  there  was  a  strong  wind  from  the  northwest. 

Plaintiff  was  "warmly  covered  up,"  had  a  woolen 
scarf  around  his  head  and  ears,  and  a  cloth  cap  on  his  head 
over  the  scarf,  with  the  roll  or  band  turned  down  over  his 
ears.  Thus  wrapped  up,  and  seated  in  the  spring  seat,  he 
drove  along  towards  the  crossing  at  a  trot,  having  full  con- 
trol of  his  team.     The  general  direction  of  the  defendant's 
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traok  for  about  two  and  three-fourths  miles  east  of  Boone  is 
from  southeast  to  northwest,  and  the  highway  upon  which 
plaintiff  was  driving  is  due  east  and  west.  At  a  point  about 
two  miles  east  of  Boone  there  is  a  north  and  south  highway 
crossing  the  east  and  west  highway  six  hundred  and  twenty- 
eight  feet  east  of  where  that  highway  crosses  defendant's 
track.  The  north  and  south  highway  crosses  the  track  a  short 
distance  south  of  where  it  crosses  the  east  and  west  highway, 
and  six  hundred  and  sixty  feet  southeast  of  where  the  east 
and  west  highway  crosses  the  track.  It  will  be  observed  that 
there  were  two  railroad  and  highway  crossings  only  six  hun- 
dred and  sixty  feet  apart.  They  are  known  as  the  "Twin 
Crossings."  The  east  and  West  highway  is  north  of  the  track 
until  the  crossing  is  reached,  and  from  there  west  it  is  south 
of  the  track.  It  will  be  seen  that  the  crossing  of  the  east 
and  west  highway  and  the  railroad  track  is  at  a  sharp  angle. 
The  track,  from  a  point  about  three-quarters  of  a  mile  east 
of  the  Twin  Crossings,  to  Boone,  is  straight,  with  a  slight 
down  grade  to  the  west.  East  of  that  point  it  curves  out  of 
view  from  one  at  or  near  the  crossing.  Immediately  east  of 
the  crossing  of  the  north  and  south  highway  and  the  railroad, 
the  track  passes  through  a  slight  cut,  on  the  north  side  of 
which,  and  forming  a  part  of  the  right  of  way  fence,  is  a  close 
board  snow  fence,  three  hundred  and  sixty  feet  long  and  eight 
feet  high.    There  were  whistling  posts  to  the  east  for  each  of 

these  railroad  crossings,  at  the  required  distances. 
2  Some  months  before  December  2,  1895,  the  defendant 

had  deposited  a  quantity  of  coal  slack  on  its  right  of 
way  west  of  the  east  and  west  highway.  Some  time  previous 
to  this  accident  this  slack  had  ignited,  and  at  times,  especially 
when  a  high  wind  prevailed,  threw  off  smoke  that  somewhat 
obscured  the  view,  and  caused  horses  to  shy,  in  passing  the 
crossing.  The  defendant  had  refitted  an  engine  in  its  shops  in 
Boone  to  be  used  in  drawing  a  fast  mail  train,  a  service  in 
which  more  than  ordinary  speed  was  required,  and  in  which 
it  was  pecessary  that  tjie  engine  shoujd  "run  cool ;"  that  is, 
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that  the  journals  should  not  become  heated  so  as  to  compel 
delay.  In  the  forenoon  of  December  2,  1895,  this  engine, 
without  any  cars  attached,  was  taken  out  by  N.  S.  Tedrow, 
engineer,  and  A.  L.  Fenn^^fireman,  acconipanied  by  F.  G. 
Benjamine,  road  foreman  of  engines,  and  E.  J.  Taylor,  fore 
man  of  the  shops,  for  the  purpose  of  testing  its  fitness  for  the 
fast  mail  service.  The  engine  was  run  east  from  Boone  to 
Ames,  and  then  west  to  Boone.  When  running  west,  at  a 
speed  of  from  forty-five  to  sixty  miles  per  hour,  the  engine 
struck  the  wagon  in  which  the  plaintiff  was  seated,  when  on 
said  crossing  of  the  east  and  west  highway.  By  the  collision 
the  plaintiff  received  serious  and  painful  injuries  upon  his 
person,  the  horses  were  killed,  and  the  wagon  so  broken  as  to 
be  of  little,  if  any,  value.  The  plaintiff  was  at  the  time  famil- 
iar with  that  crossing,  having  crossed  it  frequently  and 
recently,  and  with  the  team  he  was  then  driving.  He  knew 
of  the  presence  of  the  snow  fence,  the  burning  slack,  and  was 
familiar  with  the  time  of  the  passing  of  scheduled  trains,  and 
that  no  train  was  scheduled  to  pass  at  the  time  he  went  upon 
the  crossing. 

II.  The  negligence  charged  against  the  defendant  may 
be  summed  up  as  follows :  That  for  a  long  time  prior  to  the 
accident  the  defendant  "had  carelessly  and  negligently  con- 
structed cattle  guards,  fences,  and  snow  barriers  along  and 
upon  its  right  of  way,  and  had  dumped  at  said  crossing  a 
large  quantity  of  slack  coal,  allowing  the  same  to  become 
ignited,  burn,  and  smoke,  all  of  which  obscured  the  view  of 
the  defendant  company's  track  and  right  of  way  to  persons 
going  in  the  direction  traveled  by  said  plaintiff  at  said  time, 
and  before  reaching  said  crossing;"  that  said  engine  "was 
running,  at  the  time  plaintiff  was  struck  and  injured,  at  an 
extraordinary,  unusual,  and  dangerous  rate  of  speed,  and  the 
employes  of  said  company  failed  and  neglected  to  make  the 
usual,  necessary,  and  customary  alarms  and  warnings  of  its 
approach  towards  said  crossing,  either  by  ringing  the  bell  or 
blowing  the  whistle,  until  it  arrived  so  near  the  plaintiff  that 
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he  could  neither  cross  said  track  nor  back  off  of  the  same  in  ' 

time  to  avoid  said  engine, — in  all  of  which  plaintiff  alleges 

said  company  was  negligent,  careless,  and  failed  to  use  proper 

and  necessary  care."     There  is  no  evidence  whatever  tending 

to  show  that  the  defendant  "had  carelessly  and  negligently 

constructed  cattle  guards,  fences,  and  snow  barriers  along  and 

upon  its  right  of  way."     So  far  as  appears,  these  structures 

were  not  only  properly  constructed,  but  were  also  properly 

located.     While  there*  is  no  evidence  to  support  this  charge 

of  negligence,  the  fact  of  the  presence  of  these  structures  is 

proper  to  be  considered  in  determining  whether  the  defendant 

was  negligent  in  other  respects  charged.     As  to  the  burning 

slack,   it  is  said  there  is  no  evidence  that  the  defendant 

deposited  it  where  it  was,  but,  whether  or  not  it  did  so,  it 

certainly  permitted  the  slack  to  remain.    We  think  it  may  be 

inferred  from  the  fact  that  the  slack  was  upon  the  right  of 

way  that  the  defendant  put  it  there.     Now,  while  it  may  be 

that  depositing  slack  near  a  highway  crossing,  and  permitting 

it  to  bum  and  throw  off  smoke,  so  as  to  obscure  a  view  of  the 

crossing  and  of  approaching  trains,  might  be  negligence,  we 

find  no  evidence  whatever  that  the  plaintiff's  view  was  thus 

obstructed.     He  says  he  believes  that  he  remembers  that  the 

slack  was  burning  and  smoking  that  morning.    He  says :    "T 

cannot  recollect  whether  I  saw  any  smoke  that  morning  of  the 

accident  at  the  crossing  or  not."     He  nowhere  says  that  his 

view  was  obstructed  by  the  smoke,  and  the  evidence  of  others, 

(here  at  the  time  of  the  accident,  or  immediately  after,  leaves 

it  beyond  doubt  that  the  smoke  was  not  even  remotely  the 

cause  of  the  accident.  Plaintiff  was  familiar  with  the 
3  crossing,  the  presence  of  the  burning  slack,  and  had 

recently  driven  this  same  team  over  that  crossing, 
and  testified  that  he  had  the  team  under  control  at  the  time 
he  approached  the  crossing.  There  is  no  evidence  to  support 
the  charge  of  negligence  in  permitting  the  burning  slack  to  be 
near  the  crossing,  and  that  negligenoo  was  the  caust^  of  plain- 
tiff's injury. 
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ni.  The  statute  requires  that  the  "whistle  shall  be 
twice  sharply  sounded  at  least  sixty  rods  before  a  highway 
crossing  is  reached,  and  after  the  sounding  of  the  whisUe  the 
bell  shallHbe  rung  continuously  until  the  crossing  is  passed.^' 
McClain's  Code,  section,  2003;  present  Code,  section  2072. 
The  evidence  shows  that  whistling  posts  were  placed  sixty 
rods  east  of  the  Twin  Crossings.  In  support  of  the  charge 
that  the  defendant  "failed  and  neglected  to  make  the  usual 
necessary  and  customary  alarms  and  waniings,"  the  plaintiff 
testified:  'TE  never  heard  tbe  train  whistle;  never  heard 
the  bell  ring."  Mr.  Biiley,  who  was  driving  to  H'>one  on  the 
same  road,  and  some  distance  in  the  rear  of  plaiutifT,  and  who 
lived  near  the  railroad  and  was  aeenstonied  to  hearing  sig- 
nals, says:  "I  cannot  remember  that  I  hoard  any  signals 
whatever."  Mr.  Thompson,  who  was  at  hi^  home  near  the 
Twin  Crossings,  says:  "1  don't  remember  hearing  any 
whistle  at  all  that  morning.  Don't  recollect  whether  I  heard 
any  whistle  or  not"  Mr.  Cordell,  who  was  at  his  home  near 
the  crossings,  says:  "I  heanl  an  tmnsual  noise  or  whistling 
about  the  time,  or  just  before  they  stniek  him.  It  was  the 
alarm  given;  that  is,  the  danger  signal, — constant  whistling. 
That  is  what  attracted  my  attention."  He  was  in  his  bam 
up  to  that  time,  and  does  not  say  anything  as  to  the  crossing 
signals.  Mr.  Nelson,  called  by  the  plaintiff,  testified  that  he 
was  sawing  wood  near  these  crossings.  He  says:  "The 
whistle  first  attracted  my  attention.  I  heard  the  crossing 
whistle  is  all  I  noticed.  When  I  noticed  Ibis  whistle,  the 
engine  was  up  to  Mr.  Craven's  somewhere."  It  is  evident 
that  the  whistle  referred  to  by  this  witness  was  the  danger 
signal,  given  just  before  the  collision.  As  against  this, 
2  we  have  the  testimony  of  three  of  the  men  who  were 

on  the  engine  that  the  crossing  signals  were  given 
at  or  near  each  of  the  whistling  posts,  and  that  the  bell,  which 
wasjinmg  by  steam,  was  set  ringing,  and  continued  to  ring 
until  after  the  accident.    N.  S.  Tedrow,  the  engineer,  testified 

positively  to  the  giving  of  these  signals,  and  gives,  gs  a  re^soi^ 
Ypjl  ;08  I4— 13 
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for  remembering  it,  that  his  superiors  were  on  the  engine, 
and  would  soon  have  reminded  him  of  the  neglect  if  he  had 
failed  to  give  the  signals.  Miss  Cordell,  who  was  at  her  home, 
near  the  crossing,  testified  that  she  heard  regular  crossing 
whistle,  and  Mrs.  Oordell  testified  that  she  heard  the  crossing 
whistle,  and  after  that  "I  heard  an  alarm  whistle, — continu- 
ous short  whistling."  She  further  says:  "I  could  not  say 
as  to  whether  I  heard  two  crossing  whistles, — I  would  not  be 
positive, — ^but  I  know  I  heard  one,  and  am  almost  positive 
that  I  did  the  other,  but  I  won't  say  as  to  that."  Mr.  Goess 
testified :  "I  remember  to  have  heard  a  whistle  for  the  cross- 
ing.  Then,  in  a  short  time, — a  few  minutes, — I  noticed 
another  whistle."  E.  B.  Cordell  also  testified  that  ^*he  noticed 
the  whistle  at  the  crossing."  The  fact  that  plaintiff  and 
others  did  not  hear  the  crossing  whistles  sounded  does  not 
even  create  a  conflict  with  this  positive  evidence  that  the 
signals  were  given  at  the  whistle  posts.  It  will  be  observed 
that  the  statute  requires  the  whistle  to  be  sounded  ^*at  least 
sixty  rods  before  a  highway  crossing  is  reached."  This  dis- 
tance is  evidently  prescribed  in  view  of  the  fact  that  the  time 
consumed  in  running  sixty  rods  at  usual  railroad  speed,  will 
afford  the  traveler  opportunity  to  avoid  being  upon  the  cross- 
ing. The  court,  having  informed  the  jury  as  to  the  provisions 
of  the  statute  with  respect  to  crossing  signals,  instructed  as 
follows :  "If,  however,  by  reason  of  the  extraordinary  speed 
at  which  the  engine  may  be  moved,  or  by  reason  of  any  knowTi 
natural  or  artificial  obstructions  to  the  sight  of  persons  using 
the  crossing,  it  is  found  that  a  reasonable  regard  for  the 
safety  of  such  persons  requires  that  such  signals  should  be 
begun  at  a  greater  distance  that  sixty  rods,  then  the  omission 
go  to  do  would  be  negligence."  The  court  further  instructed 
that  if,  by  reason  of  such  negligence,  "the  injuries  complained 
of  resulted  |x)  the  plaintiff  without  fault  on  his  own  part  con- 
tjributing  thereto,  then  he  will  be  entitled  to  your  verdict." 
There  is  no  evidence  that  signals  were  given  for  the  Twin 
Prossinffs  except  at  or  pear  the  whistling  posts,  and,  ui^d^r  tb^ 
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evidence  and  the  instructions,  the  jury  was  warranted  in 

finding  that  the  defendant  was  n^ligent  in  not  sounding 

the  signals  more  than  sixty  rods  from  the  crossing. 

5  We  think,  however,  there  is  an  entire  absence  of  evi- 
dence to  show  that  such  negligence  or  omission  was 

the  cause  of  the  injuries  complained  of.  The  plaintiff,  for 
reasons  that  will  hereafter  appear,  did  not  hear  the  crossing 
signals  that  were  given  at  sixty  rods,  and  certainly  would  not 
have  heard  them  if  given  at  a  great  distance.  He  did  not 
hear  those  given  because  of  the  manner  in  which  his  hearing 
was  obstructed  by  the  wraps  he  wore,  and  it  does  not  appear 
that  he  was  at  any  time  in  a  more  favorable  condition  for 
hearing  than  when  the  signals  were  given  at  the  whistling 
posts.  If  he  would  not  have  heard  the  signals  if  given  at 
seventy  or  eighty  or  more  rods  from  the  crossing,  then  the 
omission  to  give  them  was  not  the  cause  of  the  accident. 

IV.  We  now  inquire  whether  the  plaintiff  was  guilty  of 
n^ligence  contributing  to  his  injury.  Under  repeated  and 
undisputed  holdings  of  this  court,  it  was  the  duty  of  the  plain- 
tiff to  look  and  to  listen  for  trains  before  going  on  the  cross- 
ing, and  if,  from  any  cause,  he  could  not  know,  by  looking  or 
listening,  while  moving  forward,  whether  or  not  a  train  was 
coming,  he  should  have  stopped  until,  by  looking  or  listening, 
he  did  know  that  it  was  safe  for  him  to  cross.  Though  he  was 
familiar  with  the  time  of  trains,  and  knew  that  none  were 
scheduled  to  pass  there  at  that  time,  that  did  not  excuse  him 
from  looking  and  listening,  as  the  defendant  had  a  right  to 
run  its  engine,  with  or  without  trains,  at  any  time.  Three 
witnesses  only  testified  to  the  manner  in  which  plaintiff 
approached  and  went  upon  the  crossing,  namely,  the  plain- 
tiff, the  engineer,  and  Mr.  Benjamine.    The  fireman, 

6  being  on  the  south  side  of  the  cab,  did  not  see  the 
plaintiff  until  after  he  was  stinick.     The  plaintiff 

says  he  listened,  but  heard  no  signal  nor  noise  of  the  engine ; 
but  he  does  not  say  that  he  stopped  to  listen  to  avoid  the  noise 
pf  his  empty  wagon,  nor  that  he  removed  his  cap,  or  the  sc«-r| 
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that  was  under  it,  from  his  ears.  We  can  readily  believe  that, 
thus  wrapped  and  driving  along,  he  did  not  hear  any  signals 
or  sounds  from  the  engines,  but  certainly,  with  proper  care, 
he  might  have  heard  the  approach  of  the  engine.  If,  however, 
his  view  was  sucE  that  he  could  thereby  know  whether  or  not  a 
train  was  approaching,  he  might  be  excused  from  stopping 
to  listen  and  from  removing  his  wraps.  It  is  evident  that,  as 
to  listening,  the  plaintiff  did  not  exercise  reasonable  care. 
He  testifies  that  he  looked  twice, — First,  at  Cordell's  Cor- 
ners ;  and,  second,  at  the  edge  of  the  railroad  right  of  way, — 
and  did  not  see  anything  coming.  He  says  that  at  Cordell's 
Comers  "I  just  turned  around  my  head  this  way  and  looked 
back,  and  drove  ahead.  I  could  not  see  no  train  in  sight  any- 
where back  of  me."  Cordelias  Comers  is  six  hundred  and 
twenty-eight  feet  from  the  crossing,  and  it  is  apparent,  from 
the  gait  at  which  plaintiff  was  driving  (at  a  slow  trot)  and  the 
speed  of  the  engine,  that  the  engine  had  not  turned  the  curve 
so  as  to  be  in  sight  when  plaintiff  was  at  the  comers  and 
looked.  He  traveled  from  the  comers  to  the  north  line  of  the 
right  of  way,  over  five  hundred  feet,  without  looking  again. 
He  says:  "I  drove  along  just  about  the  edge  of  the  railroad 
right  of  way,  and  there  I  looked  back  again,  and  I  saw  none. 
Didn't  hear  anything.  Then  I  drove  on."  He  further  states 
that  he  has  no  recollection  of  what  happened  after  that.  The 
track  was  straight  from  the  crossing  for  three-quarters  of 
a  mfle  to  the  east.  The  snow  fence,  eight  feet  high,  stood 
upon  an  embankment  at  the  cut  immediately  east  of  the  north 
and  south  highway  crossing.  This  fence  ran  lengthwise  on 
the  north  line  of  the  right  of  way.  The  only  point  at  which 
the  snow  fence  would  obstruct  one's  view  of  the  track  to  the 
east  was  on  the  north  line  of  the  right  of  way  and  west  of  the 
fence.  At  that  point  the  fence  was  in  the  line  of  vision,  and 
obscured  a  view  of  the  track,  but  a  step  forward  would  bring 
the  track  into  view.  It  was  at  that  point  that  the  plaintiff 
last  looked,  and,  although  the  engin^  must  have  turned  the 
purve  before  that  time,  he  did  not  see  it  l^ecause  of  the  suo\y 
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fence.    He  intlst  have  known  of  that  ohstrtiction  to  his  vieWy 

and  that  to  advance  a  few  feet  forward  or  backward  would 

carry  him  beyond  it,  and  into  full  view  of  the  track,  yet  he 

checked  his  horses  into  a  walk,  and  drove  one  hundred  and 

fourteen  feet  onto  the  crossing,  without  looking  again.  Benja- 

mine  and  Tedrow  were  in  the  north  side  of  the  cab.     Benja- 

mine  standing  behind  Tedrow.    Benj amine  says :    "When  we 

came  into  the  cut  where  the  snow  fence  is,  I  saw  Mr.  Payne 

driving  along,  and  I  made  the  remark  to  Mr.  Tedrow  that  he 

had  better  blow  the  whistle  again,  as  I  thought  that  man  had 

not  heard  it,  and  he  did  blow  the  crossing  signal  again.     1 

think  we  blew  the  whistle  again,  and  Mr.  Payne  looked  over 

his  shoulder,  and  turned  around,  and  raised  up  the  reins  of 

his  horses  like  this,  and  his  horses  started  in  a  high  speed,  or 

at  least  going  faster  than  they  were.     They  were  trotting 

along  when  we  first  noticed  them.    It  appears  to  me  he  urged 

his  horses  on.    He  urged  his  horses  forw^ard.     They  seemed 

to  increase  their  speed  at  once  after  that."    He  further  says : 

"At  the  time  Mr.  Payne  looked  back,  and  hurried  his  horses 

forward,  there  was  time  then  for  Mr.  Payne  to  have  avoided 

getting  struck,  if  he  had  tried  to.    He  was  then  at  some  little 

distance  from  the  crossing  yet, — probably  fifty  feet  or  more.'* 

Mr.  Tedrow  testifies  that  he  saw  Mr.  Payne  about  the  time  he 

whistled  for  the  second  crossing.     He  says:     "When  I  blew 

the  alarm  for  the  second  crossing,  Mr.  Payne  was  approaching 

the  crossing  at  common,  ordinary  trot.     About  the  time  I 

whistled  for  the  second  crossing,  Mr.  Payne  looked  back 

towards  the  east, — towards  me, — over  his  left  shoulder.    Mr. 

Benjamine  called  my  attention  to  him, — ^that  he  did  not  think 

he  was  going  to  stop, — and  I  grabbed  the  whistle  again,  and 

made  another  alarm,  and  he  did  not  appear  to  stop,  and  I 

applied  the  air."  What  we  have  set  out  is  the  substance  of  all 

the  testimony  of  these  three  witnesses  on  this  subject,  and,. 

after  a  careful  reading  of  the  entire  testimony,  we  think  that 

but  one  conclusion  can  be  fairly  and  reasonably  reached  front 

it;  which  is  that  the  plaintiff  did  not  exercise  reasonable  andl 
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ordinary  care  in  going  upon  that  crossing.  He  did  not  listen, 
as  was  his  duty  to  have  done,  and  he  did  not  look,  when  to 
have  looked  would  have  warned  him  of  the  danger.  Familiar 
with  the  crossing,  and  relying  upon  the  fact  that  no  train  was 
scheduled  to  pass  at  that  time,  he  went  thoughtlessly  and 
recklessly  forward,  without  looking  or  listening  when  and  as 
he  should  have  done.  These  conclusions  render  it  unneces- 
sary that  we  should  consider  the  other  points  urged  by  appel- 
lant, namely,  that  the  court  erred  in  overruling  its  motion 
for  a  continuance,  and  that  counsel  for  plaintiff  were  guilty 
of  misconduct  in  the  argument  of  the  case. — Reversed. 


Bridget    Purcelt.    v.    Charles    V.    Lang    and    Samuel 

Walters,  Appellant. 

Public  Lands:  land  wakkant  entry :  Dower.  Where  a  married 
man  moved  on  certain  public  lands,  and  entered  the  same  undi^r  a 
land  warrant,  the  dowable  interest  of  his  wife  attached,  which 

1  could  not  be  defeated  except  by  conveyance  or  other  execution  or 
judicial  sale,  and  the  mere  fact  that  a  patent  did  not  issue  unt 
after  the  husband  alone  had  conveyed  away  the  land  is  immateria 

Same:  Preemption.  Where  a  husband  preempted  land  and  paid  foi 
it  by  a  land  warrant,  his  wife  acquired  a  duwable  interest  in  the 

2  land  which  could  not  betaken  awav  by  a  conveyance  made  by  her 
husband  alone. 

Appeal  from  Howard  District  Court, — Hon.  A.  N.  Hobsox, 

Judge. 

Saturday,  April  8,  1899. 

Suit  in  equity  in  which  plaintiff  seeks  to  recover  her 
distributive  share  of  certain  real  estate  said  to  have  been 
owned  by  her  deceased  husband.  Decree  for  plaintiff  and 
defendant  appeals. — Affirmed, 

C.  C.  Upton  for  appellants. 

H.  T.  &  G.  F.  Reed  for  appelje^. 
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Deemer,  J. — Plaintiff  claims  that  her  deceased  hus- 
band, Joseph  Purcell,  pre-empted  the  land  in  cofitroYeT^y  in 
1855 ;  that  he  afterwards  transferred  the  land  to  one  Solon 
i[.  Laligworthy  by  a  deed  in  which  she  did  not  join,  afld  that 
she  has  never  relinquished  her  interest  therein,  nor  has  the 
same  been  sold  by  execution  or  judicial  sale  against  her  hus- 
band; that  defendants  hold  title  to  the  lands  by  certain 
mesne  conveyances  from  Langworthy,  who  furnished  the 
consideration  therefor,  and  that  he  (the  husband)  purchased 
the  land  from  the  general  government  in  the  year  1857,  and 
paid  for  the  same  by  a  military  bounty  land  warrant  issued 
to  one  John  King,  by  him  assigned  to  Purcell  (the  husband), 
and  by  Purcell  to  Langworthy,  on  March  20,  1857;  that,  at 
the  time  the  land  was  purchased,  Langworthy  was  the  owner 
of  the  warrant ;  and  that  plaintiff's  husband  never  had  any 
title  to  the  land.  Some  matters  material  to  the  determination 
of  this  controversy  are  admitted,  or  established,  by  undis- 
puted evidence.  They  are  as  follows:  Plaintiff  and  her 
husband  moved  upon  the  land  in  question  in  the  year  1855, 
and  lived  there,  for  a  time  at  least,  prior  to  the  sale  to  Lang- 
worthy, April  20,  1857,  and  the  records  of  Howard  county 
show  that  the  same  were  entered  by  Joseph  Purcell  April  20. 
1857,  land  warrant  No.  31,406.  This  land  warrant  was 
issued  to  John  King,  teamster,  Q.  M.  Department,  Ohio 
militia,  Florida  war,  on  the  eighth  day  of  July,  1856.  It 
bears  an  assignment  from  King  to  Purcell  dated  March  5, 
1857.  The  following  certificate  of  location  also  appears  in 
the  record : 

"Military  Bounty  Land  Act  of  March  3,  1855.  Reg- 
ister's OflSce.  Osage,  April  ZO,  1857.  Military  land  war- 
rant No.  31,^06  in  the  name  of  John  King,  has  this  day  been 
located  by  Joseph  Purcell  upon  the  northwest  quarter  of  sec- 
tion SS  in  township  98  N.,  of  range  12  W.,  subject  to  any  pre- 
emption claim  which  may  be  filed  for  said  land  within  forty 
days  from  this  date.    Jos.  D,  Jenkins,  Raster. 
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'Contents  of  tract  located,  160  acres. 

'Tre  eruption  Act  18J,L'' 

On  the  back  of  this  certificate  is  the  following  assign- 
ment: 

"For  value  received,  T,  Joseph  Purcell  (deeded  /.  N,  & 
H.  W.  Ilarl,  May  4,  1858)^  to  whom  the  within  certificate 
of  location  was  issued,  do  hereby  sell  and  assign  unto  Solan 
M.  Langworlhy,  and  lo  his  heirs  and  assigns  forever,  the  said 
certificate  of  location,  and  the  warrant  and  land  therein 
described,  and  authorize  him  to  receive  the  patent  therefor. 
Witness  my  hand  and  seal  this  20th  day  of  March,  1857. 
Joseph  Purcell.     [Seal.]    Attest:    M.  F.  Pallerson. 

"State  of  Iowa,  County  of  Mitchell,  On  this  20th  day 
of  March,  1857 ^  before  me  personally  came  Joseph  Purcell, 
to  me  well  known,  and  acknowledged  the  foregoing  assign- 
ment to  be  his  act  and  deed.  And  I  certify  that  the  said 
Joseph  Purcell  is  the  identical  person  to  whom  the  within- 
named  warrant  was  issued.  ^Yil1^ess  my  hand  and  seal, 
[Seal.]     8.  B.  Chase,  Notary  Public,'' 

The  italics  in  each  instrument  indicate  the  part  that  was 
in  WTiting. 

We  also  find  the  following  receipt  with  the  application 
of  Joseph  Purcell,  and  also  the  certificate  of  the  register  and 
receiver  of  the  land  office  attached : 

"Military  Bounty  Land  Act  of  March  3,  1855.  Land 
warrant  No.  31,408.  Register  and  Receiver's  Na  8,318. 
Land  Office,  Oiag?,  April  20,  1857.  We  hereby  certify  that 
the  attached  military  bounty  land  warrant  No.  31,406  was  on 
this  day  received  at  this  office  from  Joseph  Purcell,  of 
Howard  county,  and  state  of  Iowa.  Jas,  D.  Jenkins,  Roister. 
A.  K,  EaloUj  Receiver. 

"I,  Joseph  Purcell,  of  Howard  county,  state  of  Iowa, 
hereby  apply  to  locate,  and  do  locate,  the  northwest  quarter  of 
section  No.  33,  iu  towTiship  No.  98  north,  of  range  Na  11 
west,  in  the  district  of  lands  subject  to  sale  at  the  land  office 
at  Osage,  containing  160  acres,  in  satisfaction  of  the  attached 
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warrant  numbered  SlyiOS,  issued  unler  the  act  of  March  3, 
1855.  Witness  my  hand  this  20  day  of  AprU,  A.  D.  1857. 
Joseph  PurcelL  Attest:  Jos.  D.  Jenkins,  Register.  A,  E, 
Eaton,  Receiver. 

"I  request  the  patent  to  be  sent  to . 

"Land  Office,  Osage,  April  20,  1857.  We  hereby  cer- 
tify that  the  above  location  is  correct,  being  in  accordance 
with  law  and  instructions.  A.  K.  Eaton,  Receiver.  Jas.  D. 
Jenkins,  Register.'* 

A  patent  was  issued  for  the  land  by  the  general  govern- 
ment to  Joseph  Purcell  in  February  of  the  year  1860,  pursu- 
ant to  his  entry  or  purchase  in  April,  1857.  This  patent  waa 
sent  by  the  commissioner  of  the  general  land  office  to  J.  L. 
Langworthy  &  Bros.,  of  Dubuque,  Iowa,  of  which  firm  Solon 
M.  Langworthy  was  a  member.  On  April  20,  1857,  Joseph 
Purcell  conveyed  the  land  by  warranty  deed  to  Langworthy 
for  the  expressed  consideration  of  two  hundred  and  eighty 
dollars. 

Appellee  contends  that  the  assignment  to  Langworthy 
appearing  on  the  back  of  the  certificate  of  location  under  date 
of  March  20,  1857,  must  have  been  made  at  a  later  date  than 
the  one  named,  for  the  reason  that  the  certificate  itself  was 
not  issued  until  April  20th  of  that  year,  and  that,  if  this  be 
not  true,  an  assignment  issued  prior  to  the  time  of  the 
completion  of  the  purchase  is  void  under  section  2263  of  the 
Revised  Statutes  of  the  United  States.  She  further  insists 
that  the  lands  were  pre-empted  by  her  husband,  and  that  the 
land  warrant  was  accepted  by  the  general  government  in  pay- 
ment of  the  land.  She  further  insists  that  the  land  warrant 
was  accepted  in  payment  for  the  land,  that  it  was  not  assigned 
until  after  the  purchase  was  complete,  and  that  she  is  entitled 
to  her  distributive  share  because  she  did  not  join  in  the  deed 
to  Langworthy.  Some  question  is  made  as  to  the  manner  in 
which  Purcell  located  the  land.  Plaintiff  testifies  that  he 
acquired  a  pre-emption  right,  and  some  of  the  papers  to  which 
we  have  referred  seem  to  sustain  the  daim.     But  there  is 
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dso  much  to  be  said  in  favor  of  the  proposition  that  he  located 
iinder  the  land  warrant  only,  and  had  or  made  no  claim  to 
f>r^emption  right.  We  do  not  think  it  necessary  to  determine 
the  truth  witJi  referenefe  to  this  matter,  although  we  incline 
strongly  to  tie  belief  ttat  the  land  was  located  under  the  war- 
]^ant,  and  not  in  virtue  of  any  pre-emption  claim.  The  con- 
trolling question  in  the  csase  is,  when  was  the  assigflmelit  of 
the  pre-emption  right  or  of  the  land  warrant  in  fact  made? 
It  seems  to  us  there  can  be  no  question  that  it  was  not  made 
until  after  the  certificate  of  location  was  issued,  for  the 
assignment  is  of  the  certificate  of  location,  the  warrant,  and 
the  land.  This  must  have  been  on  or  after  April  20,  1857. 
There  is  no  evidence  of  any  other  assignment  than  the  one 
to  which  we  have  referred,  and  it  is  very  plain  that  this  could 
not  have  been  executed  on  March  20,  1857,  for  that 

1  was  prior  to  the  time  the  certificate  of  location  was 
made.  As  soon  as  Joseph  Puroell  effected  the  pur- 
chase of  the  land,  plaintiff  had  a  dowable  interest  therein 
which  could  not  be  defeated  except  by  conveyance  or  through 
execution  or  judicial  sale ;  and  the  mere  fact  that  a  patent  did 
not  issue  until  after  the  conveyance  to  Langworthy  is  wholly 
immaterial.  Wirth  v.  Branson,  98  U.  S.  118;  Siinson  v, 
Geer,  42  Kan.  520  (22  Pac.  Eep.  586)  ;  Key  v.  Jennings, 

66  Mo.  356.     If  it  be  conceded  that  Purcell  pre 

2  empted  the  land  and  paid  for  it  by  the  land  warrant, 
the  result  is  the  same^  for  there  is  no  evidence  what- 
ever that  the  land  warrant  was  assigned  before  its  acceptance 
by  the  general  government  in  payment  for  the  land.  That 
acceptance  was  made  on  the  twentieth  day  of  April,  1857. 
We  are  confirmed  in  this  conclusion  by  the  fact  that,  if  Pur- 
cell pre-empted  the  land,  he  was  required  to  file  an  affidavit 
that  he  had  not  made  a  contract  by  which  the  title  he  acquired 
should  inure  in  anywise  to  the  benefit  of  any  person  except 
himself.  His  entry,  if  one  was  made,  was  on  the  twentieth 
day  of  April,  1857,  and  we  will  not  presume  that  he  com- 
mitted perjury  in  order  to  sustain  defendant's  claim.  Another 
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significant  fact  is  that  the  deed  to  Langworthy  recites  a  con- 
sideration of  two  hundred  and  eighty  dollars,  and  there  is  no 
evidence  that  this  was  not  paid.  An  assignment  of  a  pre- 
emption right  before  payment  of  the  purchase  price  which 
might  be  made  with  land  warrant  (Rev.  St.  U.  S.  sections 
2277,  2278)  is  declared  null  and  void  by  statute.  Eev.  St. 
U.  S.,  section  2263;  Olson  v.  Orton,  28  Minn.  36  (8  K  W. 
Hep.  878). 

Defendant's  claim  that  there  was  a  resulting  trust  in 
Langworthy,  and  that  the  deed  made  to  him  was  in  execution 
of  the  trust,  is  largely  answered  by  what  we  have  already 
said.  There  is  absolutely  no  evidence,  save  that  to  which 
we  have  referred,  that  Langworthy  furnished  the  considera- 
tion for  the  land,  and  that,  as  we  have  seen,  is  insufficient. 
Plaintiff  has  a  dowable  interest  in  the  land,  to  which  she  has 
made  no  relinquishment,  and  the  trial  court  correctly  ordered 
the  admeasurement  of  her  distributive  share. — Affirmed. 


A.  L.  Sharp  v.  W.  B.  Arnold,  Appellant.  '}g    gg 


Liquor  Nuisance:  okssation  bkfokb  action.  Aq  action  to  eDJoin  a 
liquor  nuisaDce  will  not  lie  where  the  evidence  is  uncontrndicted 
that,  for  soiDe  time  prior  to  the  b<>ginniD^of  the  action,  defend- 
ant bad  ceased  to  sell  liquor.  In  this  case  no  stock  of  liquors  was 
retained  and  no  government  tax  paid. 

Appeal  from  Dickinson  District  Court, — Hon.  W.  B.  Quar- 

TON,  Judge. 

Saturday,  April  8, 1899. 

Action  to  enjoin  a  nuisance  caused  by  the  sale  of  intox- 
icating liquors.  From  a  decree  granting  the  relief  prayed, 
the  defendant  appeals. — Reversed. 

Cory  &  Arnold  for  appellant. 

St.  Clair  &  Reigard  for  appellee. 
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Waterman,  J. — The  defense  in  this  case  is  that  no 
nuisance  existed  at  the  time  this  action  was  begun.  The  origi- 
nal notice  was  served  September  8, 1897,  and  the  petition  was 
fild  on  the  twenty-fifth  day  of  the  same  month.  The  evidence 
shows  the  sale  of  beer  by  defendant  on  the  premises  at  differ- 
ent times,  the  last  of  which  was  July  4, 1897.  Defendant  was 
a  witness,  and  testified,  in  substance,  that  he  had  ceased  sell- 
ing intoxicating  liquors  prior  to  the  commencement  of  this 
action;  that  the  last  sale  was  the  one  spoken  of,  in  July. 
This  testimony  is  in  no  way  controverted.  If  no  nuisance 
existed  when  the  action  was  brought,  plaintiff  was  not  entitled 
to  a  decree.  As  tending  to  support  this  proposition,  see  Shear 
V.  BrinJcman,  72  Iowa,  699 ;  State  v.  Severson,  88  Iowa,  714. 
In  Judge  v,  Kribs,  71  Iowa,  183,  relied  upon  by  plaintiff,  the 
defendant  claimed  to  have  ceased  selling  after  the  action  was 
begun.  We  do  not  wish  to  be  understood  as  holding  that,  in 
order  to  warrant  an  injunction,  actual  sales  must  be  shown  up 
to  the  date  of  the  action  to  enjoin.  But  we  do  say  that  there 
must  be  some  evidence  of  the  existence  of  the  nuisance  at 
that  time.  If,  in  addition  to  the  sales  shown  in  this  case, 
there  had  been  evidence  that  defendant  kept  a  stock  of  liquor, 
and  had  it  on  hand,  when  the  action  was  brought,  or  that  he 
paid  the  special  tax  to  the  United  States  government  for  the 
sale  of  intoxicating  liquor  after  July  4,  1897,  or  if  he  had 
continued  to  maintain  a  place  fitted  for  the  sale  of  liquor, 
there  would  in  either  such  case  have  been  some  evidence  to 
show  that  his  claim  of  volimtary  abatement  of  the  nuisance 
was  a  mere  pretext  to  avoid  a  decree.  But  there  was  no  such 
evidence.  It  is  not  enough  to  justify  a  decree,  to  show  that 
the  defendant  at  some  time  in  the  past  has  violated  the  law 
which  is  here  invoked.    The  decree  must  be  reversed. 
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The  State  of  Iowa  v.  M.  Snydeb,  Appellant. 

IlleflTiil  Sale  of  Liquor  Bills  of  Lading.     A  banker  sellingr  bills  of 
ladiDgf  at  his  bank  to  whoever  mi^ht  apply,  thereby  enabling  the 

1  purchasers  to,  obtain  intoxicating  liquors  at  a  freight  depot,  is 
gnilty  of  selling  the  liqnors;  such  dealings  precluding  him  from 
asserting  that  he  was  a  mere  collecting  agent  for  the  consignors 
of  the  liquors. 

Nuisance:    Defeiidant  owning  neither  liquor  or  building.    He  is  also 
guilty  of  maintaining  a  nuisance  defined  as  using  a  building  in 

2  which  intoxicating  liquors  are  sold  unlawfully,  though  he  owned 
neither  the  building  nor  the  liquors. 

Appeal  from  Poweshiek  District  Court, — Hon.  D.  Ryan, 

Judge. 

Satubday,  April  8, 1899. 

Indictment  for  keeping  a  liquor  nuisance.  From  a  ver- 
dict and  judgment  of  guilty,  defendant  appeals. — Affirmed, 

D.  W,  Nonns  and  W,  R.  Lewis  for  appellant. 

Milton  Remley,  Attorney  Oeneral,  and  J,  W,  Carr, 
County  Attorney,  for  the  State. 

Deemer,  J. — ^Defendant  is  accused  of  using  a  building 
or  place  in  Poweshiek  county  for  the  purpose  of  unlawfully 
keeping  and  selling  certain  intoxicating  liquors  therein,  and 
of  unlawfully  selling  intoxicating  liquors  therein.  He  is  a 
banker  at  Grinnell,  and  as  such  is  charged  ^vith  having  made 

the  sales  in  question.  There  is  evidence  tending  to 
1  show  that  various  dealers  in  intoxicating  liquor  living 

in  Chicago  and  Rock  Island,  Illinois,  and  Oskaloosa, 
Iowa,  shipped  intoxicating  liquor  to  Grinnell,  Iowa,  con- 
signed to  themselves.  Bills  of  lading  were  issued,  showing 
that  the  shippers  were  consignees,  and  these  bills,  accom- 
panied by  sigjit  drafts,  were  forwftr<Je<J  to  tbp  def enda^it.  Tbe 
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drafts  were  drawn  upon  various  parties,  who  were  oetensiblj 
residents  of  the  city  of  Grinnell.  Some  of  these  parties  called 
upon  the  defendant,  paid  their  drafts,  and  received  bills  of 
lading  for  the  goods.  Armed  with  this  evidence  they  would 
go  to  the  railroad  depot,  and  receive  the  liquors  which  were 
ccHisigned  by  the  aforesaid  liquor  dealers.  Some  of  the  wit- 
nesses testified  that  they  went  to  the  bank  and  asked  for  a  bill 
of  lading;  that  defendant  said  he  had  bills  for  different 
prices,  and  asked  them  which  they  wanted ;  that,  upon  witness 
indicating  his  choice,  defendant  would  accept  the  money,  turn 
over  the  bill  of  lading  for  the  goods,  and  that  witness  would 
then  go  to  the  railroad  depot  and  get  a  box  of  whisky.  Some 
of  them  said  that  they  had  ordered  no  liquor,  and  had  received 
no  notice  from  the  shipper  that  any  liquor  had  been  sent;  and, 
if  these  witnesses  are  to  be  believed,  it  is  apparent  that  no 
notice  was  taken  of  whom  the  drafts  were  drawn  upon,  or  of 
any  of  the  usual  formalities  incident  to  the  collection  of  a  bill 
of  exchange.  Whoever  called,  and  was  willing  and  able  to 
pay  the  price,  was  accommodated,  and  received  his  bill  of 
lading,  after  indicating  how  much  he  was  willing  to  pay.  We 
say  there  is  evi<lence  tending  to  show  these  facts,  and  the  jury 
were  justified  in  finding  them  to  be  true,  although  the  defend- 
ant insists  that  he  had  no  other  connection  with  the  trans- 
action than  simply  as  a  collecting  agent.  Defen3ant  kept  no 
liquor  at  his  bank.  It  was  all  at  the  depot,  awaiting  proper 
presentation  of  bills  of  lading  before  delivery. 

It  is  contended  in  argument  that,  while  it  may  be  true 
that  defendant  was  guilty  of  selling  intoxicating  liquor,  he 
was  not  guilty  of  maintaining  a  nuisance,  and  that  the  jury 
should  have  been  so  instructed.     The  crime  of  nui- 
2  sance  consists  in  the  keep  or  use  of  a  building  or 

place  in  which  intoxicating  liquors  are  kept  with  unlaw- 
ful intent,  or  are  sold  for  forbidden  purposes.  It  is  the  use 
of  a  place  in  which  the  inhibited  acts  are  done,  rather  than  the 
doing  of  these  acts,  that  constitutes  the  offense.  Xow,  with 
t^e  practical  concession  that  there  was  suflScient  evidence  to 
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justify  the  defendant's  conviction  of  the  crime  of  selling 
intoxicating  liquors  contrary  to  law,  or  of  keeping  such 
liquors  with  intent  to  sell  the  same  unlawfully,  the  only  ques- 
tion for  solution  is,  did  the  defendant  keep  or  use  a  building 
or  place  for  that  purpose  ?  The  authorities  furnish  no  uncer- 
tain answer  to  this  proposition :  In  the  case  of  StcUe  v.  Arnold, 
98  Iowa,  253,  it  is  said :  "It,  of  course,  is  to  be  understood 
that  it  is  not  necessary  to  prove  that  the  defendant  was  the 
owner,  or  even  that  he  was  a  lessor  under  a  formal  lease.  It 
is  sufficient  if  he  is  shown  to  have  been  maintaining  a  nui- 
sance, and  the  ownerbhip,  or  even  the  rightful  possession,  of 
the  property,  is  not  a  material  question."  Again,  in  State  v. 
Briggs,  81  Iowa,  585,  the  defendant  kept  a  blacksmith  shop 
in  which  he  gave  orders  for  liquor  upon  the  railroad  com- 
pany, and  upon  which  he  received  the  liquor.  In  passing 
upon  that  case  we  said :  "Without  holding  that  a  sale  in  one 
place,  and  a  delivery  in  another,  would  make  the  place  where 
the  sale  was  made  a  nuisance  (which  question  we  in  no  man- 
ner determine),  we  do  say  that  it  was  proper  to  show  the  use  to 
which  the  shop  was  put,  in  connection  with  the  keeping  and 
selling  of  liquors,  as  bearing  on  the  question  whether  or  not 
it  was  being  maintained  as  a  nuisance."  In  the  case  of 
State  V,  Viers^  82  Iowa,  397,  we  further  said :  "If  one  house 
is  used  for  the  sale  of  intoxicating  liquors  which  are  kept  in 
another,  there  can  be  no  doubt  that  both  are  nuisances.  If 
the  liquors  were  kept  in  a  house  not  occupied  by  the  defend- 
ant, yet  sold  in  a  house  occupied  by  him,. he  was  guilty  of 
committing  a  nuisance  by  making  sales  of  liquor."  We  have 
further  held  that  one  may  be  guilty  of  nuisance,  although  he 
owned  neither  the  liquor  nor  the  place  where  the  same  was 
sold.  State  v.  Herselus,  86  Iowa,  214.  In  that  case  we  said : 
"The  purpose  prohibited  is  keeping  for  sale  or  selling  intox- 
icating liquors  in  violation  of  the  law  of  the  state.  The 
defendant  was  concerned,  engaged,  and  employed  in  keeping 
liquors  in  that  place  for  that  purpose,  and  therefore  was  using 
tte  place  for  a  purpose  prpjiibited  by  th§  preceding  section," 
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From  these  citations  it  clearly  appears  that  iise  of  a  building 

or  place  for  the  prohibited  purpose  rendered  it  a  nuisance^ 

although  the  party  charged  owned  neither  the  liquors  nor  the 

place.    In  this  case  the  court  instructed  the  jury  as  follows : 

"A  building  in  which  intoxicating  liquors  were  in  fact  sold 

unlawfully,  or  in  which  intoxicating  liquors  are  kept  for  the 

purpose  of  sale  or  exchange  unlawfully,  is  a  nuisance,  and, 

in  order  to  make  out  the  offense,  the  presence  of  intoxicatiug 

liquors  is  essential  and  necessary.  If  one  house  is  used  for 
the  sale  of  intoxicating  liquors  which  are  kept  in  another, 

there  can  be  no  doubt  but  both  are  nuisances.  If  the  liquors 
were  kept  in  a  house  not  occupied  by  the  defendant^  yet  sold 
in  a  house  occupied  by  him,  he  was  guilty  of  committing  a 
nuisance  by  making  a  sale  of  liquors."  This  instruction 
seems  to  be  in  accord  with  the  law  as  annoimced  in  the  fore- 
going cases,  and,  as  there  was  ample  evidence  upon  which  to 

base  such  a  charge,  there  was  no  error. 

No  complaint  is  made  of  the  court's  ruling  denying 

defendant's  application  to  require  the  state  to  elect  as  to 
which  building  it  claimed  was  the  nuisance,  and,  as  the  indict- 
ment did  not  more  particularly  describe  the  building  than 
to  say  it  was  in  Poweshiek  county,  the  defendant  was  prop- 
erly convicted  if  the  jury  found  he  kept  a  nuisance  in  either 
the  railroad  depot  or  the  banking  house.  We  discover  no 
error  in  the  record,  and  the  judgment  is  affbmed. 
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J{^  744  State  of  Iowa  v.  Mike  Cohen,  Appellant 

Circumstantial  E?idenee:  instructions.  Where  the  evidence  is 
wholly  circumstantial,  an  instruction  that  the  jury  need  not  be 
satistied  beyond  a  reasonable  doubt  of  each  link  in  the  chain  of 
1  evidence  relied  on  to  establish  guilt,  it  being  sufficient  if,  taking 
the  testimony  all  together,  they  are  satisfied  of  guilt  beyond  such 
doubt,  which  instruction  is  repeated  in  substance,  and  no  where 
8  limited  or  explained,  is  erroneous,  as  authorizing  a  conviction 
though  an  essential  fact  be  not  proved  beyond  a  reasonable  doubt. 
Such  a  charge  is  not  equivalent  to  an  instruction,  that  is  not 
Encumbent  on  tl^e  st/^te  to  prove  bavond  a  reasonable  doubt  ererj 
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ciroumstaDce  offered  in  evidence  and  tending  to  establish  a  fact 
essential  to  conviction. 

Same.    While  it  is  not  necessary  that  each  essential  fact  in  the  chain 
of  circumstances  solely  relied  on  to  connect  the  accused  with  the 

1  commission  of  the  offense,  when  separately  considered,  should  be 
found  beyond  reasonable  doubt,  yet  if  conviction  depends  entirely 

2  on  different  circumstances  arranged  linliwise.each  and  every  link 
must  be  established  beyond  a  reasonable  doubt. 

Same.    Such  instruction  is  also  erroneous  as  requiring  the  jury  to 

4  pass  on  each  fact  separately. 

Kbasokable  doubt.    An  instruction  defining  a  reasonable  doubt  as 
one  that  the  jury  are  able  to  give  a  reason  for  is  erroneous,  as,  in 

5  effect,  placing  the  burden  on  defendant  to  furnish  reasons  for 
acquittal  and  as  requiring  jurors  to  give  a  reason  for  their  con- 
clusion. 

Sbcomdabt  evidence.    In  a  prosecution  for  arson,  a  copy  of  a  copy  of 
an  insurance  policy  coveriug  the  burned  property  is  not  admfssi- 

6  ble  as  secondary  evidence,  where  no  reason  is  shown  for  not 
introducing  the  copy  from  the  original. 

Appeal  from  Blackhawh  District  Court, — Hon.  A.  S.  Blair, 

Judge. 

Saturday,  April  8^  1899. 

From  a  judgment  convicting  hira  of  the  crime  of  arson, 
♦he  defendant  appeals. — Reversed, 

Mullan  &  Pickett  for  appellant 

Milton  Remley,  Attorney  General,  and  S.  B.  Reed  for 
the  State. 

Ladd,  J. — The  evidence  was  wholly  circumstantial.  Tht* 

court,  as  the  eleventh  paragraph  of  the  charge,  gave  this 

instruction :     **The  ruling  requiring  the  jury  to  be  satisfied 

beyond  a  reasonable  doubt  of  the  defendant's  guilt,  in  order 

to  warrant  a  conviction,  does  not  require  that  the  jury  should 

be  satisfied  beyond  a  reasonable  doubt  of  each  link  in  the 

chain  of  e\ndenee  relied  upon  to  establish  the  defend' 

1  ant's  guilt.    It  is  suflScient,  if,  taking  the  testimony  all 

together,  the  jury  are  satisfied  beyond  a  reasonable 
Vol..  107  la  -  J  4 
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doubt  that  the  defendant  is  guilty."  What  the  court  doubt- 
less intended  to  say  was  that  it  was  not  incumbent  on  the 
state  to  prove  beyond  reasonable  doubt  every  circumstance 
offered  in  evidence,  and  tending  to  establish  facts  essential  to 

conviction.  If  so  intended,  it  would  have  been  a  cor- 
2  rect  statement  of  the  law.     And  we  may  go  further, 

and  say  that  it  is  not  necessary  that  each  essential  fact 
in  the  chain  of  circumstances  solely  relied  on  to  connect  the 
accused  with  the  conmiission  of  the  offense,  when  separately 
considered,  be  found  beyond  reasonable  doubt.  Such  a  fact, 
though  having  little  to  sustain  it  when  standing  alone,  may 
derive  such  support  from  others  immediately  connected  there- 
with as  to  exclude  all  doubt  of  its  existence.  Nevertheless,  if 
conviction  depends  entirely  on  different  circumstances, 
arranged  linkwise,  connecting  the  defendant  with  the  crime 
charged,  then  each  and  every  one  of  these  must  be  established 
beyond  a  reasonable  doubt ;  for  no  chain  can  be  stronger  than 
its  weakest  link.  Commonwealth  v,  Webster,  5  Cush.  295 
(52  Am.  Dea  711);  People  v.  Phipps,  39  Cal.  333-, 
Crow  V.  State,  33  Tex.  Cr.  R.  264  (20  S.  W.  Rep. 
209);  2  Thompson  Trials,  2511;  Rice  Evidence,  p. 
766;  People  v.  Aikin,  66  Mich.  400  (33  X.  W.  Rep. 
821);  Kollock  v.  State,  88  Wis.  663  (60  X.  W.  Rep. 
817).  Not  so,  however,  with  the  minor  circumstances 
relied  on  by  thfe  state  to  establish  the  ultimate  and  essential 
facts  upon  which  conviction  depends.  Some  of  these  may 
fail  of  proof,  and  yet  those  essential  to  conviction  be  found 
from  other  evidence  beyond  reasonable  doubt.  But  the  linked 
arrangement  of  fact  to  fact,  in  cases  of  circumstantial  evi- 
dence, is  not  always  discernible.  A  guilty  person  is  quite  as 
frequently  hemmed  in  by  a  throng  of  circumstances.  As  said 
in  Leonard  v.  Territory,  2  Wash.  381  (7  Pac.  Rep.  878) : 
''Release  from  a  chain  comes  when  the  weakest  link  gives 
away,  but  escape  from  a  crowd  does  not  necessarily  depend 
on  the  presence  or  absence  of  one  or  another,  or  even,  per- 
haps, the  greatest  number,  of  the  individuals  composing  itr" 
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If  the  jury  could  only  have  understood,  from  the  phrase  'link 
in  the  chain  of  circumstances/'  that  such  fact  or  circum- 
stance was  referred  to  as  might  tend  to  establish  the  ultimate 
facts  and  circumstances  upon  which  conviction  depended, 
then,   though  not  approving  of   the  use  of   metaphors   in 
instructions,  an  exception  would  not  be  well  founded.     But 
the  connection  in  which  it  was  used  does  not  require  that  con- 
struction, and  we  deem  it  the  more  likely  to  have  been  thought 
by  the  jury  to  refer  to  facts  or  circumstances  essential  to 
conviction,  and  which,  according  to  all  the  authorities  and 
sound  reasoning,  must  be  established  beyond  reasonable  doubt. 
This  instruction  has  been  repeatedly  condemned  as  erroneous 
by  other  courts.    Staie  v,  Fumey,  41  Kan.  Sup.  115  (21  Pac. 
Eep.  216)  ;  State  v.  Oleim,  17  Mont.  17  (41  Pac.  Rep.  998)  ; 
Marion  r.  State,  20  Xeb.  233  (20  N.  W.  Rep.  294,  289;  29 
IT.  W.  Rep.  911) ;  Graves  v.  People,  18  Colo.  Sup.  170  (32 
Pac.  Rep.  66,  63) ;  Leonard  v.  Territory,  supra;  People  v, 
Aihin,  supra;  Clair  v.  People,  9  Colo.  Sup.  122  (10  Pac. 
Rep.  799).    The  reasoning  in  the  last  case  is  so  concisely  and 
perspicuously  stated,  that  we  quote  with  approval:     "This 
figure  of  speech  may  perhaps  be  correctly  applied  to  the  ulti- 
mate and  essential  facts  necessary  to  conviction  in  criminal 
cases,  since,  if  one  be  omitted,  or  be  not  proven  beyond  reason- 
able doubt,  an  acquittal  must  follow.    It  is  not  true,  however, 
that  each  and  every  of  the  minor  circumstances  introduced 
to  sustain  these  ultimate  facts  must  be  proven  with  the  same 
degree  of  certainty.     Some  of  these  circumstances  may  fail 
of  proof  altogether,  and  be  discarded  from  consideration  by 
the  jury,  yet  the  ultimate  fact,  to  establish  which  they  were 
presented,  may  be  shown  beyond  a  reasonable  doubt.     The 
evidence  in  cases  similar  to  the  one  before  us  has  been  more 
aptly  likened  to  a  cable.     One,  two,  or  a  half  dozen  strands 
may  part,  yet  the  cable  still  remain  so  strong  that  there  is 
scarcely  a  possibility  of  its  breaking.     *     *     *     It  Is  true, 
in  a  gense,  that  every  circumstance,  however  trivial,  offered 
by  the  state  in  evidence,  is  relied  upon ;  but  it  is  true,  in  ^ 
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broader  sense,  that  the  state  relies  upon  the  ultimate  facts  or 
circumstances,  the  establishment  of  which  is  absolutely  essen- 
tial to  conviction.  We  deem  it  quite  as  reasonable  to  suppose 
that  the  jury  misunderstood  and  misapplied  the  language 
used,  as  that  they  comprehended  its  appropriate  meaning  and 
application."  The  supreme  court  of  Illinois  seem  to  have 
approved  the  instruction  in  Bressler  v.  People,  117  111.  422 
(3  ]Sr.  E.  Rep.  522,  8  X.  E.  Rep.  62),  when  first  before  it 
but  on  reconsideration,  it  was  pronoimced  inaccurate,  though 
held  to  have  done  no  harm.  The  charge  was  larceny 
of  a  note  from  a  justice  of  the  peace  named  Smith.  The 
defendant  testified  that  he  paid  it,  and  Smith  thereupon 
delivered  it  to  him,  while  the  latter  swore  it  had  never  been 
paid,  and  was  not  delivered.  Circumstances  were  then  proven 
tending  to  support  the  testimony  of  each,  and  this  evidence  is 
that  to  which  the  instruction  must  have  been  applied ;  that  is, 
as  said  by  the  court,  "only  evidentiary  facts  tending  to  cor- 
roborate other  evidence."  In  BradsJiaw  v.  State,  17  Neb.  147 
(22  N.  W.  Rep.  361),  the  instruction  w^as  held,  in  view  of 
others  not  set  out,  not  to  refer  to  matters  essential  to 

3  be  found   in  order  to  convict.      Here  the  error  is 
emphasized  by  repetition,   in   substance,   though   in 

different  language,  in  the  eighteenth  paragraph  of  the  charge ; 
and  by  none  is  its  meaning  limited  or  explained.  In  State  r. 
Hayden,  45  Iowa,  17,  the  following  instruction  was  held  to 
have  been  properly  refused:  "As  the  evidence  in  the  case 
is  wholly  circumstantial,  you  must  be  satisfied  beyond  reason- 
able doubt  of  each  necessarv  link  in  the  chain  of  eircum- 

4.' 

stances  to  establish  the  defendant's  guilt."     Such  a  meta- 
phor, as  we  have  seen,  is  not  accurate,  and  is  calculated  to 
confuse,  rather  than  enlighten,  a  jury.     Nor  should 

4  the  jury  be  required  to  pass  on  each  fact  separately, 
though  absolutely  essential  to  conviction.   *0n  these 

groimds,  and  the  further  one  that  the  rights  of  the  accused 
were  fully  protected  by  the  instruction  given,  the  decision  in 
that  case  may  securely  rest.    It  is  there  said :    "It  is  not  a 
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reasonable  doubt  of  any  one  proposition  of  fact  in  the  case 
which  entitles  to  an  acquittal.  It  is  a  reasonable  doubt  of 
guilt,  arising  upon  a  consideration  of  all  the  evidence  in  the 
case."  This  is  no  more  than  stating  the  rule  that  the  facts 
should  not  be  isolated  and  separately  passed  upon,  but  that  all 
must  be  considered  together  in  determining  the  main  issue. 
This  fully  appears  from  subsequent  cases.  In  State  v,  Stev/- 
art,  52  Iowa,  285,  an  instruction  was  condemned  which 
advised  the  jury  that  it  would  be  sufficient  if  one  of  the 
material  averments  of  the  indictment  were  ^'fully  and  clearly 
proven."  In  State  v.  Hennessy,  55  Iowa,  301,  the  court  did 
not  instruct  that  certain  facts  must  be  established  beyond 
reasonable  doubt,  and  it  is  said :  "If  the  jury,  in  considering 
the  whole  case,  have  reasonable  doubt  upon  any  essential 
ingredient  of  the  offense,  this  entitles  a  defendant  to  an 
acquittal,  because  it  generates  a  doubt  of  guilt ;  and  the  gen- 
eral instruction  upon  reasonable  doubt  which  is  usually  given 
need  not  be  repeated  in  each  instruction  which  relates  to  the 
facts  of  the  case."  In  State  i\  Clark,  102  Iowa,  691,  an 
instruction  authorizing  the  jury  to  base  the  finding  of  certain 
facts  on  a  preponderance  of  the  evidence  was  held  erroneous, 
though  in  another  portion  of  the  charge  the  court  directed 
that  all  the  material  allegations  of  the  indictment  must  be 
established  beyond  reasonable  doubt.  An  examination  of 
these  cases  demonstrates  that  this  court  has  gone  no  further 
than  to  hold  that  the  jury  should  not  be  required  to  pass  on 
the  essential  facts  separately,  and  that  the  general  instruction 
with  reference  to  the  finding  of  guilt  beyond  reasonable  doubt 
is  sufficient.    See  Tompkins  v,  Staie,  32  Ala.  569. 

II.  Nor  can  we  approve  the  fifth  instruction  as  a  safe 
definition  of  reasonable  doubt:  "By  ^a  reasonable  doubt,' 
as  herein  instructed,  is  meant  a  doubt  such  as  a  reasonable 
man  might  entertain,  after  a  careful  review  of  all  the  evi- 
dence in  the  case,  as  to  the  guilt  of  the  defendant. 
5  In  a  l^al  sense,  a  reasonable  doubt  is  one  which  has 

some  reason  for  its  basis.    It  doee  not  mean  a  doubt 
from  mere  caprice  or  groundless  conjecture.    A  reasonable 
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doubt  is  such  a  doubt  as  the  jury  are  able  to  give  a  reason 
for."  The  last  clause  is  the  one  to  which  exception  is  taken. 
Who  shall  determine  whether  able  to  give  a  reason,  and  what 
kind  of  a  reason  will  suffice?  To  whom  shall  it  be  given? 
One  juror  may  declare  he  does  not  believe  the  defendant 
guilty.  Under  this  instruction,  another  may  demand  his 
reason  for  so  thinking.  Indeed,  each  juror  may  in  turn  be 
held  by  his  fellows  to  give  his  reasons  for  acquitting,  though 
the  better  rule  would. seem  to  require  thede  for  convicting. 
The  burden  of  furnishing  reasons  for  not  finding  guilt  estab- 
lished is  thus  cast  on  the  defendant,  whereas  it  is  on  the  state 
to  make  out  a  case  excluding  all  reasonable  doubt.  Besides, 
jurors  are  not  bound  to  give  reasons  to  others  for  the  con- 
clusion reached.  Siberry  v.  State,  133  Ind.  Sup.  677  (33  N. 
E.  Eep.  681)  ;  Cowan  v.  State,  22  Neb.  519  (35  N.  W.  Kep. 
405)  ;  Morgan  v.  State,  48  Ohio,  371  (27  K  E.  Eep.  710)  ; 
Carr  v.  Stale,  23  Neb.  749  (37  N.  W.  Kep.  632).  In  People 
V.  Stubenvoll,  62  Mich.  329  (28  N.  W.  Eep.  883,  a  similar 
instruction  was  disapproved,  but  it  was  held,  in  view  of  the 
rule  of  that  state,  dispensing  with  any  definition  of  the  term, 
of  no  practical  consequence  in  the  case.  We  are  still  quite 
content  with  the  definition  contained  in  State  v.  Ostrander, 
18  Iowa,  435,  and  the  long  line  of  cases  following  it 

III.  A  copy  of  a  copy  of  an  insurance  policy  covering 
the  burned  property  was  received  in  evidence  over  appellant's 
objection,  after  his  failure,  on  due  notice,  to  produce  the 

original.  No  reason  appears  for  not  introducing 
6  the  copy  made  from  the  original,  and,  in  the  absence 

of  some  showing  for  such  omission,  it  was  error  to 
receive  a  copy  made  of  the  copy  therefrom.  See  Drumm  t\ 
Cesmun,  58  Kan.  331  (49  Pac.  Eep.  78) ;  Winn  v.  Patter- 
son, 9  Pet.  663. 

IV.  We  discover  no  other  error  assigned,  likely  to  arise 
on  another  trial.  The  instructions  held  to  be  erroneous  were 
taken  from  Sackett's  Instructions  to  Jurors.  They  derive  no 
support  from  any  of  the  cases  in  courts  of  last  resort  there 
cited. — ^Eevbbsed. 
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Peteb  Smithbebg  et  al.  v.  M.  L.  Abchbb  et  al.,  and  S.  J.    ^^  j^s 

GuEBDET,  Appellant  uS    46 


Sale  for  Mulct  Tax:  essential  prerequisites.  A  sale  for  a  mulct 
tax  is  void,  where  the  supervisors  failed  to  levy  the  tax,  as  required 
by  Acts  Twentieth  General  Assembly,  chapter  62,  section  9,  in 
view  of  s<)ct]on  10,  making  the  auditor's  certificate  of  such  levy 
the  treasurer's  authority  for  collecting  the  tax. 

Appeal  from  Emmet  District  Court. — ^Hon.  W.  B.  Quabton, 

Judge. 

Satubday,  Apbii*  8, 1899. 

The  plaintiff's  mortgage  was  established  as  a  lien  on  the 
north  half  of  lots  3  and  4  in  block  58  of  Estherville.  Archer 
claimed  the  north  third  of  these  imder  a  tax  deed  issued  in 
1897.  Guerdet  held  a  certificate  of  sale  of  the  north  half  of 
the  lots,  issued  December  6, 1897,  for  nine  hundred  and  sixty- 
eight  dollars  and  fifty-three  cents  mulct  tax,  penalties,  and 
costs  appearing  on  the  treasurer's  books  at  the  time  of  the 
sale.  Kane,  who  held  the  fee,  operated  a  saloon  on  the  north 
half  of  lot  4  from  March,  1895,  till  August  20,  1897.  Tlis 
bond  was  duly  filed,  with  Guerdet  as  surety,  and  he  paid  the 
mulct  tax  for  1895  and  that  for  1896,  except  fifteen  dollars. 
The  sale  was  for  this  fifteen  dollars  and  the  tax  of  1897  and 
penalties.  The  assessment  was  made  by  the  assessor  in 
March,  1895,  and  upon  its  return  to  the  auditor  the  latter 
officer  advised  the  treasurer  thereof,  and  orally  authorized 
him  to  enter  it  on  the  mulctrtax  list.  This  the  treasurer  did, 
and  so  entered  it  each  year.  No  other  or  different  assessment 
was  made,  and  there  was  no  levy  by  the  board  of  supervisors. 
Decree  was  entered  declaring  the  certificate  of  sale  to  Guer- 
det void,  and  quieting  the  title  in  Archer.  Guerdet  appeals. 
— Affirmed. 
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S.  E.  Eelley  and  Geo,  E,  Clarke  for  appellant. 

E,  A.  Morling  for  appellee  Archer. 

Soper,  Allen  &  Penn  for  appellee  Smithberg. 

Ladd,  J. — It  may  be  conceded  for  the  purposes  of  this 
case  that,  inasmuch  as  the  property  was  assessable,  the  failure 
of  the  assessor  of  Estherville  to  return  the  assesment  cannot 
be  taken  advantage  of  after  the  sale.  The  general  law  relat- 
ing to  assessment,  levy,  and  collection  of  taxes  is  made  appli- 
cable to  the  mulct  tax  by  section  13  of  chapter  62  of  the  Acts 
of  the  Twenty-fifth  General  Asssembly,  and  it  would  seem 
that  under  section  1398  of  the  Code  the  treasurer  may  assess, 
in  event  of  an  omission  by  the  assessor  to  do  so,  and  that 
under  the  following  section  no  question  concerning  mere 
irregularity,  without  more,  may  be  raised  after  the  sale. 
Lathrop  v.  Irwin,  96  Iowa,  713.  But  section  9  of  this  act 
expressly  provides  that  the  board  of  supervisors  shall  levy 
the  mulct  tax  (Hubbell  v,  Polk  County,  106  Iowa,  618),  and 
section  10  that,  when  this  is  done,  "the  county  auditor  shall, 
upon  the  levy  made  as  aforesaid,  certify  the  same  forthwith  to 
the  co\mty  treasurer  with  names  of  persons  and  property,  and 
amount  of  tax,  and  a  statement  of  the  costs  that  have  accrued 
either  before  the  board  of  supervisors  or  in  the  district  court, 
and  said  certificate  and  list  shall  be  full  authority  for  the 
treasurer  to  enter  the  same  upon  the  tax  books  of  the  county 
and  proceed  to  collect  the  same."  No  levy  of  such  a  tax  by 
the  board  of  supervisors  is  directed  by  Code,  section  2436, 
et  seq.  But  under  the  act  referred  to  it  was  made  obligatory 
on  the  board,  and  only  when  so  made  might  the  auditor  certify 
the  lists  to  the  treasurer.  This  alone  was  the  treasurer's 
authority  for  collecting  the  tax.  The  act  then  required, 
rather  than  dispensed  with,  the  levy,  and  without  this  the  sale 
was  void.  Iowa  Railroad  Land  Co.  v.  Woodbury  County,  39 
Iowa,  173;  Moore  v.  Cooke,  40  Iowa,  290;  Scott  v.  Union 
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County,  63  Iowa,  684;  Ellis  v.  Peck,  45  Iowa,  114;  Early  v. 
Whitvnghwm,  43  Iowa,  162 ;  McCready  v.  Sexton,  29  Iowa, 
356 ;  Hintrager  v.  Kiene,  62  Iowa,  605. — Affirmed. 


ToLLEBTON   &   Stetson   Company,    Appellant,    v.    A.    G. 
Anderson,  The  Northwestern  State  Bank,  and 

A.  J.  HoaAN  et  al, 

F#reelo8iire  #f  Chattel  Mortgage:    sale  at  rktail.   Under  a  chat  tie 

mortfcage  on  a  stock  of  merchandise  authorizing  a  foreclosure  by 

1    private  sale  either  in  bulk  or  by  single  article,  the  mortgagee  may, 

in  the  absence  of  bad  faith,  sell  at  retail  in  the  ordinary  course  of 

business. 

Rights  of  junior:  Estoppel,  A  junior  chattel  mortgagee  cannot 
complain  that  the  senior  mortgagee,  in  foreclosing,  sold  the  goods 

1  for  country  produce  instead  of  for  cash,  where  the  produce  was 
conrerted  into  cash  and  credited. 

Same.  Where  a  junior  chattel  mortgagee  advised  the  senior  mort- 
gagee in  foreclosing  to  keep  up  the  stock,  and  sold  to  him  mer- 
chandise to  be  resold  in  connection  with  the  mortgaged  goods,  he 

2  cannot  complain  of  the  senior  mortgagee*s  making  purchases  and 
reselling  in  connection  with  the  sale  of  the  mortgaged  stock;  and* 
at  any  rate,  cannot  thereby  obtain  priority,  or  have  the  senior 
mortgage  invalidated. 

DsLiYBRY:    Estoppel,    A  janior  chattel  mortgagee,  whose  mortgage 

5  is  by  its  terms  made  subject  to  the  senior  mortgage,  cannot  com- 
plain that  the  latter  was  not  delivered  until  after  his  own  had 
taken  effect 

Rblbase  of  Homestead :   Marshal  ing  assets.    A  junior  chattel  mort- 
gagee was  not  prejudiced  by  the  senior  mortgagee  releasing  a 
4    mortgage  for  the  same  debt  on  the  mortgagor's  homestead,  because 

6  resort  to  the  homestead  to  satisfy  the  debt  would  not  have  been 
permitted  until  after  the  exhaustion  of  the  other  security. 

Book  accounts:  Expense  of  collection.  Where  a  chattel  mortgage 
on  book  accounts  authorized  the  mortgagee  to  collect  them,  and 

7  the  latter  employed  an  agent  to  do  so,  the  agent's  reasonable 
commissions  for  making  the  collections  were  properly  allowed  as 
expenses  of  the  foreclosure. 

Construction  of  Mortgage.     A  chattel  mortgage  on  the  fixtures 

8  and  furniture  in  a  store,  used  in  carrj^iiig  on  a  merc*i»adise  busi- 
ness, includes  a  safe. 
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Appeal  from  Sioux  District  Court. — ^Hon.  F.  R.  Gaynob, 

Judge. 

Saturday,  April  8, 1899. 

One  John  King,  engaged  in  doing  a  general  merchandise 
business  at  Hawarden,  became  financially  embarrassed,  and 
to  secure  his  creditors  executed  a  chattel  mortgage  on  his  stock 
of  goods  to  the  defendant  A.  G.  Anderson,  another  to  the 
Northwestern  State  Bankj  and  still  another  to  plaintiff,  on 
the  same  property,  and  also  covering  books  of  account.  Plain- 
tiff's mortgage  was  made,  by  its  terms,  subject  to  the  other 
mentioned  mortgages  on  the  stock,  and  also  subject  to  a  mort- 
gage to  one  Hogan  on  the  books  of  accoimt.  Anderson  and 
the  Northwestern  State  Bank  took  possession  of  the  stock  of 
goods  \mder  their  mortgages,  and  proceeded  to  sell  the  same 
for  the  payment  of  their  respective  debts.  Hogan  took  pos- 
session of  the  book  accounts,  and  collected  the  same  to  satisfy 
his  claim.  The  contention  here,  briefly  stated,  is  that  Hogan's 
mortgage  is  invalid  as  against  plaintiff,  and  that  the  other 
mortgagees  have  proceeded  in  such  an  irregular  manner  as  to 
make  themselves  liable  as  for  a  conversion  of  the  mortgaged 
property,  or  at  least  to  render  themselves  liable  to 
account  for  the  value  of  the  goods,  which,  it  is  said, 
is  much  more  than  what  was  realized.  The  prayer  of 
plaintiff  is  that  its  mortgage  be  foreclosed,  that  defendants 
be  required  to  account,  and  that  plaintiff's  lien  be  decreed 
superior  to  that  of  either  of  the  defendants  named.  There 
were  some  other  issues  which  we  shall  set  out  in  the  course  of 
the  opinion.  The  district  court  entered  a  decree  of  fore- 
closure on  plaintiff's  mortgage,  but  denied  the  other  claims 
made.    Plaintiff  appeals. — Affirmed, 

Shvll  &  Fai^nsworth  for  appellant 

(?.  W.  Pitts  for  appellees  Anderson  and  the  Northwegt- 
em  State  BimL 
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Watbbman,  J. — There  is  no  dispute  as  to  the  original 
order  of  priority  of  these  liens.    It  is  as  we  have  stated. 

The  mortgages  under  which  possession  was  taken  con- 
tained a  clause  "that  in  case  of  default  made  in  the  payment 
of  the  above-mentioned  promissory  note,  *  *  *  or 
whenever  the  said  mortgagees  shall  choose  so  to  do,  then,  in 
that  case,  it  shall  be  lawful  for  said  mortgagee  or  his  assigns, 
by  himself  or  agent,  to  take  immediate  possession  of  said 
goods  and  chattels,  wherever  found,  *  *  *  and  to  sell 
the  same  at  public  auction  or  private  sale,  and  either  in  bulk 
or  by  single  article,  and  with  or  without  notice.  *  *  **' 
It  is  insisted  that  this  did  not  confer  power  to  sell 

1  at  retail  in  the  ordinary  course  of  trade ;  and  that  was 
what  was  done.    In  Johnston  v.  Rohuck,  104  Iowa, 

523,  it  is  said  that  a  sale  at  retail,  under  a  power  quite  simi- 
lar in  terms,  is  not  imlawful  where  bad  faith  is  not  shown. 
And  we  may  say  there  is  nothing  in  the  cage  at  bar  to  indicate 
bad  faith  on  the  part  of  defendants. 

It  is  further  charged  that,  in  selling  these  goods,  defend- 
ants took  coimtry  produce  in  exchange.  The  produce  received 
amounted,  in  all,  to  some  forty  or  fifty  dollars.  It  was  con- 
verted into  cash  and  so  credited  up.  The  result  is  such  that 
no  just  ground  of  complaint  is  afforded. 

During  these  sales,  in  order  to  keep  up  stock,  defendants 
purchased  small  quantities  of  oil,  from  time  to  time,  which 
they  sold  and  accounted  for,  and  this  action  is  made  the  sub- 
ject of  attack.    We  do  not  think  plaintiff  is  in  any  sit- 

2  nation  to  criticise  this  course,  for  it  advised  the  pur- 
chase of  goods  to  replenish  the  stock,  and,  if  we  cor- 
rectly understand  the  record,  it  sold  one  bill  of  sugar  to  the 
mortgagees  while  they  were  in  possession.  But  if  all  these 
things  had  been  done  without  authority,  the  effect  would  not 
be  to  give  plaintiff's  mortgage  priority  over  those  of  Anderson 
and  the  bank.  All  that  could  be  claimed  by  the  jimior  lien- 
holder  would  be  that  defendants  must  account  for  the  value 
of  the  goods.     Chaffee  v.  Lumber  Co.,  43  Neb.  224  (61 
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N.  W.  Eep.  637).  Some  of  the  goods  taken  by  the  defend- 
ants were  destroyed  by  a  flood,  for  which  it  does  not  appear 
they  were  in  any  way  responsible.  Including  this  amount, 
three  hundred  and  twenty-eight  dollars  and  eight  cents,  and 
we  think  the  value  of  the  goods  taken  has  been  fully  accounted 
for. 

II.  Plaintiff  claims  an  iron  safe  as  not  included  in  the 
mortgages  to  Anderson  and  the  bank.  The  descriptions  in 
these  two  mortgages  are  practically  the  same.     Both  cover 

the  stock  of  merchandise,  giving  the  location  of  the 

3  building  wherein  it  is  contained,  and  then  in  each  fol- 
lows this  clause:     "Also  all  the  fixtures  of  every 

kind,  and  furniture  of  every  kind  owned  by  me  and  used  in 
and  about  said  store  and  in  carrying  on  said  business."  The 
safe  was  used  in  the  store  in  connection  with  the  business. 
Under  the  rule  announced  in  Brody  v.  Chittenden,  105 
Iowa,  524,  the  safe  is  included  in  the  term  "furniture,"  as 
found  in  these  instruments. 

III.  Next,  as  to  the  Hogan  claim.  It  seems  that 
Hogan  had  a  mortgage  on  the  homestead  of  Ring;  that  the 
chattel  mortgage  on  the  book  accounts  was  made  to  him  at  the 
time  of  the  execution  of  the  other  mortgages,  without  his 

knowledge,  and  was  delivered  to  a  third  party  for 

4  him.     This  person  had  no  authority  from  Hc^n  to 
receive  it.     Shortly  after  this,  Hogan  came  upon  the 

scene,  representing  another  creditor,  Lindeke,  Warner  & 
Schurmeier.  Hogan  accepted  the  chattel  mortgage,  released 
his  mortgage  on  the  homestead,  and  induced  Ring  to  execute 
another  mortgage  on  the  homestead  to  Lindeke,  Warner  & 
Schurmeier  to  secure  their  claim. 

A  number  of  reasons  are  assigned  for  assailing  Hogan's 

Hen  on  book  accounts.    Firsts  it  is  said  there  was  no  delivery 

of  his  mortgage  until  after  plaintiff's  mortgage  took 

5  effect.     In  our  opinion,  plaintiff  is  in  no  position  to 
urge  this  claim,  because  its  mortgage  was  expressly 

made,  by  its  terms,  subject  to  the  mortgage  to  Hogan. 
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Again,  it  seems  to  be  claimed  that  appellant  has  acquired 

some  rights  as  against  Hogan  because  of  his  release  of  the 

mortgage  on  the  homestead.     The  doctrine  of  marshalling 

assets  IS  sought  to  be  invoked.     But  this  does  not 

6  obtain    except    when    it    can    be    enforced    without 
injustice  to  the  creditor.     Ilogan  could  not  have  been 

compelled,  nor  indeed  would  he  have  been  permitted,  to 
resort  to  the  homestead,  until  his  other  security  was 
exhausted.  Dickson  v,  Choni,  6  Iowa,  19;  Linscott  v. 
Ijamart.  46  Iowa.  312. 

Finally,  it  is  said  the  court  erred  in  allowing  commission 

for  the  collection  of  the  accounts.    Ilogan,  it  seems,  gave  the 

accounts  to  an  agent  to  collect.     This  he  had  a  right  to  do. 

The  agent  charged  for  his  services,  and  the  amount 

7  was  reasonable.    We  think  the  allowance  was  proper. 
These  charges  are  not  in  the  nature  of  attorney's  fees, 

but  rather  come  under  the  head  of  expense  of  foreclosure. 
It  is  true,  the  accounts  might  have  been  put  up  at  public 
sale,  but  the  expense  of  this  would  have  been  as  much  or 
more  than  was  incurred  by  the  plan  pursued,  and  the  amount 
realized  would  quite  likely  have  been  less.  Beside  these  con- 
siderations, we  may  add  that  Hogan's  mortgage  gave  him 
express  authority  to  collect  the  amounts. 

Some  other  questions  are  presented,  relating  to  the 
amounts  allowed  by  the  court  for  expense  of  selling  the  mer- 
chandise. We  discover  no  error  in  the  court's  action  in  these 
respects. — Affirmed. 


Klass  XJbbinoa  v.  The  Farmers'  Savings  Bank,  Appel-         i}^    fj} 

lant. 

Price  of  Notes:    PRBSUMprfoN?      An  agreement  to  purchase  "four 
1     notes/*  each  flfiven  for  a  sum  stated,  is  an  undertaking^  to  pay 
therefor  the  face  value  tberfof. 

SaTiagsi  Banks:   dbbt:    t*ower$.    Under  McClaiu's  Code,  section  1796. 
fLqthorizing  savin^^s  banks  to  purchase  notes,  such  a  bank  (^9^^ 
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9  make  a  oontraot  for  the  purchase  of  notes,  assuming  such  a 
contract  to  be  a  debt/notwithstandiug  a  statutory  provision  pro- 
hibiting such  baulcs  from  coulractiiig  any  debt  except  for  depouit^ 
and  necessary  expenses  of  managemeui. 

Appeal  from  Lyon  District  Court. — Hon.  John  F.  Oliver, 

Judge. 

Saturday,  April  8, 1899. 

Action  upon  a  contract  to  purchase  promissory  notes. 
Judgment  for  plaintiff,  and  the  defendant  appealed. — 
Ajfirmed. 

Parsons  &  Riniker  and  L.  Vogt  for  appellant. 

JE,  C.  Roach  for  appellee. 

Granger,  J. — I.  The  action  is  upon  the  following  con- 
tract :  ^'We  agree  to  purchase  from  you  four  notes,  of  three 
hundred  dollars  each,  made  by  Lewis  Beldt  and  wife  to  you, 
and  dated  January  1st,  1897,  the  notes  to  bs  sold  to  us  on 
the  following  dates :  One  February  1st,  1897 ;  one  July  1st, 
1897;  One  November  1st,  1897;  one  December  1st,  1897, — 
said  notes  being  secured  by  mortgage  on  r^al  estate.  Farm- 
ers' Savings  Bank,  by  O.  C.  Oollman,  Cash."  The  petition 
shows  a  breach  of  the  contract  by  defendant  in  refusing  to 
purchase  the  notes.  It  further  shows  a  mistake  in  the  execu- 
tion of  the  contract,  in  that  the  agreement  was  that  defendant 
was  to  pay  for  each  note  the  amount  of  the  face  value  thereof, 
and  that  such  agreement  was,  by  mistake,  omitted  from  the 
written  contract,  and  plaintiff  asks  that  the  contract  be  so 
reformed  as  to  include  such  agreement,  and  a  specific  per- 
formance is  asked.  The  answer  is  a  denial,  except  as  to  the 
corporate  character  of  the  defendant  bank,  and  contains  a 

plea  that  the  defendant  is  disqualified  by  law  from 
1  assuming  such  an  obligation.    Most  of  the  appellant's 

argument  is  devoted  to  the  suflSciency  of  the  evidence 
:^  w^rr^t  a  ^formation  of  the  written  contract,  but  we  think 
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the  question  may  be  disregarded,  because,  under  the  terms  of 
the  contract  as  expressed,  its  tmdertaking  was  to  pay  the  face 
value  or  amount  of  the  notes.  Each  note  expressed  its  value 
in  dollars  and  cents,  which  is  the  measure  of  value,  and  was 
an  obligation  for  the  payment  of  so  many  dollars  and  cents. 
Had  the  notes  been  wrongfully  converted,  without  evidence 
to  change  the  presumption,  the  law  would  fix  the  damages, — 
which  would  be  their  value, — the  amo\mt  or  face  value 
thereof.  Latham  v.  Brown,  16  Iowa,  118 ;  Sadler  v.  Bean,  37 
Iowa,  439.  That  plaintiff  understood  he  was  to  have  the  face 
value* there  is  no  doubt;  and  that  defendant  so  understood, 
or,  at  least,  should  have  so  understood,  there  is  no  doubt  If 
the  parties  did  not  understand  the  agreement  alike,  it  comes 
within  the  provisions  of  Code,  section  4617. 

II.  The  law  as  to  savings  banks  provides  that  they  shall 
not  contract  any  debt  except  for  deposits  and  the  necessary' 
expenses  of  managing  and  transacting  their  business,  and  it  is 
urged  that  the  obligation  in  question  created  a  debt.  Another 
provision  of  the  same  law  expressly  authorizes  such  a  bank  to 
^'discount,  purchase,  sell  and  make  loans  on  commercial  paper, 
notes,  bills  of  exchange,  drafts  or  any  other  personal  or  public 

securities."  McClain's  Code,  section  1796.  It  will 
2  be  seen  that  the  law  authorizes  the  purchase  of  notes, 

and  if  the  bank  has  that  power,  it  must  have  the  right 
to  make  the  agreement  therefor,  and  it  seems  to  us  that  ic 
would  be  an  unwarranted  construction  of  the  law  to  say  that 
such  an  agreement  might  not  be  executory.  Such  a  power 
would  seem  very  essential  in  the  ordinary  transaction  of  busi- 
ness. It  may  be  doubtful  if  the  word  "debt"  in  the  statute  is 
intended  to  embrace  more  than  an  express  obligation  to  pay 
money;  but  that  we  do  not,  and  need  not,  decide.  We  are 
clearly  of  the  opinion  that  the  statute  authorizing  the  pur- 
chase of  notes  gives  the  right  to  make  the  contract  in  (juestion. 
The  judgment  is  aff|emsp. 
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--i?  Verona  H.  Welch  v.  The  Union  Central  Life  Insur- 

ance Company,  Appellant 

Life  Insurance:    fraud:    Estoppel.    Under  McClain^s  Code,  seotioD 
1759,  providiD^  that  the  certificate  of  health  issued  by  an  insurance 

3  company's  medical  examiner  shall  estop  the  company  from  settinf^ 
up  the  defense  that  the  assured  was  nofc  as  healthy  as  required  by 
the  policy  when  issued,  "unless  the  same''  was  procured  by  fraud, 
the  company  may  set  up  the  defense  that  the  certificate^  and 
thereby  tho  policy,  was  secured  by  fraud,  regardless  of  whether 
the  examiner  was  deceived. 

Same:  Construction  of  policy.  Where  one  clause  of  an  insurance 
policy  provides  that  the  application,  which  contains  a  provision 
that  the  facts  therein  stated  are  warranted  to  be  true  and  that 
they  shall  coustitute  the  basis  of  the  policy  to  be  issued,  is  a  part 
2  of  the  policy,  and  a  subsequent  clause  provides  that,  '*except  as 
hereinbefore  provided,"  the  policy  "shall  be  incontestable  for  any 

4  cause  except  misstatement  of  age,'*  the  company  may  contest  a 
recovery  under  the  policy  for  fraudulent  representations  in  the 
application  as  to  the  health  of  the  applicant,  by  virtue  of  which 
the  policy  was  issued. 

Same.    A  life  insurance  policy  providing  that  it  "shall  be  incontest- 

4  able  for  any  cause  except  misstatement  of  age,"  may  nevertheless 

5  be  contested  for  fraud  entering  into  it. 

£yiDENCB:    Admissions  oj  visured.    In  an  action  on  a  life  insurance 
policy,  where  the  defense  is  frau4ulent  misrepresentations  as  to 

6  health,  the  insurer  may  prove  statements  made  by  insured  touch- 
ing  his  health  at  about  the  time  of,  before,  and  after  the  issuance 
of  the  policy. 

Traosfer  to  Equity:    Fraud  is  triable  at  law.    Therefore,  when  such 
1    is  alleged,  it  is  not  error  to  refuse  transferring  the  whole  cause  to 
equity,  though  cancellation  of  a  writing  obtained  by  fraud,  be 
prayed. 

Appeal  from  Cedar  Rapids  Superior  Court, — Hon.  T.  M. 

GiBERSON,  Judge. 

Saturday,  April  8, 1899. 

Plaintiff,  the  beneficiary  named  in  a  policy  of  life 
iiisurance  issued  by  the  defendant  on  the  twenty-first  day  of 
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Marohy  1896^  on  the  life  of  Otis  S.  Hogg,  brings  this  action  at 
law  to  recover  three  thousand  dollars,  with  interest,  on  said 
policy ;  alleging  the  death  of  said  assured  on  the  first  day  of 
Jnne,  1896,  that  proofs  thereof  were  duly  made,  and  that  the 
defendant  refuses  payment;  wherefore  judgment  is  asked. 
The  defendant  answered,  admitting  that  it  issued  the  policy; 
that  the  assured  died ;  that  proof  of  his  death  was  made;  that 
it  refuses  payment;  and  alleges,  as  defense,  that  the  issuing 
of  said  policy  was  procured  by  fraud,  which  all^ations  will 
hereafter  more  fully  appear.  The  defendant  prays  to  be  dis- 
missed, with  costs,  and  for  "a  decree  rescinding  the  said 
application  and  policy,  and  that  the  defendant  have  general 
and  equitable  relief."  In  an  amendment,  the  defendant  alleges 
that  the  only  consideration  received  from  the  deceased  for 
said  policy  was  thirty-three  dollars  and  twenty-six  cents  in 
cash,  and  two  promissory  notes  for  thirty-three  dollars  and 
twenty-six  cents  each ;  that  no  administration  had  been  taken 
out  on  the  estate  of  the  deceased ;  that  there  is  no  l^al  repre- 
sentative of  his  estate  to  whom  defendant  can  surrender  said 
money  and  notes ;  wherefore  defendant  brings  the  same  into 
court,  to  be  delivered  to  the  person  legally  entitled  thereto. 
The  defendant  moved  to  transfer  the  case  to  equity,  which 
motion  was  overruled.  Plaintiff  replied,  saying  that  the 
defendant  is  estopped  from  contesting  the  policy  upon  the 
facts  alleged  in  its  answer,  and  because,  through  its  medical 
examiner,  it  knew  the  physical  health  and  habits  of  th« 
assured.  The  case  was  called  for  trial  to  a  jury,  and  at  the 
dose  of  all  the  testimony  the  court  sustained  plaintiff's 
motion  for  a  verdict  for  the  amount  claimed,  and  rendered 
judgment  therefor.    The  defendant  appeals. — Beversed. 

Ramsey,  Tifaxwell  &  Ramsey  and  Smith,  Kirk  &  Smith 
for  appellant 

Jamison  £  Smyth  and  C.  W.  Kepler  for  appellee. 
Toj..  108  la— 15 
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Given,  J. — ^I.  Appellant  moves  to  strike  appellee's 
additional  abstract  on  the  grounds  that  the  denial  of  appel- 
lant's abstract  is  not  sufficiently  specific,  and  that  the  matter 
set  out  in  the  additional  abstract  is  not  necessary  to  this 
appeal.  We  do  not  think  there  is  any  substantial  merit  in 
this  motion,  and  it  is  therefore  overruled. 

II.  Appellant  first  complains  of  the  overruling  of  its 
motion  to  transfer  the  cause  to  equity.  The  defense  of  fraud 
in  procuring  the  contract  is  conceded  to  be  available  in  an 

action  at  law,  but  it  is  insisted  that  the  prayer  for 

1  cancellation  of  the  policy  and  application  calls  for 
the  exercise  of  equity  powers.     The  motion  was  to 

transfer  the  entire  case ;  but,  as  the  issue  of  fraud  was  prop- 
erly triable  at  law,  there  was  no  error  in  overruling  the 
motion. 

III.  The  original  application,  signed  by  the  assured, 
the  medical  examiner's  certificate  of  health,  and  the  policy 
have  been  certified  for  our  inspection ;  and,  generally  speak- 
ing, we  may  say  that  they  are  in  the  form  in  common  use. 
Of  the  matters  appearing  therein  it  is  only  necessary  that 
we  mention  the  following:  The  application  is  in  two  parts; 
the  first  giving  in  detail  the  name  and  residence  of  the  appli- 
cant, name  of  the  beneficiary,  amount  of  insurance  desired, 

etc.,  and  contains  the  following:    ^^It  is  hereby  agreed 

2  and  warranted  that,  should  the  company  issue  a  policy 
upon  this  application,  its  interests  shall  not  be  affected 

by  verbal  statements  made  to  its  agents  or  others,  or  by  the 
knowledge  of  such  agent,  but  that  it  shall  be  affected  only  by 
the  statements  herein  made  (including  those  made  to  the 
medical  examiner),  which  are  hereby  warranted  to  be  true, 
full,  and  correct  as  facts,  and  they  shall  constitute  the  basis 
of  any  policy  which  may  be  issued  hereon."  In  part  2  tlie 
deceased  stated,  in  response  to  printed  questions,  that  he  was 
in  sound  health,  that  he  never  had  consumption,  spitting 
blood,  habitual  prolonged  cough,  and  that  he  never  employed 
a  physician;  and^  in  conclusion,  declared  ^  follows;     "^ 
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hereby  further  declare  that  I  have  read  and  understand  all 
the  above  question  put  to  me  by  the  medical  examiner,  and 
the  answers  thereto,  and  that  the  same  are  true,  and  that  I  am 
the  same  person  described  as  above;  and  I  hereby  warrant 
that  there  is  not,  and  there  has  not  been,  any  concealment  of 
facts  regarding  my  past  and  present  state  of  health  and  habits 
of  life,  or  my  personal  history."  It  is  provided  in  the  policy 
that  the  application  is  made  a  part  of  the  contract,  and  that 
the  policy  "is  issued  and  accepted  subject  to  the  benefits, 
provisions,  and  conditions  contained  on  the  second  page 
thereof,  which  are  made  a  part  of  this  contract."  Among  the 
conditions  enumerated  on  the  second  page  is  the  following: 
"Except  as  hereinbefore  provided,  this  policy  shall  be  incon- 
testable for  any  cause  except  mistatement  of  age."  It  is 
allied  in  the  answer  that  the  statements  made  by  the 
deceased,  in  his  application,  that  he  was  in  sound  health, 
that  he  had  never  had  consumption,  spitting  blood,  habitual 
or  prolonged  cough,  and  had  never  employed  a  physician, 
were  false  and  fraudulent,  were  known  to  the  applicant  to  be 
false  and  fraudulent,  and  were  so  made  to  mislead,  deceive, 
and  defraud  the  defendant ;  that,  at  the  time  of  said  applica- 
tion and  the  issuance  of  said  policy,  said  applicant  was  not 
in  sound  health ;  that  he  was,  and  had  been  for  a  long  time, 
suffering  from  consumption,  was  subject  to  spells  of  spitting 
blood,  had  an  habitual  and  prolonged  cough,  had  employed  a 
physician,  and  was  continually  receiving  medical  treatment. 
IV.  Appellant  assigns  as  error  the  sustaining  of  appel- 
lee's motion  for  a  verdict,  the  grounds  of  which  may  be 
summed  up  as  follows:  (1)  The  defendant  has  failed  to 
establish  any  defense.  (2)  Because  the  policy  in  suit  is 
incontestable,  for  the  reasons  alleged  in  the  answer.  (3) 
Because  it  appears,  from  the  certificate  of  health  of  the  exam- 
ination of  deceased,  that  he  was  at  the  time  of  said  examina- 
tion in  sound  health.  (4)  Because  defendant  has  failed  to 
show  any  evidence  tending  to  impeach  said  certificate,  or  to 
show  that  it,  or  the  policv,  was  obtained  by  frau4  pf  th^ 
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deceased.  This  motion  was  not  well  taken  as  to  the  first  and 
fourth  grounds,  as  there  is  evidence  tending  to  support  the 
defense  of  fraud  as  alleged.  The  evidence  is  in  marked  conflict 
as  to  the  physical  condition  of  the  assured  at  the  time  the 
policy  was  issued,  and,  so  far  as  the  evidence  is  concerned,  the 
issue  of  fraud  should  have  gone  to  the  jury. 

V.  We  next  inquire  as  to  the  effect  to  be  given  to  the 
certificate  of  health  on  the  defendant's  right  to  make  the 
defense  of  fraud.  Acts  Sixteenth  General  Assembly,  chapter 
55,  section  2  (McClain's  Code,  section  1759),  provides  as 
follows:  "In  any  case  where  the  medical  examiner, 
3  or  physician  acting  as  such,  of  any  life  insurance  com- 

pany or  association  doing  business  in  the  state  shall 
issue  a  certificate  of  health  or  declare  the  applicant  a  fit  sub- 
ject for  insurance,  or  so  report  to  the  company  or  association, 
or  its  agent  under  the  rules  and  regulations  of  such  company 
or  association,  it  shall  be  thereby  estopped  from  setting  up  in 
defense  of  the  action  on  such  policy  or  certificate  that  the 
assured  was  not  in  the  condition  of  health  required  by  the 
policy  at  the  time  of  the  issuance  or  delivery  thereof,  unless 
the  same  was  procured  by  or  through  the  fraud  or  deceit  of 
the  assured."  Appellee  insists  that  the  words  "the  same" 
refer  to  the  certificate,  and  that  the  defendant  must  show,  not 
only  that  the  statements  of  the  applicant  were  false  and 
fraudulent,  but  that  the  examiner  was  deceived  thereby. 
While  the  certificate  may  be  competent  and  valuable  as  evi- 
dence, it  is  not  a  part  of  the  contract,  though  the  policy  was 
issued  in  reliance  thereon  and  upon  the  application.  If  the 
certificate  was  fraudulently  procured,  and  the  defendant  was 
thereby  deceived  into  issuing  the  policy,  surely  the  policy,  as 
well  as  the  certificate  is  not  conclusive  against  the  defendant 
as  to  the  condition  of  the  assured's  health,  if  it,  and  thereby 
the  policy,  were  secured  by  fraud,  as  alleged  in  the  answer. 
The  defendant  is  not  estopped  by  this  certificate  from  setting 
up  the  defense  pleaded,  and  the  certificate  of  itself  affords 
uo  ^easo^  for  ordering  a  verdict  for  the  plaintiff. 


I 
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VI.  The  second  ground  of  the  motion  for  a  verdict  pre- 
sents the  question  whether  this  contract  of  insurance  may  be 
contested  for  fraud  of  the  assured,  as  alleged  in  the  answer, 

in  procuring  it.  If  it  may  not,  then  no  available 
4  defense  was  presented,  and  the  plaintiff  was  entitled 

to  a  verdict;  but,  if  otherwise,  the  case  should  have 
been  submitted  to  the  jury  on  the  issue  of  fraud.  Incontesta- 
ble clauses  in  policies  of  life  insurance  are  variable,  some 
being  absolute  in  form  (that  is,  providing  that  the  policy  is 
incontestable  at  any  time,  or  for  any  cause),  others  are  quali- 
fied (as,  that  they  are  incontestable  after  a  certain  time,  or 
after  the  death  of  the  assured,  or  for  other  than  particular 
causes  named).  The  clause  under  consideration  is  of  the 
latter  class,  and  is  among  those  enumerated  on  the  second 
page  of  the  policy,  and  made  a  part  thereof.  It  is  that, 
"except  as  hereinbefore  provided,  this  policy  shall  be  incon- 
testable for  any  cause  except  misstatement  of  age."  It  is 
thereinbefore  provided  that  the  application  is  a  part  of  the 
contract,  and  in  his  application  the  applicant  warranted  his 
statements  therein  "to  be  true,  full,  and  correct  as  facts," 
and  agreed  that  "they  shall  constitute  the  basis  of  any  policy 
which  may  be  issued  hereon."  In  view  of  these  things  being 
thereinbefore  provided,  should  it  be  said  that  the  right  to 
contest  is  limited  to  "misstatement  of  age  ?"  Under  a  famil- 
iar rule,  all  parts  of  this  contract  must  be  construed  together, 
and,  if  possible,  effect  given  to  the  whole.  It  is  also  the  rule 
that  policies  "must  be  liberally  construed  in  favor  of  the 
insured,  so  as  not  to  defeat,  without  a  plain  necessity,  his 
claim  for  indemnity ;  and  when  the  words  used  may,  without 
violence,  be  given  two  interpretations,  that  which  will  sustain 
the  claim  and  cover  the  loss  should  be  adopted."  Goodwin 
V,  AssocicUion,  97  Iowa,  233.  To  hold  this  policy  incon- 
testable for  the  fraud  alleged  is  to  deny  any  effect  to  said 
warranty  and  agreement  of  the  applicant,  while  to  hold  other- 
wise gives  full  effect  to  all  parts  of  the  contract.  The  words 
"except  as  hereinbefore  provided"  certainly  contemplate  that 


230  Welch  v.  itifiON  Cent.  Lsfe  Ins.  Co.     flOS  Iowa 


the  policy  may  be  contested  for  some  other  cause  than  mis- 
statement of  age.  If  the  policy  may  never  be  contested  for 
fraud  in  its  procurement,  why  include  the  warranty  and 
agreement  in  it?  Surely,  we  should  hesitate  to  cancel  and 
ignore  these  important  features  of  the  contract.  If  we  may 
say  that  tlie  words  "except  as  hereinbefore  provided"  have 
reference  to  said  warranty  and  agreement,  the  policy,  by  its 
terms,  may  be  contested  for  the  breach  of  that  warranty ;  and, 
thus  viewed,  the  contract  does  not  admit  of  two  constructions 
and  effect  is  given  to  all  its  parts,  and  violence  done  to 
none.  We  are  influenced  somewhat  to  this  conclusion 
by  what  will  be  hereafter  said  as  to  the  right  to  contest  for 
fraud.  It  is  true,  as  contended,  that  specifying  a  cause  for 
which  contest  may  be  made  excludes  all  other  causes;  but,  as 
we  view  this  policy,  the  words  "except  as  hereinbefore  pro- 
vided" show  that  some  other  cause  than  misstatement  of  age 
was  contemplated. 

VII.  Another,  and  probably  more  conclusive,  reason 
why  this  defense  may  be  asserted,  is  that  fraud  vitiates  every 
contract  into  which  it  enters.  In  Bliss  Insurance,  section 
247,  it  is  said :  "An  agreement  that  an  insurer  will  not  raise 
any  objection,  even  in  case  of  direct  personal  fraud,  is  a  void 
condition.  It  has  even  been  questioned  whether  it  would  not 
be  sufficient  to  render  the  policy  itself  wholly  void  ab  initw, 

as  an  illegal  contract.  In  these  cases,  then,  fraud,  if 
5  not  mentioned,  must  be  assumed  to  be  excluded,  since 

that  construction  is  always  to  be  preferred  which  will 
support  a  contract,  and  it  is  never  to  be  supposed  that  the 
parties  to  it  intend  an  illegal  stipulation  where  a  lawful  mean- 
ing can  be  given  to  their  words.  Of  course,  this  construction 
cannot  make  the  policy  really  indisputable,  for  it  leaves  open 
the  question  whether  the  statement  or  omission  complained 
of  was  fraudulent  or  not,  and  also  what  is  the  true  meaning 
or  construction  of  the  policy  itself."  This  statement  of  the 
law  is  fully  supported  in  all  of  a  large  number  of  cases  which 
have  been  examined,  and  disputed  in  none.     There  are  cases 
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wherein  the  policy  provided  that  it  should  be  incontestable 
for  any  cause,  or  for  certain  causes,  after  a  specified  length 
of  time,  and  others  providing  that  the  policy  should  be  incon- 
testable after  the  death  of  the  assured.  Such  provisions  are 
held  to  be  in  the  nature  of  a  statute  of  limitation  or  repose, 
and  that,  as  the  parties  may  stipulate  as  to  the  time  when 
actioD  may  be  brought,  so  they  may  stipulate  as  to  the  time 
within  whidi  certain  defenses  may  be  asserted.  Such  stipu- 
lation did  not  condone  the  fraud,  but  limited  the  insurer  to  a 
time  within  which  it  might  assert  the  fraud  as  against  the 
contract.  In  these  cases  the  right  to  defend  on  the  ground 
of  fraud  withib  the  tiipe  agreed  upon  is  recognized.  Of  this 
class  of  cases  we  refer  to  Wright  v.  Association,  43  Hun.  61 ; 
Amtoriaiionv, Robinson,  104  Ga.  256  (30  S.  E.  Eep.  919).  An 
able  article  ui>on  this  subject,  in  which  the  leading  cases  are 
referred  to,  will  be  found  in  45  Central  Law  J.  425.  Chir 
concloflion  is  that  the  court  erred  in  sustaining  appellee's 
motion  for  a  verdict 

VIII.     On  the  trial,  appellant,  in  support  of  its  defense, 
offered  evidence  as  to  the  declarations  and  statements  of  the 
in«nred  touching  the  condition  of  his  health,  about  the  time 
'of  and  before  and  after  the  issuing  of  the  policy, 
6  which,  on  appellee's  objection,  was  excluded.    These 

rulings,  and  others  complained  of,  seem  to  have  been 
based  upon  the  conclusion  that  the  policy  was  incontestable 
for  fraud.  This  defense  being  well  pleaded,  we  think  the 
eridence  as  to  declarations  of  the  assured  touching  his  health 
w«re  competent,  and  should  have  been  admitted.  See  1 
Greenleaf  Evidence,  section  102;  Oray  v.  McLaughlin,  26 
Iowa,  279 ;  Blair  v.  Madison  County,  81  Iowa,  313.  For  the 
errors  pointed  out,  the  judgment  of  the  district  court  is 

BKVKXSED. 
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Hekby  Wobmlby  et  al.  v.  The  Boabd  of  Supervisors  of 
Wright  County,  Iowa,  et  al.,  Appellants* 

Drainage  Petttlon:  "adjacent  owner"  defined.  ''Adjacent  own- 
ers,*' within  Code  1878,  title  10,  chapter  2,  requiring  a  petition  for 
a  ditch  to  be  signed  by  "a  majority  of  persons  resident  in  the 
county,  owning  land  adjacent  to  such  improvement,  *  «  * 
setting  forth  the  necessity  of  the  same."  are  the  owners  of  land 
abutting  on  the  improvement,  and  not  the  owners  of  all  the  land 
within  the  congressional  subdivision  through  which  it  runs. 

Robinson,  C.  J.,  and  Waterman,  J.,  dissenting. 

'Appeal  from  Wright  District  Court, — Hon.  B.  P.  Birds  all, 

Judge. 

Saturday,  April  8, 1899. 

Oertiorari  to  the  defendant  board  to  review  its  pro- 
ceedings relative  to  the  assessment  and  levy  of  taxes  for  the 
construction  of  a  ditch  under  the  provisions  of  the  statute. 
The  ditch  in  this  case  is  the  same  as  that  in  question  in  the 
case  of  Aldrich  v.  Pome,  106  Iowa,  461,  and  the  facts  are  the 
same,  so  they  need  not  i)e  repeated.  Among  the  illegalities 
alleged  against  the  action  of  the  board  of  supervisors  is  that 
of  want  of  jurisdiction  to  order  the  construction  of  the  ditch. 
The  district  court  determined  that  the  board  was  without 
jurisdiction,  and  avoided  it  proceedings,  and  from  the  judg- 
ment the  defendants  appealed. — Reversed. 

Peterson,  &  Humphrey  and  J,  W.  McOrath  for  appel- 
lants. 

Nagle  &  Nagle  for  appellees. 

Granger,  J. — The  issues  present  two  jurisdictional 
questions  as  to  the  authority  of  the  board  of  supervisors  to 
(Hrder  the  construction  of  the  drain  or  ditch.    One  is  as  to  the 
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authority  of  the  board  t©  order  its  cdnatructiom  through  the 
incorporated  town  of  Clarion,  and  the  other  is  as  to  the  suflS- 
^ciency  of  the  petition  presented  to  the  board  invoking  its 
action  in  the  premises. 

The  first  question — that  of  the  authority  of  the  board 
to  order  its  construction,  in  part,  within  the  incorporated 
limits  of  the  town — was  settled  in  the  case  of  Aldrich  v. 
Paine,  in  favor  of  the  jurisdiction  of  the  board.  These  pro- 
ceedings were  had  under  the  law  as  it  was  before  the  present 
Code,  and  is  found  in  Code  1873,  title  10,  chapter  2;  the 
chapter  being,  "Of  Levees,  Drains,  Ditches  and  Water- 
courses," for  the  construction  and  changing  of  which  the 
board  of  supervisors  is  given  authority  under  prescribed  con- 
ditions. A  jurisdictional  requirement  is  that  there  shall  be 
first  filed  in  the  office  of  the  county  auditor  "a  petition  signed 
by  a  majority  of  persons  resident  in  the  county,  owning 
land  adjacent  to  such  improvement  *  *  *  setting  forth 
the  necessity  of  the  same,  the  starting  point,  route,  and 
terminus."  It  is  undoubted  that  such  petition  is  a  condition 
precedent  to  the  authority  of  the  board  to  act,  and  one  of  the 
grounds  upon  which  the  plaintiffs  seek  to  set  aside  the  order 
of  the  board  of  supervisors  in  ordering  the  ditch  in  question 
is  that  no  such  petition  was  presented.  A  petition  was  pre- 
sented. Its  sufficiency  is  what  is  questioned,  in  that  it  was 
not  signed  by  the  requisite  number  of  land  owners.  We 
understand  the  controversy  to  be  this:  If  the  law  simply 
requires  a  majority  of  the  owners  of  the  land  actually  adjoin- 
ing or  abutting  on  the  improvement,  then  the  petition  was 
properly  signed.  But  if,  in  case  of  a  congressional  subdi- 
vision of  land,  a  part  ha?  been  sold  that  abuts  on  the  improve- 
ment and  another  part  does  not,  the  owner  of  the  land  not 
abutting  must  be  included  in  the  number,  then  the  petition 
was  not  properly  signed.  The  situation  of  this  case  in  this 
respect  is  this :  The  petition,  as  the  law  required,  was  placed 
in  the  hand  of  an  engineer,  who  reported  that  the  proposed 
ditch  would  pass  through  certain  congressional  subdivisons 
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of  land,  which  were  actually  a  part  of  the  town  of  Clarion, 
and  subdivided  into  blocks  and  lots.  It  is  appellees'  thought 
that,  as  the  subdivisions  are  adjacent  to  the  improvement,  all 
parts  thereof,  by  whomsoever  owned,  are  adjacent,  within  the 
meaning  of  the  statute,  so  as  to  be  included  in  the  number  of 
tvhich  a  majority  must  sign  the  petition.  We  do  not  think 
that  is  the  law.  We  realize  that  the  word  "adjacent"  does 
not  at  all  times  mean  adjoining  or  abutting;  but  it  is  many 
times  so  used,  and  the  purpose  of  its  use  is  to  be  known  from 
the  context.  Synonyms  of  the  word  are  "abutting,'* 
"adjoining,"  "attached,"  "beside,"  'T>ordering,"  "close," 
"contiguous,"  "neighboring,"  "next,"  and  "nigh."  The  object 
of  the  petition  is  to  invoke  the  action  of  the  board ;  and,  as 
notices  are  required,  after  the  proceedings  are  commenced, 
to  all  owners  of  land  along  the  route  of  the  proposed  ditch, 
before  action  is  taken,  other  than  to  trace  out  the  line  of 
work,  and  get  information  as  to  what  lands  will  be  affected 
by  it,  and  how,  no  reason  appears  for  requiring  the  petition 
to  be  signed  by  more  than  a  majority  of  thosi^  presumably 
directly  interested,  because  their  land  must  be  affected  by 
the  improvement,  favorably  or  otherwise.  The  object  of  the 
petition  is  to  show  at  least  apparent  necessity  for  the  improve- 
ment, and  put  the  law  in  operation.  As  to  the  parties  not 
owning  abutting  lands,  but  owning  lands  in  the  abutting  sub- 
divisions, there  is  no  more  reason  for  r^arding  them  as 
adjacent  owners  than  of  so  regarding  other  owners  of  land, 
just  as  near  the  improvement,  who  may  be  as  much,  or  more 
directly,  affected  by  the  improvement. 

Again,  it  is  not  properly  to  be  said  that  the  report  of  the 
engineer  as  to  lands  through  which  the  improvement  will  be 
located  is  a  guide  as  to  who  are  adjacent  owners,  within  the 
tmeaning  of  the  law  as  to  who  shall  be  so  classed  for  the  pur- 
pose of  petitioning,  because  the  petition  must  be  signed 
before  he  acts,  and  the  copy  is  in  his  possession  when  he  acts. 
Any  other  rule  would  involve  great  imcertainty  in  such  pro- 
ceedings;  for  if  we  depart  from  a  rule  that  "adjacent  owners" 
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means  those  owning  land  abutting  on  the  improvemeot,  and 
take  any  of  the  other  definitions  of  the  word  "adjacent/'  as 
"near,"  "nigh,"  "neighboring,"  or  "close,"  what  reasonable 
rule  can  a  board  of  supervisors  have  to  determine  the  fact  of 
its  jurisdiction  ?  The  language  employed  in  Richman  v. 
Board,  70  Iowa,  627,  wherein  the  term  "interested  in  the 
work"  or  "improvement"  is  used,  must  not  be  understood  as 
including  "adjacent  owners,"  as  the  term  is  herein  defined. 
This  holding  settles  the  case  in  favor  of  the  jurisdiction  of  the 
board  of  supennsors,  and  the  judgment  of  the  district  court 
must  be  reversed. 

EoBiNsoN,  C.  J.,  dissents  from  so  much  of  the  foregoing 
opinion  as  approves  and  follows  the  case  of  Aldrich  v.  Paine, 
Waterman,  J.,  unites  in  the  dissent. 


Eari.  Wheeler^  by  his  next  friend,  J.  A.  Wheeler^  v.  City     io8  sasl 

OF  Boone,  Appellant.  ^  ^^, 

116    660 

Negligenee:    sidewalks:    Tricycles,    One  injured  while  ridins  a  tri- 'J^  ^, 

cycle  on  a  sidewalk  can  recover  only  if  the  city  was  negligent  in  ' ' 

8  failing^  to  keep  the  sidewalk  in  suitable  condition  for  people  to 
walk  over,  and  he,  while  riding  the  tricycle,  exercising  due  care, 
was  injured  because  of  such  neglect. 

Knowledge  of  Citt:  Jury  question.  Testimony  that  a  defect  in  a 
sidewalk  had  existed  for  about  two  months  and  strong  testimony 

1  on  part  of  persons  who  used  the  walk,  and  who  ought  to  have 
known  of  a  defect  if  it  existed,  that  they  did  not  know  of  it, 
leaves  the  knowledge  of  the  city  a  jury  question. 

Intlmellons  and  Evidence:    future  pain.    Submission  to  the  jury 

of  the  question  of  future  paiD,  in  action  for  personal  injuries,  is 

4    error;  there  being  no   evidence  that  there  would  be  any,  and 

plaintiff  seeming  at  the  time  of  the  trial  to  be  well  of  his  injuries, 

so  far  as  they  would  cause  him  pain. 

Ordinance:  construction:  Bicycle  and  tricycle.  An  ordinance  against 
the  use  of  sidewalks  by  "all  varieties  of  vehicles  known  by  the 
general  term  "bicycles/*  or  one  providing  that  no  one  shall  *'lead^ 

2  ride,  or  place  any  beast  of  burden  or  vehicle  on  any  sidewalk,*^ 
other  than  going  in  or  out  of  premises,  or  one  prohibiting  riding 


r 
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or  driving  other  than  between  the  curb  lines  of  a  street^  baa  no 
application  to  a  tricjcle  operated  by  hand  for  the  convenience  of 
one  unable  to  walk. 

Appeal  from  Boone  District  Court. — Hon.  D.  R.  Hindman, 

Judge. 

Satubday,  April  8, 1899. 

Action  for  personal  injuries.  Judgment  for  plaintiff, 
and  defendant  appealed. — Reversed. 

Whitaker  &  Dale  for  appellant. 
R.  J.  Jordan  for  appellee. 

Granger,  J. — I.  The  plaintiff,  Earl  Wheeler,  is  a  bov 
fourteen  years  of  age,  and  is  afflicted  by  a  stiffening  of  the 
muscles  and  joints,  through  what  is  called  "callositation." 
Because  of  this,  he  is  moved  about  on  a  tricycle.  About  April 
8,  1897,  he  was  going  to  school  with  his  brother,  a  boy  two 
years  his  junior,  to  draw  or  push  the  tricycle ;  and  on  one  of 
the  walks  of  defendant  city,  because  of  a  defect  in  the  walk, 
he  was  thrown  from  the  tricycle  and  injured ;  and  this  action 
is  for  the  damage  suffered.  The  walk  on  which  the  accident 
occurred  was  four  feet  in  width,  made  of  boards  placed  on 
three  stringers.  The  defect,  as  shown,  was  in  one  of  the 
boards,  about  eight  inches  wide,  being  broken,  so  that  on  one 
side  of  the  walk  it  was  from  one  and  a  half  to  two  inches 
below  the  surface ;  and,  when  stepped  upon,  it  would  go  down, 
and  then  spring  back,  so  as  to  be  as  we  have  described.  This 
was  at  a  place  where  the  walk,  descended  in  the  direction  the 
boys  were  going;  and  it  appears  from  their  testimony  that 
they  were  going  quite  fast  down  the  hill,  and  the  younger 
brother,  who  had  been  pulling  the  vehicle  with  a  rope,  because 
of  its  speed  left  the  front,  and  went  behind  it  to  hold  it  back ; 
and,  just  as  he  reached  there  the  front  wheel  went  into  the 
hole  in  the  walk  and  Earl  fell  out  and  was  inured.  It  is  urged 
to  us  that  the  evidence  does  not  justify  a  finding  of  negli- 
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genoe  on  the  part  of  the  city,  nor  that  the  boy  was  injured 
because  of  the  defect  in  the  walk.    We  cannot  agree 

1  with  appellant  as  to  either.    We  would  be  better  sat- 
isfied with  a  finding  for  the  city  on  both  questions,  but 

it  is  not  to  be  well  said  that  there  is  not  a  substantial  conflict, 
as  to  both  propositions,  in  the  evidence.  As  to  the  condition 
of  the  walk,  and  how  long  it  had  been  out  of  repair,  there  was 
affirmative  proof  that  the  walk  had  been  for  some  time — two 
months  or  less, — in  the  condition  we  have  described,  so  that 
the  city,  in  exercise  of  ordinary  care,  would  have  known  it. 
There  is  a  strong  showing  from  those  who  used  the  walk,  and 
ought  to  have  known  of  the  defect,  if  it  was  there,  that  they 
did  not  know  of  it;  but,  with  the  affirmative  proof  of  the 
fact,  this  want  of  knowledge  does  not  destroy  the  conflict.  As 
to  how  the  injury  occurred,  the  boys  both  say  the  wheel  of  the 
tricycle  went  into  the  hole,  and  Earl  was  thrown  out.  It  is 
true,  they  do  not  agree  as  to  some  particulars  that  might  be 
considered  in  weighing  the  evidence,  but  nothing  so  overcomes 
their  statements  as  to  nullify  the  finding  of  the  jury. 

H.     The  city  has  an  ordinance  prohibiting  the  use  of  its 
sidewalks  of  "all  varieties  of  vehicles  known  by  the  general 
term  T>icycles.^ "     Defendant  offered  the  ordinance  in  evi- 
dence, and  it  was  rejected,  and  rightly  so,  for  it  was 

2  immaterial ;  a  tricycle  not  being  a  bicycle.     ITor  are 
they  known  by  the  general  term  bicycle."     It  is 

probably  true  that  both  are  vehicles,  but  the  ordinance  is  not 
against  the  use  of  vehicles,  unless  they  come  under  the  gen- 
eral term  ^T)icycle.'^ 

m.  The  court  also  rejected,  as  evidence,  an  ordinance 
as  follows :  '^Whoever  shall  lead,  ride,  or  place  any  beast  of 
burden,  or  vehicle  on  any  sidewalk  or  footway,  otherwise  than 
going  in  or  out  of  premises  owned  or  occupied  by  himself  or 
his  employer,  or  shall  allow  the  same  to  stand  or  remain  upon 
any  street  crossing,  to  the  inconvenience  of  persons,  shall  be 
deemed  guilty  of  a  midemeanor."  The  ruling  was  right. 
There  is  no  more  reason  to  think  the  ordinance  was  intended 
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to  prohibit  the  use  of  a  tricycle,  as  this  was  made,  than  the 
-use  of  a  baby  cab,  or  invalid  chair  on  wheels.  It  is  very  dear 
that  it  has  no  reference  to  vehicles  used  and  propelled  by  indi- 
viduals, like  bicvcles  or  tricycles.  The  court  also  excluded 
an  ordinance  prohibiting  riding  or  driving  other  than  between 
the  curb  lines  of  the  street,  but  the  ordinance  was  manifestly 
intended  to  prohibit  riding  or  driving  beasts  other  than 
T>etween  the  curb  lines.  This  conclusion  arises  from  constru- 
ing the  several  provisions  together.  The  ordinance  as  to 
bicycles  was  evidently  intended  to  cover  the  subject  of 
vehicles  of  the  general  nature.  Whatever  may  be  said  as  to 
general  rules  of  law  prohibiting  vehicles,  including  bicycles, 
on  sidewalks,  we  have  yet  to  learn  of  any  general  or  local  law 
prohibiting  the  use  of  carriages  operated  by  hand  on  side- 
walks for  the  convenience  of  those  unable  to  walk ;  and  no  law 
should  be  given  such  eflfect  by  construction. 

IV.  The  court  instructed  that  while  the  city  waf? 
required  to  keep  its  walks  in  reasonably  safe  condition  for 
pedestrians  exercising  reasonable  care,  it  was  not  required  to 
keep  them  in  safe  condition  for  people  riding  thereon  in  tri- 
cycles, and,  as  the  accident  in  this  case  occurred  while  the 
plaintiff  was  on  a  tricycle,  the  liability  of  the  city  must  be 

tested  by  the  same  rule  that  would  obtain  had  plaintiff 
3  been  walking,  and  then  been  injured ;  that  is,  if  the 

city  was  negligent  in  failing  to  keep  the  walk  in  suit- 
able condition  for  people  to  walk  over,  and  plaintiff,  while 
riding  on  the  tricycle,  in  the  exercise  of  due  care,  was  injured 
because  of  such  neglect^  he  could  recover.  We  think  the  rule 
a  correct  one.  It  differs  from  the  oft-expressed  rule  only  in 
this :  that  persons  who  have  a  right  to  ride  on  the  sidewalks 
in  such  vehicles  may  rely,  the  same  as  footmen  may,  on  the 
walks  being  in  a  suitable  condition  for  people  to  walk  over, 
and  have  the  same  rights  in  case  of  injuries  resulting  from 
neglect.  Such  a  rule  places  no  additional  burden  on  the 
puljlic,  and  seems  to  be  just  as  to  the  individual. 
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V.  A  complaint  as  to  the  fourteenth  instruction  given 
by  the  court  is  without  merit.  There  is  also  a  complaint  as  to 
the  fifteenth  instruction  given.  After  verdict,  the  court  per- 
mitted plaintiff  to  so  amend  the  petition  as  to  claim  damages 
for  future  pain  and  suffering.  The  court  had,  by  its  instruc- 
tions, already  permitted  such  recovery,  if  the  jury  found  for 
plaintiff,  and  error  is  now  assigned  on  the  giving  of  the 
instruction;  and  it  is  said  the  evidence  was  not  such  as  to 
warrant  the  amendment,  or  a  recovery  for  mental  and  physi- 
cal pain  in  the  future,  unless  the  allegation  of  permanent 
injury  would,  by  implication,  include  that  of  future  pain. 
The  petition  contains  no  such  averment,  and,  in  ailment, 
appellee  attempts  to  sustain  the  instruction  as  given  on  that 
theory.  The  petition  contains  an  express  allegation  of  phsyi- 
cal  and  mental  pain  which  plaintiff  has  suffered,  but  no  aver- 
ment that  he  will  so  suffer  in  the  future.  The  case  seems  to 
have  been  tried  on  that  theory,  except  as  to  the  Instruction 
given  by  the  court;  and  it  does  not  appear  that  the  parties 
had  in  view  such  an  issue  until  the  question  arose  after 
verdict,  when,  to  meet  the  conditions,  the  amendment  was 
filed.  The  case  is  to  be  reversed,  and  what  we  have  said  will 
be  sufficient  to  avoid  any  difficulty  on  another  trial  on  this 
branch  of  the  case.  It  is  explicitly  charged  in  argument  that 
there  is  no  evidence  as  a  basis  for  a  recovery  for  future  pain, 
and  appellant  sets  out  the  evidence  to  show  that  there  could 
be  no  such  recovery.  Appellee  in  no  way  attempts  to  meet 
this,  and  we  find  no  evidence  on  which  damages  of  this  char- 
acter could  rest    So  far  as  we  find  evidence  bearing  on  that 

question,  it  is  against  even  a  probability  of  such  suffer- 
4  ing.    It  is  true  that  he  will  suffer  pain  because  of  his 

former  ailment,  and  would  without  his  injuries  com- 
plained of.  If  there  is  any  evidence  from  which  it  could  \^ 
foimd  that  the  injuries  would  increase  his  suffering  after  the 
trial,  we  do  not  discover  it;  and  we  think,  if  there  was  such  it 
would  have  been,  in  view  of  appellant's  claim,  pointed  out. 
Tb©  injury  was  early  in  April^  and  the  trial  was  tl^e  first 
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days  of  October  following,  when  he  seemed  to  be  well  of  his 
injuries,  in  so  far  as  they  would  cause  him  pain.  It  is  true 
that  there  remained  a  permanent  enlargement  of  the  bone  of 
the  leg,  but  it  does  not  appear  that  it  would  be  painful.  For 
the  error  in  submitting  the  question  of  future  pain  and  suffer- 
ing, the  judgment  must  stand  bevebsed. 
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T.  Lane  and  George  Consigney,  Jr.,  v.  John  Parsons  and 

Ann  E.  Parsons,  Appellants. 

Laiid  Sale:  dsfioibncy  in  tract:  fraud.  An  owner  of  a  tract  of 
land,  which,  aocordinf^  to  the  government  plat,  contained  a  cer- 
tain nnmber  of  acres,  but,  according  to  fixed  boundaries,  con- 
tained much  less,  conveyed  it  in  gross,  describing  it  as  certain 
fractional  quarters  of  the  government  survey,  the  grantee  know- 

d  ing  it  had  been  so  originally  surveyed.  The  grantor  made  no 
covenant  or  representation  as  to  the  number  of  acres  in  the  tract, 

3  except  that  he  merely  stated  bis  l>elief  that,  if  resurveyed  accord- 
ing to  the  original  field  notes,  it  would  contain  the  number  of 
acres  as  therein  shown.  Held,  that  the  grantee  was  not  entitled 
to  recover  for  a  deficiency. 

Afipeal:  parties  relieved.    Where  plaintiff's  petition  and  defend- 
1    ant's  counterclaim  are  dismissed,  and  the  latter  only  appeals,  the 
former  cannot  be  given  any  relief. 

Vol.  108  la— 16  (241) 
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Appeal  from  Webster  District  Court. — Hon.  B.  P.  Bibd»all, 

Judge. 

Tuesday,  May  9,  1899. 

Plaintiffs  commenced  a  suit  in  equity  to  reform  a  deed 
made  to  them  by  defendants  of  an  hotel  property  in  the  city 
of  Fort  Dodge,  and  to  recover  the  amount  of  a  special  assess- 
ment for  curbing  and  guttering,  levied  against  the  property 
conveyed.  Defendants  filed  a  counterclaim  for  the  amount 
of  an  unearned  premium  for  insurance  upon  the  property, 
which,  it  is  claimed,  plaintiffs  agreed  to  pay;  and  also  for 
damages  for  deficiency  in  the  number  of  acres  in  a  tract  of 
land  they  received  from  plaintiffs  in  exchange  for  the  hotel 
property.  They  pleaded  that  they  exchanged  properties  on 
the  basis  that  plaintiflf^s  land  contained  seven  hundred  and 
seventy-eight  acres,  whereas  in  truth  it  contained  but  six 
hundred  and  thirteen,  and  that  plaintiffs  falsely  and 
fraudulently  represented  there  were  seven  hundred  and 
seventy-eight  acres  in  the  tract,  to  their  damage.  Each  party 
denies  the  claims  of  the  other,  and  on  these  issues  the  cause 
was  tried  to  the  court,  resulting  in  a  decree  dismissing  plain- 
tiffs' petition  and  defendants'  counterclaim,  and  defendants 
appeal. — Modified  and  affirmed, 

Wright  &  Wright  for  appellants. 

Soper,  Allen  &  Morli/ng  and  Botsford,  Healy  &  Healy 
for  appellees. 

Deemeb,  J. — ^Defendants,  who  were  the  owners  of  an 
hotel  property,  situated  in  the  city  of  Fort  Dodge,  which 
was  incumbered  by  mortgage  in  the  sum  of  three  thousand 
dollars,  and  against  which  a  special  assessment  had 
-1  been  levied  for  the  sum  of  four  hundred  and  seventy- 

eight  dollars,  exchanged  their  property,  including  the 
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furniture  and  fixtures,  with  plaintiffs,  for  certain  farm  lands 
situated  in  Clay  county,  Iowa,  which  were  also  incumbered  by 
mortgage  for  the  sum  of  eight  thousand  dollars.  Each  of  thr 
parties  assumed  the  payment  of  the  mortgage  upon  the  other's 
property,  and  defendants  paid  plaintiffs  the  sum  of  five 
hundred  dollars  in  addition  to  the  hotel  property  for  the 
lands.  Plaintiffs  also  assumed  and  agreed  to  pay  all  taxes 
levied  and  assessed  against  the  hotel  property  for  the  year 
1893,  and  defendants  agreed  to  pay  the  taxes  assessed  against 
the  farm  property  for  that  year.  Defendants  estimated  their 
property  to  be  worth  fifteen  thousand  five  hundred  dollars, 
if  clear  of  all  incumbianoes,  and  plaintiffs  put  in  their  lands 
at  the  estimated  value  of  twenty-one  thousand  dollars.  Plain- 
tiffs claim  that  defendants  falsely  and  fraudulently 
represented  that  there  were  no  taxes  levied  or  assessed 
against  the  hotel  property  other  than  those  due  the 
county  and  state,  and  withheld  all  knowledge  of  the 
special  assessment,  with  intent  to  defraud  them.  Defend- 
ants deny  fraud  on  their  part  in  making  the  exchange, 
say  plaintiffs  assumed  to  pay  all  taxes  and  assessments, 
and  that  the  assessment  levied  against  the  hotel  prop- 
erty was  invalid  and  unenforceable,  and  further  pleaded 

the  counterclaims  hitherto  mentioned.  As  we  have 
2  already  stated,  the  trial  court  denied  the  claims  of 

each  of  the  parties,  and,  as  plaintiffs  do  not  appeal,  we 
cannot  give  them  any  relief.  The  sole  question  in  the 
case  relates  to  defendants'  right  to  recover  on  their  counter- 
claim. The  evidence  shows  without  conflict  that  plaintiffs 
agreed  to  pay  the  unearned  insurance  premium,  amounting  to 
forty-six  dollars  and  seventy-five  cents,  that  but  twenty  dol- 
lar has  been  paid,  and  that  defendants  are  entitled  to  judg- 
ment for  the  difference,  to-wit,  twenty-six  dollars  and  seventy- 
five  cents,  with  six  per  cent,  interest  from  April  28,  1896. 
In  the  deed  from  plaintiffs  to  defendants  the  lands  were 
described  as  certain  fractional  quarters  of  land  in  seotions 
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7  and  18,  in  township  97  north,  of  range  35  west,  and  there 
is  no  other  statement  or  covenant  in  the  deed  as  to 
3  the  number  of  acres  conveyed.     In  order  to  recover, 

then,  defendants  must  show  that  plaintiffs  falsely 
and  fraudulently  represented  the  number  of  acres  in  the 
tracts  described,  or  that  they  purchased  the  land  by  the  acre, 
and  that  the  amount  paid  by  them  was  in  excess  of  the  sum 
they  agreed  to  pay.  Hosleton  v.  Dichituori,  51  Iowa,  244; 
Belknap  i\  Sealey,  14  X.  Y.  151 ;  Ward  v.  Dean,  69  Minn. 
466  (72  K  W.  Rep.  710) ;  Carud  Co.  v.  Emniett,  9  Paige, 
168;  Powell  v.  Clark,  5  Mass.  355;  Aliens  Ex\v  i\  Shrivers 
Adm'r,  81  Va.  174;  Pickman  v.  Trinity  Church,  123  Mass. 
1;  Noble  v.  Googvns^  99  Mass.  235;  Stebbins  v.  Eddy,  4 
Mason,  414  Fed.  Cas.  !N'o.  13,342.  Defendants  do  not  claim 
there  was  any  mistake,  and  they  do  not  ask  an  abatement  of 
the  price  on  account  of  mutual  error  as  to  the  subject-matter 
of  the  contract ;  hence  we  have  no  occasion  to  consider  what 
their  rights  might  have  been  had  such  an  issue  been  tendered. 
We  may  remark,  however,  that  there  is  no  evidence  of  mutual 
mistake.  The  evidence  shows  that  for  many  years  there  had 
been  a  dispute  as  to  the  actual  number  of  acres  in  these  vari- 
ous congressional  subdivisions  of  land.  If  we  take  the 
boundaries  as  fixed  by  the  highways  passing  through  the 
lands,  then  there  are  but  six  hundred  and  twelve  acres  of 
land  conveyed  by  the  deed.  But,  if  we  look  to  the  government 
plat  and  field  notes,  then  there  are  approximately  seven  hun- 
dred and  seventy-eight  acres  of  land  in  the  tract  conveyed. 
Just  where  the  original  monuments  w^ere  placed  is  a  matter  of 
dispute,  and  we  do  not  regard  a  determination  of  this  ques* 
tion  essential  to  a  proper  solution  of  the  issues  presented  by 
this  appeal.  It  is  suflScient  to  say  that  we  find  no  actual 
fraud  was  committed  by  plaintiffs  in  the  negotiations  leading 
to  the  exchange  of  properties.  Both  pieces  of  property  were 
put  in  at  fictitious  values,  and  each  party  assumed  the  hazard 
incident  to  the  exchange,  not  covered  by  the  covenants  of  war- 
ranty contained  in  the  deeds.     Plaintiffs  believed  that  the 
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lands  conveyed  by  them,  if  resurveyed  according  to  the  origi- 
nal field  notes,  contained,  approximately,  seven  hundred  and 
seventy-eight  acres,  and  they  made  no  representations  as  to 
the  number  of  acres  contained  in  the  tracts  as  boimded  by  the 
highways,  or  as  defined  by  the  other  improvements.  Defend- 
ants were  content  to  receive  whatever  the  descriptions  in  their 
deeds  entitled  them  to,  and  knew  the  lands  were  originally 
surveyed  as  fractional  quarters.  While  they  estimated  the 
total  value  of  the  land  by  multiplying  the  number  of  acre« 
by  twenty-seven  dollars,  plaintiffs  sold  the  land  in  gross, 
received  a  gross  consideration  in  exchange,  and  refused  to 
covenant  as  to  the  number  of  acres, — as  they  struck  that  part 
out  of  the  deed.  No  such  false  and  fraudulent  representa- 
tions were  made  by  plaintiffs  as  entitles  the  defendants  to 
recover,  and,  as  the  sale  was  in  gross,  and  not  by  the  acre, 
there  can  be  no  recovery  for  any  deficiency  in  the  quantity 
of  land  conveyed.  Winston  v.  Browning,  61  Ala.  80.  The 
trial  court  should  have  allowed  defendants  the  amount  of  the 
unpaid  premium  for  unearned  insurance,  and  the  cause  will 
be  remanded  for  a  decree  in  harmony  with  this  opinion.  As 
practically  all  the  costs  of  the  appeal  were  made  on  tiiQ  issue 
on  which  the  appellants  are  unsuccessful,  they  will  pay  all 
the  costs  in  this  court,  except  the  sum  of  five  dollars,  which 
last-named  sum  will  be  paid  by  appellee. — Modified  and 

AFFIRMED. 


State  of  Iowa,  Appellant,  v.  Chris  Johnson  and  Jens 

Hansen. 

Criminal  Law:  minors:  Billiard  hall.  One  permittiDg  minors  to  be 
in  a  room  where  be  sells  cigars,  candy,  and  peanuts,  and  keeps 
two  billiard  tables,  on  which  people  generally  are  permitted  to 
play  pool  at  a  fixed  fee  per  game,  violates  Code,  section  0008, 
prohibiting  the  keeper  of  a  billiard  ball  from  permitting  minors 
to  remain  therein. 
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Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B.  Quae- 

TON,  Judge. 

Tuesday,  May  9,  1899. 

The  defendants  are  accused  of  maintaining  a  public 
billiard  hall,  in  which  minors  were  permitted  to  remain  and 
take  part  in  playing  billiards.  The  court  directed  a  verdict 
of  acquittal  on  which  judgment  was  entered.  The  state 
appeals. — Reversed. 

Milton  Remley,  Attorney  General,  and  John  Menzies, 
County  Attorney,  for  the  State. 

Thomas  O'Connor  for  appellees. 

Ladd,  J. — It  may  be  conceded  that  the  game  of  billiards 
is  essentially  different  from  that  of  pool,  and  that,  in  allowing 
minors  to  engage  in  the  latter  game,  the  law  was  not  violated. 
See  Squire  v.  State,  66  Ind.  317;  Sikes  v.  State,  67  Ala.  77. 
But,  when  engaged  in  the  game  they  remained  in  the  defend- 
aiits'  room,  containing  two  tables  on  which  either  game  might 
be  played.  It  is  quite  immaterial  whether  the  minor  indulges 
in  anj-  game  whatever.  If  he  is  permitted  to  enter  the  room 
and  remain  therein  for  any  purpose,  and  that  room  is  a  bil- 
liard hall,  the  keeper  is  amenable  to  the  penalties  of  the  law. 
This  is  evident  from  the  reading  of  the  statute:  "No  person 
who  keeps  a  billiard  hall,  beer  saloon,,  or  nine  or  ten  pin  alley, 
nor  the  agent,  clerk,  or  servant  of  any  such  person,  nor  any 
person  having  charge  or  control  of  any  such  hall,  saloon  or 
alley,  shall  permit  any  minor  to  remain  in  such  hall,  saloon  or 
alley,  or  take  part  in  any  of  the  games  known  as  billiards, 
nine  or  ten  pins."  Code,  section  5002.  If  the  games  be 
different,  both  are  played  on  tables  which  are  invariably 
described  by  the  lexicographers  as  billiard  tables  of  four  or 
six  pockets  or  without  pockets,  and  these  fix  the  character  of 
the  room  in  which  they  are  kept.     Thus  the  Century  Die- 
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tionary  defines  "pool"  as  "a  game  played  on  a  billiard  table 
with  six  pockets."  The  Standard  Dictionary,  "One  of  the 
various  games  played  on  a  six  pocket  billiard  table."  It  is 
treated  in  Webster's  International  Dictionary  and  the  Ency- 
clopedia Britannica  as  a  kind  of  billiards.  We  readily  defer 
to  the  supreme  court  of  Indiana  in  distinguishing  between  tho 
games  to  be  played  on  the  table ;  but  the  definition  of  the  lexi- 
cographers and  encylopedias,  to  the  effect  that,  whatever  the 
game,  the  pocketed  and  pocketless  are  alike  billiard  tables, 
cannot  be  ignored.  The  term  "pool  room"  also  has  a  well- 
imderstood  meaning  as  a  gambling  resort.  If  properly 
applied  to  such  a  place  as  defendants',  this  will  not 
defeat  the  purpose  of  the  statute.  It  is  not  so  important  what 
the  place  was  called  as  what  it  really  was.  Two  billiard  tables 
on  which  people  generally  were  permitted  to  play  pool  at  a 
fixed  fee  per  game  were  kept  in  a  room  by  defendants,  and, 
notwithstanding  the  incidental  sale  of  cigars,  candy  and  pea- 
nuts, they  constituted  it  a  billiard  hall  within  the  meaning  of 
the  law.  We  are  more  inclined  to  this  view  because  of  the 
enactment  of  the -statute,  of  which  that  in  the  Code  is  a  copy, 
in  1874,  when  all  tables  in  common  use  had  pockets.  All 
such  resorts  were  then  known  as  billiard  halls,  regardless  of 
the  games  played,  and  we  think  that  is  still  the  ordinary 
designation,  notwithstanding  subsequent  improvement  in  the 
construction  of  tables. — ^Revebsed. 


Mabgabet  Aokebman,  in  her  own  right  and  as  next  friend 
of  Geobgb  S.  Ackebman,  minor.  Appellant,  v.  Feed 

HiLPEBT  et  clL 

LimltatioB  of  AcUobs:  guabdian's  bond:  Tolling  stcUute.  Code.  1878, 
section  2251.  provides  that  "a  failure  to  comply  witli  an  order  of 
the  court  *  *  *  shall  be  deemed  a  breach  of  the  conditions  of  the 
fCaardian^s  bond."  Section  2271  provides  that,  before  any  sale  of 
land  of  a  ward  can  be  made,  "the  gnardian  must  give  security  to 
the  satisfaction  of  the  court,  »  *  *  conditioned  that  he  will  faith- 
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fally  perform  bis  4luty  io  that  respect  and  acooant  for  and  apply 
all  moneys  received  by  him  under  the  direction  of  the  court.** 
Held^  that  when  the  ward  becomes  of  age,  the  statute  of  limitations 
commences  to  run  against  a  cause  of  action  on  the  bond  for  failure 
to  account,  whether  or  not  demi^nd  for  an  accounting  be  made, 
and  whether  or  not  the  guardian  be  ordered  to  account  by  the 
court;  and  that  the  statute  of  limitations  is  n  ot  tolled  by  the  death 
of  a  person  after  the  statute  has  commenced  to  run  against  m 
cause  of  action  in  his  favor. 

Appeal  from  Lee  District  Court, — Hon.  Henry  Bank,  Jr., 

Judge. 

Tuesday,  May  9,  1899. 

Action  to  recover  upon  a  guardian  bond.  A  demurrer 
to  the  petition  was  sustained.  Plaintiff  electing  to  stand 
upon  the  petition,  judgment  was  rendered  in  defendants' 
favor  for  costs.     Plaintiff  appeals. — Affirmed, 

A.  J.  McCreary  for  appellant. 

W,  B,  Collins  and  J,  C,  Davis  for  appellees. 

• 

Waterman,  J. — The  record  presents  but  a  single 
question, — ^was  the  cause  of  action  set  out  by  plaintiff  barred 
by  the  statute  of  limitations  ?  The  facts  stated  in  the  petition 
are  as  follows:  Jacob  Ackerman  died  in  the  year  1860,  leav- 
ing surviving  a  son,  George  Ackerman,  then  some  six  years 
of  age,  and  a  widow,  Margaret  Ackerman.  The  widow  was 
duly  appointed  guardian  of  the  child.  Subsequently  she 
married  the  defendant,  Fred  Hilpert.  On  August  15,  1870, 
said  guardian  procured  an  order  of  the  proper  court,  authoriz- 
ing her  to  sell  certain  real  estate  of  her  ward.  As  inquired  by 
law,  she  executed  an  additional  bond,  and  the  defendants 
herein  were  surety  thereon.  The  real  estate  was  duly  sold. 
In  1875  the  ward  attained  his  majority,  and  in  1883  he  died. 
The  plaintiff,  Margaret  Ackerman,  is  his  widow,  and  George 
L.  Ackerman  his  son.  It  is  claimed  that  Margaret  Hilpert 
never  accounted  to  her  ward  for  the  proceeds  of  the  sale  of 
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real  estate  mentioned.  The  present  action  was  b^un  Novem- 
ber 3, 1897.  TTpon  attaining  his  majority,  in  1875,  the  ward 
was  entitled  to  demand  an  accounting  and  settlement  by  his 
guardian.  The  relation  of  debtor  and  creditor  existed 
between  them,  and  then  the  statute  began  to  run.  Wycoff  v. 
Michael,  95  Iowa,  559;  Humphreys  v,  Mattoon,  43  Iowa, 
556 ;  StaJte  v.  WUli,  46  Mo.  236 ;  Paine  v.  Jones,  93  Wis.  70 
(67  N.  W.  Rep.  31).  The  ward,  having  a  right  to  an  account- 
ing upon  reaching  his  majority,  could  not,  by  postponing  a 
demand  therefor,  extend  the  period  of  limitation.  Lower  v. 
Miller,  66  Iowa,  408 ;  Baaik  v.  Qreene,  64  Iowa,  445 ;  Michel 
V.  Wdlraven,  92  Iowa,  423.  An  action  upon  the  bond  would 
be  barred  in  ten  years  from  the  time  the  right  accrued.  Code, 
section  3447,  subdivision  7.  The  cause  of  action  was  there- 
fore barred  in  1885.  The  death  of  George  Ackerman,  before 
the  period  of  limitation  had  fully  expired,  could  not  have  the 
effect  to  toll  the  statute.  Bishop  r.  Knowles,  53  Iowa,  271 ; 
Grether  v.  Clark,  75  Iowa,  385.  Appellant's  theory  is  that 
the  statute  does  not  b^n  to  run  until  the  guardian  is  ordered 
to  account  by  the  probate  court,  and,  as  this  has  not  been  done, 
the  cause  of  action  is  not  barred.  The  case  of  O'Brien  v. 
Strang,  42  Iowa,  643,  is  cited  as  so  holding.  We  may  first 
observe  that  the  statute  of  limitation  was  not  in  issue  in  that 
case.  The  only  question  there  decided  was  that  a  guardian 
could  not  be  sued  on  his  bond  until  his  accounts  had  been 
settled  in  the  probate  court  and  the  amount  of  his  liability 
fixed.  But  we  do  not  think  the  ward,  by  delaying  action  to 
secure  this  accounting,  can  postpone  the  running  of  the  stat- 
ute. No  settlement  of  the  guardian's  accounts  has  ever  been 
had  in  the  probate  court  in  this  case,  but  the  point  is  not 
raised  that  plaintiff  on  this  account  has  no  right  to  maintain 
this  action. 

Some  language  is  used  in  O'Brien  v.  Strang  which  lends 
an  apparent  support  to  appellant's  contention.  It  was  not, 
however,  nebeesary  to  a  decision  of  the  issues  before  the  court. 
But  it  may  be  well  for  us  to  say  something  as  to  the  meaning 


250 


Clark  v.  VanLooii. 


[108  towft 


of  the  statutory  provisions  involved,  in  view  of  the  claims 
made  for  that  case.  Guardians  must  give  bonds  conditioned 
"for  the  faithful  discharge  of  their  duties  as  such  guardians 
aoording  to  law."  Code  1873,  section  2246.  Section  2251 
provides  that  "a  failure  to  comply  with  any  order  of  court 
*  *  *  shall  be  deemed  a  breach  of  the  conditions  of  the 
guardian's  bond.''  Now,  it  is  a  guardian's  duty  to  settle  with 
his  ward  on  the  latter^s  coming  of  age,  and  we  understand 
section  2251  to  add  something  to  this  duty ;  that  is,  to  require 
obedience  to  all  orders  of  court.  It  is  not  intended  by  this 
section  to  say  that  a  guardian  is  not  guilty  of  a  breach  of  duty 
unless  he  violates  an  order  of  court.  While  section  2261, 
which  requires  an  additional  bond  on  sale  of  real  estate,  pro 
vides  for  conditions  of  the  bond  different  in  terms  from  those 
of  the  original  bond,  as  the  provisions  of  the  latter  are  set 
forth  in  section  2246,  we  do  not  think  these  instruments  can 
be  held  to  differ  in  legal  effect.  They  are  both  intended  to 
insure  the  discharge  of  duty  by  the  guardian.  A  failure  to 
account  to  the  ward  when  he  reaches  majority  is  a  breach  of 
duty  under  both  obligations,  and,  upon  this  breach,  a  right  of 
action  accrues  to  the  ward,  and  the  statute  of  limitation  begins 
to  run  against  it.  Humphreys  v  Mattoon,  supra,  cannot  be 
reconciled  with  the  construction  given  by  plaintiff  to  O^Brien 
V.  Strang,  unless  we  are  prepared  to  say  that  an  action  may  be 
maintained  as  against  the  sureties,  though  barred  as  against 
the  guardian.  We  do  not  care  to  indorse  such  a  proposition. 
The  action  is  clearly  barred,  and  the  judgment  of  the  district 
court  must  be  afpibmed. 
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R.  B.  Ci^RK,  Appellant,  v.  James  C.  Van  Loon. 

LimiUtion  of  Actions:  fraudulent  convbyanob:  Recording  deed. 
An  action  to  recover  the  value  of  land  held  by  a  defendant  as 
security  and  fraudulently  conveyed  by  him  by  a  deed  which  appears 
of  record  is  barred  by  the  lapse  of  five  years  from  the  date  of 
record  although  plaintiff  is  a  nonresident  of  the  state  and  bad  no 
actual  notice  of  the  fraud,  Code  1878,  section  2529,  subdivision  4, 
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declaring  that  an  action  for  relief  on  the  ground  of  fraud  must  be 
brought  within  five  years  after  the  cause  of  action  accrues. 

Appeal:  appkalable  orders:  Verdict.    An  appeal  does  not  lie  from 

1  the  verdict  of  the  jury. 

Directed  yerdict.    Where  a  notice  states  that  an  appeal  was  taken 
from  the  finding  and  judgment  of  the  trial  court,  but  the  record 

2  fails  to  show  that  any  judgment  was  rendered,  the  appeal  will  be 
considered  as  taken  from  an  order  directing  a  verdict. 

Same.    Under  a  statute  allowing  an  appeal  from  an  intermediate 
2    order    involving    the  merits  or  materially  affecting   the  final 
decision,  an  order  directing  a  verdict  is  appealable. 

'Appeal  from  Louisa  District  Court. — ^Hon.  A.  R.  Dbwbt, 

Judge. 

Tuesday,  May  9,  1899. 

Action  at  law  to  recover  the  value  of  an  interest  alleged 
to  have  been  owned  by  the  plaintiff  in  land  conveyed  by  the 
defendant  to  a  third  person.  When  the  evidence  had  been 
submitted,  a  motion  for  a  verdict  for  the  defendant  was  sus- 
tained, and  a  verdict  for  her  was  returned  by  direction  of  the 
court.    The  plaintiff  appeals. — Affirmed, 

J.  M,  Chreenman  and  L.  A.  RUey  for  appellant 

4 

D.  N.  Sprague  and  Hale  &Hale  for  appellee. 

Robinson,  CL  J. — The  petition  alleges  that  on  the 
twentieth  day  of  August,  1880,  the  plaintiff  was  the  owner  of 
a  tract  of  eighty  acres  of  land,  which  is  described,  but  that  the 
record  title  thereto  was  held  by  his  brother,  J.  B.  Clark ;  that 
on  the  date  specified,  the  defendant  held  two  notes  which  the 
plaintiff  had  indorsed,  and  the  payment  of  which  he  had 
guarantied;  that,  for  the  purpose  of  securing  the  payment 
of  the  note,  the  plaintiff  and  the  defendant  agreed  with  each 
other  that  the  plaintiff  should  cause  J.  B.  Clark  and  his  wife 
to  convey  the  land  to  the  defendant,  to  be  held  by  her  as 
security  for  the  payment  of  the  notes  and  taxes  on  the  land, 
which  it  was  agreed  she  should  pay,  and  that  the  defendant 
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should  convey  the  land  to  the  plaintiff,  whenever  he  should 
desire  to  sell  it,  upon  payment  by  him  of  the  amount  for 
which  it  should  be  held  as  security,  and  that  she  would  not 
convey  it  to  anyone  else;  that  the  land  was  conveyed  to  the 
defendant  pursuant  to  that  agreement ;  that  on  the  thirtieth 
day  of  June,  1887,  she  fraudulently,  and  Avith  intent  to  cheat 
and  defraud  the  plaintiff,  conveyed  the  land  for  the  considera- 
tion of  one  thousand  dollars  to  one  A.  W.  Van  Loon,  and 
fraudulently  concealed  from  the  plaintiff  her  conduct  and 
actions  in  the  matter ;  that  afterwards,  and  before  the  thirty- 
first  day  of  March,  1892,  her  grantee  conveyed  the  land  to 
other  parties;  that,  on  the  date  last  specified,  the  plaintiff 
notified  the  defendant  that  he  desired  to  sell  the  land,  and 
requested  her  to  send  him  a  deed  therefor,  with  a  statement  of 
the  amount  due  her  on  account  of  notes  and  taxes;  that 
she  thereupon  executed  a  quitclaim  deed  for  the  land  to  the 
plaintiff,  and  forwarded  it,  with  the  notes  and  tax  receipts  to 
a  bank  in  Austin,  Minn.,  for  the  delivery  of  the  deed  on  the 
payment  of  the  amount  due  on  the  notes  and  for  taxes  paid ; 
that  at  that  time  the  plaintiff  first  ascertained  that  the  taxes 
for  the  years  1888  to  1891,  inclusive,  had  not  been  paid,  and 
upon  investigation,  learned  that  the  land  had  been  conveyed 
as  stated.  He  asks  judgment  for  one  thousand  two  hundred 
and  ninety  dollars,  with  interest  and  costs.  The  answer 
admits  the  conveyances,  alleges  that  the  defendant  paid  ful) 
consideration  for  the  one  to  her,  denies  the  alleged  fraud, 
denies  that  she  ever  knowingly  sent  any  deed  to  the  plaintiff, 
and  avers  that  she  acted  in  good  faith  in  all  that  she  did.  The 
answer  also  avers  that  the  plaintiff's  alleged  cause  of  action 
is  barred  by  the  statute  of  limitations. 

I.     The  notice  of  appeal  is  set  out  in  the  record,  and 

states  that  the  appeal  is  taken  from  "the  findings  and  judg^ 

ment''  of  the  trial  court,  but  the  record  fails  to  show  that  a 

judgment  was  rendered  on  the  verdict.     An  appeal 

1  from  the  verdict  of  a  jury  is  not  allowed.    Jones  v. 

Givens,  77  Iowa,  173.     See,  also,  Boyce  v.  Railway 
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Co.y  63  Iowa,  70.    But  the  statute  provides  that  an  appeal 

may  be  taken  from  an   intermediate  order  involving  the 

merits  or  materially  affecting  the  final  decision.    The 

2  action  of  the  trial  court  in  sustaining  the  motion  to 
direct  a  verdict  and  in  directing  a  verdict  constituted 

such  orders ;  and,  treating  the  appeal  as  from  them,  we  pro- 
ceed to  consider  the  only  questions  presented  which  we  find  it 
necessary  to  determine. 

II.  The  evidence  tends  strongly  to  sustain  the  aver- 
ments of  the  petition.  It  is  shown,  however,  that  the  deed 
of  the  defendant  to  Van  Loon  purported  to  be  an  absolute 
conveyance  of  the  land,  and  that  it  was  recorded  on  the  second 
day  of  July,  1887.  This  action  was  commenced  in  August, 
1895, — about  fifteen  years  after  the  alleged  agreement  with 
the  defendant  and  the  convevance  to  her  were  made, 

3  and  a  little  more  than  eight  years  after  her  deed  to 
Van  Loon  was  recorded.     The  execution  of  the  last 

named  deed  was,  in  effect,  a  disavowal  of  the  alleged  trust 
for  which  the  title  to  the  land  was  held,  and  could  not  have 
been  otherwise  understood,  and  the  statute  of  limitations  then 
commenced  to  run,  if,  as  claimed  by  plaintiff,  it  was  not  then 
running.  Potter  v.  Dmigldss,  83  Iowa,  190.  An  action  for 
relief,  on  the  ground  of  fraud,  must  be  brought  within  five 
vears  after  the  cause  of  action  accrued  to  avoid  the  bar  of  the 
statute.  Code  1873,  section  2529,  subdivision  4  (Code,  sec- 
tion 3447,  subdivision  6).  We  said  in  Nash  v.  Stevens,  90 
Iowa,  616,  that  the  law  does  not  contemplate  actual 
knowledge  of  the~fraud  before  the  statute  begins  to  run,  but 
such  knowledge  or  notice  as  would  lead  a  man  of  reasonable 
prudence  to  make  inquiries  which  would  disclose  the  fraud ; 
also  that,  as  the  recording  of  a  deed  imparts  constructive 
notice  of  its  contents,  if  the  facts  which  a  record  of  a  deed 
shows,  with  other  facts  known,  are  of  a  character  to  suggest 
fraud,  persons  interested  must  be  charged  with  the  knowledge 
which  inquiry  made  with  reasonable  diligence  would  dis- 
close.   What  was  thus  said  had  special  reference  to  creditors ; 
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but  we  are  of  the  opinion  that  it  is  applicable  to  persons  inter- 
•ated  in  the  land  which  is  fraudulently  conveyed  by  the  deed 
which  appears  of  record.  See  Bishop  v.  Knowles,  53  Iowa, 
268 ;  Gebhard  v.  Sattler,  40  Iowa,  152 ;  Sims  v.  Gray,  93 
Iowa,  3B;  Michel  v.  Walraven,  92  Iowa,  423;  Hawley  v. 
Page,  77  Iowa,  240 ;  Francis  v.  Wallace,  77  Iowa,  373 ;  Laird 
V.  KUhoume,  70  Iowa,  83 ;  Mohlis  v.  Traffler,  91  Iowa,  751. 
The  plaintiff  is  a  non-resident  of  the  state,  and  did  not  have 
actual  notice  of  the  fraud  of  the  defendant  until  April,  1892 ; 
but  those  facts  did  not  prevent  the  running  of  the  statute. 
Bishop  V,  Knowles,  supra.  The  record  of  the  deed  was  notice 
to  the  world  of  its  contents ;  and,  had  the  .plaintiff  read  it,  he 
would  have  known  at  once  that  the  defendant  had  repudiated 
the  alleged  trust.  It  follows  that  this  action  was  barred  by 
the  statute  of  limitation  when  it  was  commenced.  The  orders 
of  the  district  court  in  question  are  therefore  affirmed. 


J.  B.  McLaughlin  v.  E.  Y.  Royce,  Api)ellant,  and  O.  M. 

Babbett. 

Deeds:  riqut  to  rbpurcha.se.  A  deed  reserved  to  the  grantor  the 
right  to  repurchase  at  a  certain  price  within  two  years.  A  wit- 
ness who  heard  the  negotiations  testified  that  it  was  agreed  that 

1  if  the  grantor  desired  to  take  the  land  off  the  grantee's  hands,  at 
a  certain  price,  within  two  years,  the  latter  would  redeed  it  to 
him.    The  grantor  testified  that  he  reserved  the  right  to  repur- 

2  chase  by  paying  the  sum  naoied  in  the  deed,  "which  was  only 
given  for  securing  the  same  as  a  mortgage.'*  The  grrantee  testi- 
fied that  he  was  to  deed  the  land  back  within  two  years  'If  he 
still  owned  it."  Held,  that  the  evidence  did  not  sustain  the 
grantor's  contention  that  the  deed  was  a  mortgage.  Besides,  as 
the  arrangement  to  reconvey  created  nothing  but  an  option  to 
repurchase,  the  grantor  made  no  debt  for  a  mortgage  to  secure. 

Demand.    Where  a  deed  provided  that  the  grantor  might  repurchase 

of  the  "grantee  or  his  assigns*'  within  a  certain  time,  a'demand 

8    and  tender  by  the  grantor  to  the  grantee,  with  knowledge  of  the 

sale  of  the  land  by  the  latter  to  a  third  person,  are  not  sufficient; 

they  should  be  made  to  the  assignee. 
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Tender.    A  grantor  was  entitled  to  a  reconveyance  on  payment  of 
$1,500,  but,  before  tender,  the  land  was  sold  to  third  person,  who 

4  assumed  a  mortgage  of  $600.    Held,  that  the  latter  was  not  obliged 
to  accept  a  tender  of  $1,000. 

Breach  of  CorenaDt:  assuming  mortqaoe.    Where  the  seller  of  land 
covenants  against  encumbrances,  the  rovenant  is  breached  and 

5  damage  shown  if  a  mortgage  exists  even  though  the  buyer  sells 
agnin  and  the  last  grantee  assumes  such  mortgage. 

Appeal  from  O^Brien  District  Court. — Hon.  Scott  M.  Ladd, 

Judge. 

Tuesday,  May  9,  1899. 

Action  in  equity  to  quiet  the  title  in  the  plaintiff  to 
certain  land  described,  as  against  the  defendant  E.  Y.  Royce. 
upon  hearing  on  the  issues  joined,  judgment  and  decree 
were  rendered  against  the  defendant  E.  Y.  Royce,  from 
which  he  appeals. — Affirmed. 

Boies  &  Roth  for  appellant 

E.  C.  Herrich  for  appellees. 

GiVKX,  J. — I.  Appellant  being  the  owner  of  the  land 
in  question,  did,  on  the  seventeenth  day  of  July,  1888,  in 
pursuance  of  an  agreement  for  an  exchange  of  properties, 
convey  the  same  to  defendant  O.  M.  Barrett  by  deed  con- 
taining the  usual  covenants  that  the  land  was  free  of  all 
incumbrances,  and  for  the  recited  consideration  of  one  thou- 
sand five  hundred  dollars.  This  deed,  after  describing  the 
land,  contains  the  following:  "Sold  subject  to  the  lease 
of  1888,  which  inures  to  grantor,  except  that  the  grantor  or 
his  heirs  or  assigns,  has  the  right  at  any  time  within  two 
years,  by  the  payment  of  fifteen  hundred  dollars  cash,  or  one- 
fourth  cash  and  balance  in  five  equal  payments,  at  eight  per 
cent.,  to  repurchase  this  tract  of  land  of  the  grantee,  or  his 
heirs  or  assigns."  Defendant  Barrett  conveyed  the  lots  in 
Sheldon  given  in  exchange  for  this  land,  to  the  appellant,  and 
he  took  possession  thereof.     On  the  twenty-fourth  day  of 
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November,  1888,  Barrett  conveyed  the  land  to  the  plaintiff 
for  the  consideration  of  one  thousand  dollars,  subject  to  a 
mortgage  of  six  hundred  dollars  that  plaintiff  assumed,  which 
mortgage  had  been  put  upon  the  land  by  appellant  when  he 
owned  it.  Plaintiff  went  into  possession  of  the  land,  made 
lasting  and  valuable  improvements  thereon,  paid  taxes  and 

interest  on  said  mortgage  debt.  Appellant  alleges  and 
1  contends  that,  at  the  time  he  executed  said  deed  to 

Barrett,  it  was  orally  agreed,  in  addition  to  what  is 
recited  therein,  that  said  deed  "should  be  and  operate  as  a 
mortgage  upon  said  premises  for  the  security  of  the  pay- 
ment of  said  sum  of  money."  He  further  alleges  that  on  the 
fifteenth^  and  again  on  the  sixteenth,  day  of  July,  1890,  he 
tendered  one  thousand  five  hundred  dollars  in  money  to  O.  M. 
Barrett^  and  demanded  a  reconveyance  of  said  land,  which 
he  refused  to  make.  He  prays  that  said  deed  be  decreed  to 
be  a  mortgage,  that  it  be  foreclosed,  and  that  he  have  a  reason- 
able time  in  which  to  redeem  therefrom,  or,  if  said  deed  is 
not  decreed  to  be  a  mortgage,  that  a  decree  be  entered  that, 
upon  payment  of  one  thousand  five  hundred  dollars  into  court, 
said  land  be  reconveyed  to  him.  Appellees  deny  that  it  was 
agreed  that  said  deed  should  operate  as  a  mortgage,  deny 
that  appellant  tendered  one  thousand  five  hundred  dollars, 
as  alleged,  and  deny  that  he  is  entitled  to  a  reconveyance 
upon  the  payment  of  one  thousand  five  hundred  dollars ;  and 
herein  we  have  the  first  issues  to  be  considered. 

II.  As  to  the  alleged  oral  agreement,  it  appears  that, 
after  negotiating  for  several  days,  it  was  agreed  that  Barrett 
would  convey  to  Royce  certain  lots  in  Sheldon,  in  considera- 
tion of  which  Royce  would  delivet  to  Barrett  certain  personal 
property,  and  a  conveyance  of  the  land  in  question  free  of 
incumbrances.  The  personal  property  was  delivered,  and 
the  conveyance  made,  as  already  stated.  S.  A.  Calvert,  who 
heard  the  n^otiations,  says:  "It  was  agreed  that,  at  any 
time  within  the  next  two  years,  if  Royce  desired  to  take  the 
land  off  Barrett's  hands  at  one  thousand  five  hundred  dollare. 
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he  (Barrett)  would  re-deed  the  land  to  him  (Royce),  and 
thereupon  the  trade  was  consummated.'^  Boyce  testifies: 
"I  decidedly  reserved  the  right  of  repurchasing  by  paying 
Mr.  Barrett  one  thousand  five  hundred  dollars, — agreed  to 
the  conditions  named  in  the  deed,  which  was  only  given  for 
securing  the  same  as  a  mortgaga"  Barrett  testifies:  "Mr. 
Royoe  and  I  were  trying  to  make  a  trade.  He  said  he 
wouldn't  take  my  Sheldon  lots  imless  he  could  trade  me  land 
for  them.  I  asked  him  two  thousand  dollars  for  the  lots.  He 
offered  to  take  the  lots  at  two  thousand  dollars,  if  I  would 
take  the  land  in  question  at  one  thousand  six  hundred  dollars^ 
I  offered  one  thousand  five  hundred  dollars  for  the  land.  1 
finally  told  him  that  I  would  not  take  the  land  at  one  thou- 
sand six  hundred  dollars,  but  I  would  take  it  at  one  thousand 
five  hundred  dollars,  and  that,  if  I  still  owned  the  land,  that 

1  would  sell  it  back  to  him  any  time  within  two  years ;  and 
he  finally  said  that  he  would  do  that,  and  that  he  would 
accept  the  offer."  These  witnesses  do  not  materially  differ 
as  to  what  the  agreement  was,  except  that  Barrett  says  he 
was  to  sell  it  back  "if  I  still  owned  the  land;''  but  he  does 
not  plead  such  a  condition,  nor  does  the  preponderance  of  the 
evidence  sustain  it.  From  the  recital  in  the  deed  quoted 
above,  and  this  evidence,  it  is  clear  that  Mr.  Royce  had  an 
option  to  repurchase  the  land  within  the  time  and  on  the 
terms  specified  in  the  deed.     Such  an  agreement  did  not 

create  any  indebtedness  from  Royce  to  Barrett  to  be 

2  secured.  No  indebtedness  could  arise  imtil  Royce 
exercised  his  choice  to  repurchase.  There  is  no  evi- 
dence to  sustain  the  claim  that  it  was  agreed  that  the  deed 
was  to  operate  as  a  mortgage,  and  the  terms  of  agreement  pre- 
clude such 'an  imderstanding. 

III.  The  agreement,  as  recited  in  the  deed,  was  that 
Royce,  or  his  heirs  or  assigns,  had  the  right,  at  any  time 
within  two  years,  by  the  payment  of  one  thousand  five  hun- 
dred dollars  cash,  or  one-fourth  cash  and  the  balance  in  five 
equal  payments  at  eight  per  cent,  "to  repurchase  this  tract  oi 
Vol.  108  la— 17 
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land  of  the  grantee  or  his  heirs  or  assigns."  There  was  no 
obligation  on  the  part  of  Royce,  his  heirs  or  assigns,  to  take 
the  land.  It  was  a  mere  option,  that  could  not  be  enforced. 
Mr.  Eoyce  alleges,  as  showing  an  election  on  his  part  to  take 
the  Iand>  that,  in  compliance  with  the  agreement,  he  within 
two  years  tendered  one  thousand  five  hundred  dollars  in  cash 
to  Barrett,  and  demanded  a  reconveyance  of  the  land.  Appel- 
lant knew  at  and  long  before  the  date  of  the  alleged  tender 
that  Barrett  had  conveyed  the  land  to  plaintiff.  That  deed 
was  filed  for  record  November  24,  1888.  The  agreement  was 
that  Mr.  Royce,  his  heirs  or  assigns,  might  purchase  "of  the 
grantee,  his  heirs  or  assigns."  Barrett  having  conveyed  the 
land  to  the  plaintiff,  the  right  to  repurchase  was  from  him, 
not  from  Barrett.  There  was  nothing  in  the  contract  to  pre- 
vent Barrett  from  conveying  to  another,  subject  to  the  option. 
The  deed  expressly  provides  for  that,  in  giving  appellant  the 
option  to  repurchase  from  Mr.   Barrett,   "or  his  heirs  or 

assigns."  Appellant  does  not  allege  that  he  ever  made 
8  any  tender  of  money  to  the  plaintiff,  and  demanded  of 

him  a  conveyance  of  the  land.  Though  not  alleged, 
evidence  seems  to  have  been  fully  taken  on  that  suJbject,  and 
also  as  to  the  alleged  tender  to  Barrett,  Mr.  Royce  says:  "I 
went  with  my  son,  F.  B.  Royce,  to  Barrett,  with  one  thousand 
five  hundred  dollars ;  and  he  tendered  the  money  to  Mr.  Bar- 
rett, and  made  a  written  demand,  and  retained  a  copy  of  the 
written  demand,  demanding  a  deed  of  Mr.  Barrett.  Mr. 
Barrett  said  he  was  powerless,  as  far  as  making  a  deed  was 
concerned,  and  said,  *See  Mr.  McLaughlin  about  that'  1 
asked  Mr.  Barrett  how  much  I  should  pay  Mr.  McLaughlin ; 
and  he  said  if  Mr.  McLaughlin  had  not  paid  the  mortgage,  he 
would  be  entitled  to  one  thousand  dollars."  Mr.  F.  B.  Royce 
identifies  a  written  notice,  dated  July  15,  1890,  from  appel- 
lant to  Barrett,  demanding  a  reconveyance  of  the  land  on 
compliance  therewith,  and  offeting  therewith  to  pay  one  thou- 
sand five  hundred  dollars  in  cash,  or  on  the  terms  named  in 
the  deed,  if  preferred.    He  says  that  on  the  day  of  its  date 
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he  read  said  notice  to  Mr.  Barrett,  and  that:  "In  making 
the  tender,  I  informed  him  that  I  had  one  thousand  five  hun- 
dred dollars,  to  pay  him,  with  me,  and  said  Barrett  refused  to 
execute  a  deel  of  the  same;  and  on  the  16th  day  of  July,  1890, 
I  took  a  warranty  deed  to  him,  and  requested  him  to  execute 
the  same,  and  told  him  I  had  the  money ;  and  he  still  refused 
to  execute  a  deed,  and  said  that  McLaughlin  was  the  one  to 
make  deeds."  While  Mr.  Royce  had  the  money,  and  dis- 
played it,  it  was  not  coimted,  because  Barrett  refused  to 
receive  it  and  make  a  deed,  but  properly  referred  Mr.  Eoyce 
and  his  son  to  the  plaintiff.  If  it  might  be  said  that  this  was 
sufficient  tender  in  form,  it  was  not  made  to  the  proper  per- 
son. The  land  having  been  conveyed  to  plaintiff,  aild  appel' 
lant  knowing  that  fact,  the  tender  should,  under  the  terms  of 
the  deed,  have  been  made  to  the  plaintiff.  The  two  years  dated 
from  July  17,  1888,  and  there  is  no  evidence  of  any  offer  to 
the  plaintiff  until  the  eighteenth  day  of  July,  1890.  F.  B. 
Eoyce  testifies  that  on  that  day  he  tendered  plaintiff  one 
thousand  dollars,  and  that  his  father  demanded  a  quit- 
claim deed,  and  that  plaintiff  said  he  wanted  the  land, 
and  had  a  bond  to  secure  him  on  his  deed  from  Barrett. 
Plaintiff  testifies :  "Royce  came  to  me  and  said  that  he  had  a 
thousand  dollars  to  pay  me  for  the  place.  I  told  him  I 
wouldn't  take  it.  This  was  all  on  the  eighteenth  day  of  July, 
1890.  A  few  days  after,  he  met  me,  and  we  talked  again 
about  the  thousand  dollar  offer ;  and  I  offered  then  to  take  the 
thousand  dollars,  and  he  then  said  he  would  have  to  see  Bar- 
rett.   This  was  in  the  presence  of  Frank  Frisbee.    After  he 

said  he  would  see  Barrett,  he  turned  from  us  and  went 
4  away,  and  never  afterwards  mentioned  the  matter  to 

me."  There  is  no  evidence  that  a  tender  of  any  other 
sum  than  one  thousand  dollars  was  ever  made  to  the  plaintiff, 
and  it  is  evident  that  appellant  was  not  willing  to  pay 
that  sum  without  seeing  Barrett.  In  view  of  plaintiff's  liabil- 
ity assumed  in  his  deed,  to  pay  the  mortgage  on  the  land,  he 
was  certainly  not  obliged  to  accept  a  tender  of  one  thousand 
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dollars,  even  if  it  had  been  made  in  time.    The  cross  bill  of 
appellant  was  properly  dismissed. 

IV.  The  defendant  Barrett,  by  cross  bill,  asks  to 
recover  damages  against  appellant,  Royce,  for  a  breach  of  the 
covenants  in  his  deed  against  incumbrances,  because  of  his 

failure  to  pay  said  six  hundred  dollar  mortgage.  Judg- 
6  ment  was  rendered  in  favor  of  Barrett  against  Royce- 

for  eight  hundred  and  twenty-six  dollars,  with  six  per 
cent,  interest  from  date  of  judgment.  The  covenant  in  the- 
deed  from  Royce  to  Barrett  is  that  the  land  was  "free  and 
clear  of  all  liens  and  incumbrances  whatsoever,"  while  the* 
fact  is  that  it  was  incumbered  by  said  six  hundred  dollar  . 
mortgage  which  Royce  had  placed  upon  it,  and  which  he  ha* 
failed  to  pay.  Plaintiff  assumed  said  mortgage  as  part  of 
the  consideration  to  Barrett  for  his  deed.  The  covenant,  the- 
breach,  and  the  damage  appear  beyond  dispute.  The  judg^ 
ment  and  decree  of  the  district  court  are  correct,  and  they 
are  affirmed. 

Ladd,  J.,  took  no  part. 


108^360  Robert  B.  Cone,  Appellant,  v.  John  Wood. 

Tax  Sale:  purchase  by  co-ownea  of  mortgaqb.    Where  land  i» 

assessed  for  taxes  as  ooe  parcel,   which  is  owned    by  two  In 

1    severalty,  a  mortgat^ee  of  one  owner  cannot  purchase  the  entire 

parcel  at  a  tax  sale,  and  acquire  title,  so  as  to  devest  the  other 

owner. 

Tax  Title.    The  purpose  of  a  mortg  tgee  in  taking  and  assigning  tax 
4    sale  certificates  does  not  go  to  the  validity  of  the  tax  sale. 

Rule  applied.    Where  a  party  seeks  to  perfect  his  title  under  tax 
deeds,  he  must  have  the  'support  of  a  valid  tax  title;  hence  the 
4    purpose  of  a  party  through  whom  he  claims  in  taking  an  assign- 
ment of  the  certificates  is  immaterial,  since  it  does  not  go  to  the 
validity  of  the  tax  sale. 

Tender  In  Equity:  pleading.  An  allegation  in  an  answer  in  an- 
action  to  quiet  title  that  defendant  has  at  all  times  been  ready 
and  willing  to  redeem  and  to  pay  the  lawful  amount  of  taxes,  tax 
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8  sales,  penalties  and  interest  chargeable  on  the  property  and  liere- 
by  ofifers  and  tenders  the  same  and  offers  to  pay  it  to  plaintiff  or 
into  court  at  any  time  and  keep  the  tender  and  offer  good  when- 
ever ascertained  or  on  demand,  is  an  absolute  and  unconditional 
offer  to  pay  the  amount  due. 

'Appeal  from  Woodbury  District  Court. — George  W.  Wake- 
field, Judge. 

Tuesday,  May  9,  1899. 

Action  to  quiet  title.  The  facts,  as  presented  by  the 
record  and  in  argument,  are  complicated.  The  primary 
inquiry  is  as  to  the  validity  of  tax  deeds.  Prior  to  July, 
1889,  D.  T.  Hedges  was  the  owner  of  lots  17,  18,  and  19,  in 
block  64,  Pierce's  addition  to  Sioux  City,  Iowa.  The  \oU, 
as  platted,  lay  in  the  southwest  comer  of  the  block,  the  went 
-end  of  the  lots  abutting  on  Jones  street,  and  lot  17,  being  the 
south  one,  lay  along  Thirty-second  street  The  east  end  of  the 
lots  abutted  on  an  alley  running  through  the  block.  The  lots 
were  each  fifty  feet  in  width  by  one  hundred  and  fifty  feet  in 
length,  so  that  the  three  lots  made  a  tract  one  hundred  and 
fifty  feet  square.  Hedges,  in  the  sale  of  the  tract,  changed  the 
frontage  to  Thirty-second  street,  sa  as  to  make  the  lots  fifty 
feet  east  and  west,  by  one  himdred  and  fifty  feet  north  and 
^outh,  but  no  change  was  made  in  the  plat  or  record.  For 
the  year  1899  the  lots  were  assessed  as  platted,  and  numbered 
17,  18,  and  19.  The  lots  as  sold,  and  fronting  on  Thirty- 
second  street,  may  be  known  as  east,  west,  and  middle  lot,  and 
as  the  middle  lot  has  little,  if  any,  bearing  on  the  question  we 
are  to  consider,  it  may  be  left  without  further  notice,  except 
incidentally. 

It  may  be  well  to  first  state  the  facts  as  to  ownership  ot 
the  east  and  west  lots,  regardless  of  the  tax  interest  involved. 
On  the  eighth  day  of  July,  1889,  Hedges  sold  the  east  lot  to 
A.  M.  Worden,  who  about  the  same  time  executed  a  mortgage 
thereon  to  the  Missouri,  Kansas  &  Texas  Trust  Company  to 
:flecure  three  thousand  five  hundred  and  forty  dollars.     The 
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trust  company  foreclosed  the  mortgage  afterwards,  and  the 
proceedings  were  such  that  the  trust  company  received  a 
sheriff's  deed  on  execution  sale  for  the  east  lot,  July  7,  1891. 
The  trust  company  sold  the  lot  to  the  State  Realty  Company, 
January  2,  1893,  and  the  trust  company  took  back  a  mort- 
gage for  the  purchase  price,  which  interest  it  now  holds.  The 
middle  lot  was  sold  by  Hedges,  so  that  the  title  is  not  in  him. 
Hedges  also  sold  the  west  lot  to  one  W.  H.  Cox  for  three  thou- 
sand five  hundred  dollars,  and  took  back  a  mortgage  to  secure 
two  thousand  dollars  of  the  purchase  price.  This  mortgage 
was  sold  to  the  defendant.  Wood,  and  shows  his  interest  in 
the  lot 

We  will  now  state  the  facts  as  to  the  tax  title.  As  we 
have  said,  the  lots  were  assessed  by  their  platted  numbers, 
17,  18,  and  19,  and  for  the  taxes  of  1889,  each  lot  being 
sold  separately,  and  certificates  were  issued  therefor, — that 
for  lot  17  being  to  Keegan,  that  for  18  being  to  one  Tollef- 
son,  and  that  for  19  to  the  trust  company ;  and  by  assignments 
the  trust  company  became  the  owner  of  all  the  certificates  by 
January  7,  1891.  The  trust  company  paid  the  taxes  on  all 
the  lot^  for  the  year  1890 ;  that  is,  on  the  lots  as  platted.  For 
the  years  1891  and  1892  it  paid  the  taxes  on  what  we  have 
called  the  middle  and  east  lots,  as  they  fronted  on  Thirty- 
second  street,  but  not  on  the  west  lot,  owned  by  Cox.  At  the 
tax  sale  of  1892,  the  trust  company  bid  in  the  west  lot,  owned 
by  Cox,  for  the  taxes  of  1891.  In  August,  1893,  the  trust 
company  assigned  the  tax-sale  certificates  it  held  under  the 
sale  of  1890  for  the  taxes  of  1889  to  one  George  L.  Farrell, 
who  received  from  the  county  treasurer  separate  deeds  for  the 
three  lots,  as  assessed,  17,  18,  and  19.  Farrell  was  an  officer 
in  the  trust  company,  and  took  the  assignments  of  the  certifi- 
cates under  an  agreement  that  he  would  take  the  tax  deeds, 
and  then  deed  to  the  trust  company,  or  to  whom  it  might 
direct,  the  east  third  of  the  lots,  being  what  wo  are  calling  the 
east  lot,  and  retain  for  himself  the  middle  and  west  lots; 
and,  in  pursuance  thereof,  he  did  deed,  bv  direction  of  the  | 
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trust  company,  the  east  lot  to  the  realty  company,  it  being 
an  allied  corporation  to  the  trust  company.  The  plaintiff 
was,  from  March,  1892,  to  May,  1896,  the  secretary  of  the 
trust  company,  and  he  brings  this  suit  alleging  ownership  of 
the  west  one  hundred  feet  of  said  lots,  being  the  middle  and 
west  lot,  under  the  other  designation.  Plaintiff  came  to  his 
ownership  of  the  lots  by  a  conveyance,  first,  from  Farrell 
of  an  xmdivided  one-half  of  the  lots ;  then  Farrell  and  plain- 
tiff joined  in  a  deed  to  one  Cooper  of  said  lots ;  and,  later. 
Cooper  conveyed  the  lots  to  plaintiff.  Plaintiff  brings  this 
action  to  quiet  his  title,  making  numerous  parties  defendant, 
but  defendant  Wood  alone  answers,  denying  the  validiy  of 
the  tax  deeds,  and  offering  to  redeem.  The  district  court  held 
the  deeds  under  which  plaintiff  claims  void,  and  gave  the 
defendant  relief.    The  plaintiff  appealed. — Affirmed. 

Taylor  &  Burgess  for  appellant. 

Marks  &  Mould  for  appellee. 

Granger,  J. — I.  There  is  no  doubt  to  our  minds  that 
plaintiff  stands  as  to  his  rights  under  the  tax  deeds  issued  to 
Farrell,  as  would  the  trust  company  were  it  the  plaintiff  ask- 
ing the  same  relief.  By  this  we  mean  that  there  are  no  inter- 
vening equities  in  his  behalf. 

The  question  we  now  consider  is,  had  the  trust  company 
the  right  to  purchase  at  tax  sale  and  take  title  to  the  west 
one-third  of  lots  17,  18,  and  19,  being  what  we  have  called 
the  west  lot  ?  If  it  had  not,  it  is  because  of  its  interest 
1  in  the  east  one-third  of  these  lots  because  of  its  mort- 

gage .thereon.  Throughout  the  case  it  appears  that 
the  trust  company,  in  what  it  did  by  way  of  obtaining  the 
certificates  of  sale  and  assigning,  acted  alone  with  a  view  to 
protect  its  interest  as  mortgagee.  Each  lot  being  assessed  as 
an  entirety,  with  no  prescribed  legal  method  of  making  an 
apportionment  of  the  taxes  levied,  so  as  to  permit  it  to  pay  its 
proportion,  on  the  basis  of  its  interest,  the  company  adopted 
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the  expedient  of  protecting  its  interest  by  securing  the  title 
through  the  sale  for  taxes;  that  is,  it  adopted  the  plan  of 
securing  the  certificates,  and  then  disposing  of  them,  so  as_to 
take  title  to  itself  of  the  east  lot,  or  another  for  it,  and  permit 
another  to  take  the  title  to  the  balance.  The  sales  of  the  lots 
being  separate,  they  may  be  regarded  as  separate  transactions 
in  our  considerations. 

That  the  trust  company  had  the  right  to  pay  the  taxes  on 
the  property  on  which  it  held  the  mortgage,  see  Eck  v.  Swerir 
numson,  73  Iowa,  423.  The  same  case  also  announces  the 
rule  that  a  mortgagee  cannot,  by  purchase  at  a  tax  sale,  defeat 
a  senior  mortgage  or  acquire  title  against  the  mortgagor.  The 
holdings  are  as  to  the  specific  land  covered  by  the  mortgage. 
The  rule  is  that  attempted  purchases  of  that  kind  amount  to  a 
payment  of  the  taxes,  and  not  to  a  purchase.  We  notice  these 
unquestioned  rules,  to  have  in  mind  how  the  relationship  of 
mortgagee  affected  the  trust  company  in  what  it  did.  Then, 
as  to  the  part  of  the  lots  covered  by  its  mortgage,  it  had  the 
right  to  pay  the  taxes,  and  not  to  purchase  it.  But  it  could 
not  do  that.  And  here  we  may  say  that  it  made  the  attempt 
with  the  treasurer  of  the  county  and  the  othef  parties,  and  no 
apportionment  could  be  made,  because  of  the  entire  assess- 
ment of  each  lot.  The  assessment  was  prior  to  the  taking  of 
the  mortgage,  and  the  mortgage  was  taken  with  knowledge  of 
it.  We  think  the  mortgage  gave  to  the  trust  company,  for  the 
purpose  of  protecting  its  interest  against  tax  sales,  the  same 
rights  as  if  it  had  purchased  the  same  land.  We  have, 
2  then,  this  question :    Where  the  land  is  taxed  as  one 

parcel,  which  is  owned  by  two  in  severalty,  can  a 
mortgagee  of  one  owner  purchase  the  entire  parcel  at  tax  sale, 
and  acquire  title,  so  as  to  devest  the  title  of  the  other  owner. 
This  precise  question  does  not  seem  to  have  been  settled  in 
this  state.  The  case  nearest  in  point  is  that  of  Lewis  v.  Ward, 
99  111.  525.  Lewis  was  the  owner  of  the  north  half  of  lot 
816,  and  taxes  became  due  thereon.  Before  the  tax  sale 
Woodward  became  the  owner  of  the  north  fifty  feet,  leaving 
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to  Lewis  the  siouth  twenty-five  feet  Woodward,  instead  of 
paying  the  taxes,  purchased  at  the  tax  sale  the  whole  north 
half  of  the  lot,  and  assigned  the  certificate,  and  a  deed  issued 
thereon  to  one  Pitts,  and  Ward  purchased  the  twenty-five  feet 
owned  by  Lewis  from  Pitts.  We  quote  from  the  case  as  fol- 
lows :  "The  law  is  well  settled  that  certain  persons,  on  account 
of  their  relations  to  the  property  or  their  obligation  to  pay  the 
taxes  thereon,  are  forbidden  by  the  policy  of  the  law  to  become 
purchasers  of  the  land  at  a  tax  sale.  The  rule  admits  of  no 
exception,  that  a  purchase  by  one  whose  duty  it  is  to  pay  the 
taxes  operates  as  payment,  and  nothing  more.  Where  it  is 
made  to  appear  it  was  the  duty  of  the  party  to  pay  the  taxes 
on  the  lands,  the  disqualification  at  once  attaches,  and  a  pur- 
chaser will  not  be  permitted  to  derive  any  advantage  from 
that  which  it  was  his  plain  duty,  under  the  law,  to  do. 
The  rule  on  this  subject  is  plain,  and  is  so  just  that  it  com- 
mends itself  to  the  common  judgment  as  right.  The  only 
difficulty  lies  in  the  application  of  the  rule  to  particular  cases. 
It  has  been  extended  to  a  case  where  the  land  of  the  party 
making  the  purchase  was  taxed  as  one  parcel  with  that  of 
another  and  the  whole  sold  together.  That  is  precisely  the 
case  here.  The  whole  of  the  north  half  of  lot  316  was  assessed 
to  plaintiff.  Of  the  north  half  of  the  lot  plaintiff  at  the  time 
owned  twenty-five  feet,  and  Woodward  owned  the  other  fifty 
feet.  The  entire  tract  was  sold  as  it  was  assessed,  as  one 
parcel,  and  was  purchased  by  Woodward,  who  owned,  as  has 
been  seen,  two-thirds  of  the  property  sold  to  himself.  These 
facts  bring  the  case  clearly  within  the  inhibition  of  the  prin- 
ciple stated.  A  case  exactly  in  point  is  Cooley  v.  Waterman, 
16  Mich.  366.  In  this  case,  as  in  that,  the  sale  was  entire  and 
undivisibje,  and  resulted  from  the  neglect  of  the  purchaser 
to  pay  taxes  on  his  ovim  land.  Had  the  purchaser  first  paid 
his  own  proportion  of  the  taxes  assessed  on  his  land,  his  rela- 
tion to  the  residue  of  the  property  and  the  taxes  would  then 
have  been  that  of  a  stranger,  owing  no  duty  to  the  land  or  the 
tax,  and  the  disqualification  resting  upon  him  would  have 
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been  removed.  That  he  did  not  do,  but  chose,  for  some 
reason,  to  purchase  the  whole  tract  of  land  for  the  entire 
amount  of  taxes  due  upon  it,  the  largest  portion  of  which  it 
was  his  duty  to  pay."  The  case  concludes  with  a  holding  that 
the  purchase  at  the  tax  sale  operated  as  a  payment  of  the  taxes 
and  gave  no  title.  Had  the  trust  company  owned  the  land  its 
mortgage  was  on,  we  do  not  see  why  the  two  cases  would  not 
be  alike  in  principle.  The  inhibitions  of  the  rule  apply  as 
strongly  to  a  mortgagee  as  to  an  owner.  In  the  cases  the 
inhibitions  ara  made  to  depend  at  times  on  when  the  person 
has  the  ^^right"  to  pay  the  taxes,  and  at  others  when  he  is 
under  an  "obligation"  to  pay  them.  The  distinction  is  not  as 
important  as  it  is  thought  to  be.  The  words  are  many  times 
interchangeable  in  their  use.  Sometimes  the  word  "obliga- 
tion" is  used  to  denote  an  agreement  or  undertaking  to  pay 
taxes ;  at  others,  it  is  used  in  the  sense  of  an  obligation  to  do 
80  to  protect  an  interest  or  title,  as,  in  one  sense,  the  owner  of 
land  is  not  under  obligation  to  pay  the  taxes  thereon,  for  he 
may  forfeit  it,  and  yet  in  another  sense  he  is  under  such  an 
obligation  in  order  to  preserve  his  title.  The  same  is  to  be 
said  of  a  mortgagee  whose  interest  requires  such  a  payment 
for  its  protection.  He  must  forfeit  his  lien  or  pay  the  taxes. 
The  Hlinois  case  speaks  of  the  owner  paying  his  proportion  of 
taxes  assessed,  as  if  that  might  have  been  done,  and  we  do  not 
lose  sight  of  the  fact  that,  in  this  case,  there  was  no  defined 
way  of  doing  that.  But,  without  an  attempt  to  point  ouc  a 
way  for  doing  it,  which  we  should  not  do,  it  is  to  be  said  that, 
whatever  was  the  legal  requirement  to  divschai^e  the  taxes 
from  the  mortgaged  lot,  he  was  compelled  to  do,  and  thus 
relieve  the  land  that  he  could  not  purchase  at  tax  sale,  but 
might  pay  the  taxes  on.  If  the  company  must  pay  all  taxes 
due  on  a  lot  and  take  an  added  lien  therefor,  or,  if  a  proceed- 
ing might  be  adopted  to  fix  its  proportion,  in  either  case  we 
think,  before  it  could  purchase  at  tax  sale,  it  must  make  such 
payment  that,  if  it  takes  a  title,  it  will  not  be  based  in  part 
on  its  own  default.     The  thought  nms  throughout  the  cases. 


May  1899J  Coke  v.  Wood.  267 

As  more  or  less  sustaining  the  rule,  see  Maid  v.  Rider,  51 
Pa.  St.  377 ;  Cooley  v.  Waterman,  16  Mich.  366 ;  Manning  v, 
Bonard,  87  Iowa,  648;  Fair  v.  Brown,  40  Iowa,  209.  It  is 
true  that  few  of  the  cases  involve  substantially  the  same  facts. 
The  general  rule,  in  all  its  bearing,  is  against  the  right  to 
acquire  such  a  title.  It  could  not  be  permitted,  without 
involving  complications  that  should  be  avoided. 

Appellant  cites  a  number  of  cases  in  support  of  his  con- 
tention, and  among  them  that  of  Oswald  v.  Wolf,  129  111.  200 
(21  K  E.  Kep.  839),  being  strongest  in  his  favor,  and  yet  it 
will  be  seen  that  its  facts  are  so  different  as  to  make  it  dis- 
tinguishable from  this  case.  It  will  be  understood  that  it  was 
thought  to  be  distinguishable  from  Lewis  v.  Ward,  supra,  by 
that  court,  for  it  followed  that  case  without  a  reference  to  it. 
Powell  V,  Lanizy,  173  Pa.  St.  543  (34  Atl.  Rep.  450),  is 
cited  by  appellant  We  have  cited  Maul  v.  Rider  from  the 
same  state  as  sustaining,  to  some  extent  at  least,  our  con- 
clusions. These  cases,  cited  by  appellant,  state  a  rule 
peculiarly  applicable  to  owners  of  land  purchased  after  an 
incumbrance  has  attached,  and  for  the  discharge  of  which 
he  is  under  no  obligation  arising  from  his  acquisition  of  the 
property,  and  as  to  such  he  may  perfect  or  better  his  title  by 
a  purchase  at  a  tax  sale.  We  do  not  see  that  such  a  rule  has 
ever  been  held  as  to  a  mortgagee,  and,  in  fact,  the  reasons 
do  not  exist  for  it.  They  are  usually,  if  not  always,  against 
it.  It  is  said,  as  against  the  defendant's  claim,  that  he  does 
not  show  that  he,  or  Cox,  his  mortgagor,  had  title  to  the  prop- 
erty at  the  date  of  the  tax  sale,  but  we  think  the  facts  appear 
throughout  the  record  as  we  have  stated  them. 

II.  It  is  also  said  that  defendant  did  not  show  that  he 
or  the  person  under  whom  he  claims  had  paid  the  taxes  due 
upon  the  property.  It  is  conceded  that  an  offer  in  the  plead- 
ings to  pay  the  amount  due  is  all  that  is  required.  The 
answer  contains  an  offer  to  pay,  but  it  is  said  to  be 
3  Qpnditional,  and  that  such  an  offer  is  not  suflScient 

The  pleading  in  this  respect  is  as  follows :    "That  this 
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defendant  has  at  all  times  been  ready  and  willing  to  pay  the 
just  and  lawful  amount  of  said  taxes,  tax  sales,  penalties, 
and  interest  that  were  chargeable  on  said  west  one-third  of 
said  lots,  and  hereby  offers  and  tenders  the  same,  and  offers 
to  pay  the  same  to  the  plaintiff,  or  into  court,  at  any  time,  and 
to  keep  said  tender  and  offer  good  whenever  the  same  shall 
be  ascertained  or  on  demand."  We  do  not  regard  it  as  con- 
ditional, but  absolute  and  imconditional.  It  accords  with  the 
rule  as  stated  in  Crawford  v.  Liddle^  101  Iowa,  148. 

III.  It  is  urged  that  the  trust  company  had  no  further 
-connection  with  the  tax-sale  certificates  than  that  they  should 
not  be  used  against  the  east  one-third  of  the  lot ;  that  it  can- 
not be  regarded  as  an  actual  assignee  of  the  certificates. 
That  the  purpose  of  the  company  in  taking  and  assigning 
the  certificates  was  to  protect  its  interest  as  mortgagee  we 

have  no  doubt.  But  that  fact  does  not  affect  the  legal 
4  situation    between    plaintiff    and    defendant   Wood. 

Plaintiff  seeks  to  perfect  his  title  against  Wood,  and 
to  do  that  he  must  have  the  support  of  a  valid  tax  title.  The 
purpose  of  the  company  does  not  go  to  the  validity  of  the  tax 
sale.  The  terms  of  redemption,  if  defendant  is  entitled  to 
redeem,  as  prescribed  by  the  court,  are  not  questioned.  The 
judgment  will  stand  affirmed. 


Wauohtal  &  Sons  et  al..  Appellants,  v.  Daniel.  ELane  et  aL 

Deeds:  ratification:  Husband  and  wife.  To  prove  that  a  wife 
ratified  a  mortgage  by  her  husband,  it  was  shown  that  she  after- 
wards joined  in  a  quitclaim  deed  to  the  land,  never  disclaimed 
1  her  husband's  act.  and  made  no  defense  to  the  foreclosure.  Held, 
that  this  was  insufficient,  since  joining  in  the  deed  did  not  indicate 
rrttitieation,  and,  having  parted  with  her  interest  in  the  land, 
there  was  no  occasion  for  her  to  disclaim  the  act  or  to  defend 
the  foreclosure. 

Talldltf  of  Mortgage:  estoppel  to  dent.  One  party  defending 
against  a  mortgage  alleged  that  it  was  collateral,  and  demanded 
a  marshalling  of  securities;  another  being  substituted  for  him. 
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adopted  his  answer,  and  further  admitted  the  mortgage  appeared 
2    of  record,  and  averred  that  it  was  without  authority,  and  void. 
ffeldf  that  parties  were  not  estopped  by  their  answer  to  deny  the 
validity  of  the  mortgage. 

Same:  Assumption,  One  purchasing  without  assuming  enonmbrances» 
8    but  expecting  to  pay  the  valid  liens,  is  not  estopped  to  dispute 
their  validity. 

Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B.  Quab- 

TON,  Judge. 

Wednesday,  May  10,  1899. 

• 

The  plaintiff  firm  and  the  individual  members  thereof 
bring  this  action  for  judgment  on  a  promissory  note  dated 
April  4,  1895,  for  seven  hundred  and  fifty  dollars,  executed 
by  the  defendants  Daniel  Kane  and  W.  T.  Kane  to  the  plain- 
tiff firm;  also  for  a  decree  foreclosing  a  mortgage  on  real 
estate  described,  executed  to  secure  the  payment  of  said  note. 
Judgment  was  rendered  against  the  plaintiffs  dismissing 
their  petition  and  for  costs,  ixom  which  they  appeal. — 
A-fjirtned, 

F,  A,  Kirschman  and  T.  F,  McCue  for  appellants. 

Soper,  Allen  &  Alexander  for  appellees. 

Given,  J. — ^I.  The  mortgage  in  suit  describes  the  fol- 
lowing real  estate  in  Palo  Alto  county :  "The  south  one-half 
of  the  south  one-half  of  section  fourteen,  in  township  ninety- 
six  north,  of  range  number  thirty-three  west  of  the  5tb 
P.  M.,  Iowa,  containing  one  hundred  and  sixty  acres  accord- 
ing to  the  government  survey,  subject  to  a  mortgage  of 
one  thousand  eight  hundred  dollars  given  to  F.  L.  Dodge. 
This  land  is  owned  by  Daniel  and  Mary  Kane.  Also  the 
south  one-half  of  the  northwest  quarter,  and  the  north  one- 
half  of  the  southwest  quarter,  of  section  14,  in  township 
ninety-six  north,  of  range  number  thirty-three  west  of  the 
6th  P.  M.,  containing  one  hundred  and  sixty  acres,  accord- 
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ing  to  the  government  survey,  subject  to  a  mortgage  of 
two  thousand  dollars  to.  John  C  Bennett.  This  land  is  owned 
by  William  T.  Kane."  Daniel  Kane  owned  one  of  the  forties 
first  described,  and  he  and  his  wife,  Mary,  resided  thereon  as 
their  homestead.  Mary  Kane  owned  the  other  three  forties 
by  conveyance  from  her  husband,  Daniel,  made  about  the 
twenty-sixth  day  of  July,  1882.  At  that  time  Mary  executed 
a  power  of  attorney  to  Daniel  Kane,  authorizing  "him  in 
my  place  and  stead  to  buy,  sell,  and  convey  all  real  estate  and 
personal  property,  and  collect  all  debts  of  every  nature, 
whether  legacies  or  interest,  and  give  receipts  in  my  name 
as  full  as  I  could  do  were  I  present  myself."  This  instru- 
ment was  duly  acknowledged.  The  mortgage  in  suit  as  set 
out  was  executed  by  "Mary  E.  Kane,  Daniel  Kane,  Mary 
Kane,  by  Daniel  Kane,  her  attorney  in  fact"  The  abstnict 
shows  the  name  of  "W.  T.  Kane"  to  the  power  of  attorney, 
but  not  to  the  mortgage.  As  it  is  not  claimed  that  he  was 
a  party  to  the  power  of  attorney,  and  it  is  conceded  that  he 
was  a  party  to  the  mortgage,  we  must  assume  that  this  is  a 
mistake ;  but,  whether  so  or  not,  it  will  not  affect  the  ques- 
tion under  consideration.  The  plaintiffs  only  seek  fore- 
closure as  to  the  land  owned  by  Daniel  and  Mary  Kane, 
the  land  of  William  T.  Kane  having  been  exhausted  as  a 
security  by  the  jnortgage  thereon  to  John  C.  Bennett  On 
the  fourteenth  day  of  April,  1896,  the  defendant  Celia  Q. 
Davies,  with  full  knowledge  of  plaintiffs'  mortgage  and  of 
the  other  lien  on  said  land  of  Daniel  and  Mary  Kane,  pur- 
chased said  land  from  them  for  the  consideration  of  five 
hundred  dollars,  receiving  their  quitclaim  deed  therefor. 
After  Mrs.  Davies  had  appeared  and  answered  in  this  case, 
to-wit,  August  14,  1897,  she  and  her  husband,  for  the  con- 
sideration of  one  thousand  four  hundred  dollars,  conveyed 
to  W.  S.  Pamham  "the  same  title  that  we  received  from 
Daniel  Kane  and  Mary  Kane,"  which  conveyance  Pam- 
ham received  with  knowledge  of  plaintiffs'  mortgage  and  said 
other  liens.    Pamham  was  substituted  as  a  defendant  in  the 
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place  of  Mrs.  Davies,  and  answered,  joining  issues  with 
plaintiffs.  The  First  National  Bank  of  Emmetsburg,  a 
judgment  creditor  of  Daniel  and  Mary  Kane,  also  answered, 
joining  issues  with  plaintiffs.  Pamham.  and  the  bank 
alone  appear  in  resistance  to  plaintiffs  claims  on  this  appeal. 
II.  Appellees'  counsel  contend  and  cite  authorities  to 
show  that  this  power  of  attorney  does  not  authorize  Daniel 
Kane  to  execute  mortgages  as  attorney  in  fact  for  Mary 
Kane.  Counsel  for  appellants  say:  "Now  this  is  entirely 
superfluotis,  as  we  agree  with  him  on  that  point  We  insist, 
however,  that  this  unauthorized  act  of  Daniel  Kane  was 

ratified  and  accepted  as  her  act  by  her  conduct  after 
1  she  was  apprised  of  such  act."     Counsel  differ  as  to 

whether  ratification  of  such  an  act  must  be  in  writ* 
ing ;  but  this  we  do  not  determine,  as  we  think  the  evidence 
fails  to  show  a  ratification  by  Mary  Kane  in  writing  or 
otherwise.  Such  ratification  must  be  clear  and  express,  or 
be  implied  from  circumstances  equally  clear  and  undis- 
puted. Haynes  v,  Seachrest,  13  Iowa,  455.  There  is  no 
evidence  that  Mary  Kane  every  expressly  approved  of  the 
giving  of  said  mortgage,  nor  convincing  evidence  that  she 
knew  of  it  prior  to  the  commencement  of  this  action.  The 
acts  relied  upon  as  showing  ratification  are  that  Mary  Kane 
joined  in  the  deed  to  Mrs.  Davies,  that  she  has  never  dis- 
claimed  the  act,  and  makes  no  defense  to  plaintiffs'  mort- 
gage. That  she  joined  in  the  deed  does  not  even  indicate  a 
knowledge  of  the  mortgage,  nor  an  approval  thereof.  If  she 
did  then  know  of  the  mortgage,  the  making  of  the  quitclaim 
deed  does  not  show  ratification  of  it,  but  only  a  willingness, 
for  the  consideration  received,  to  part  with  her  interest  in 
the  land,  whatever  it  might  be.  Having  conveyed  her  inter- 
est before  the  commencement  of  this  action,  she  had  nothing 
left  to  defend  for,  and  therefore  her  failure  to  appear  cannot 
be  construed  into  a  ratification  of  the  mortgage.  Condi- 
tions may  exist  when  not  to  disclaim  an  act  may  consti- 
tute a  ratification  thereof ;  but  such  conditions  never  existed 
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in  this  case.    Mrs.  Kane  was  never  called  upon  to  disclaim 

or  aflSrm  this  mortgage  until  the  commencement  of  this 

action,  and,  having  parted  with  her  interest  in  the  land, 

there  was  no  occasion  for  her  doing  so  then.    We  agree  with 

counsel  that  the  power  of  attorney  did  not  authorize  Daniel 
Kane  to  execute  this  mortgage  for  and  on  behalf  of  Mary 

Kane,  and  we  are  of  the  opinion  that  the  evidence  fails  to 
show  that  Mary  Kane  ever  ratiffed  the  act, 

III.     Appellants  insist  that  Mrs.  Davies  and  Mr.  Pam- 
ham  are  estopped  by  their  answers  and  by  the  understand- 
ing as  to  plaintiffs'  mortgage  when  Mrs.  Davies  bought  the 
land.     Mrs.  Davies  did  answer,  alleging,  in  effect, 

2  that  the  mortgage  in  question  is  collateral  to  one 
securing  the  same  indebtedness  on  certain  property 

in  Estherville,  and  asking  that  plaintiffs  be  required  to  first 
exhaust  that  property.  W.  S.  Pamham,  when  substituted 
as  a  defendant,  adopted  this  answer ;  but  he  further  answered, 
admitting  that  plaintiffs'  mortgage  appeared  of  record, 
averring  "that  the  same  was  without  authority,  without  con- 
sideration, and  absolutely  void,  and  these  defendants,  Celia 
G;  Davies  and  W.  S.  Pamham,  deny  each  and  every  allega- 
tion in  the  third  paragraph  of  plaintiffs'  petition  contained.'^ 
The  validity  of  this  mortgage  was  thus  put  in  issue,  and 
therefore  there  was   no  estoppel   by  the   answers. 

3  Neither   Mrs.   Davies  nor  Mr.   Pamham   assumed 
the  incumbrances  on  the  land,  yet,  knowing  that  the 

land  was  liable  for  valid  liens,  and  that  the  Kanes  were 
insolvent,  they  purchased,  expecting  to  protect  the  title  by 
paying  the  valid  liens;  but  this  does  not  estop  them  from 
questioning  the  validity  of  any  of  said  liens.  There  was 
no  understanding  or  agreement  that  Mrs.  Davies  or  Mr. 
Pamham  should  recognize  or  pay  the  plaintiff's  mortgage. 
It  follows  from  the  conclusions  that  plaintiffs  take  nothing 
by  their  mortgage  as  to  the  interest  of  Mary  Kane  in  the 
lands  against  which  foreclosure  is  sought.  Daniel  Kane  had 
no  interest  in  the  three  forties  belonging  to  his  wife  that 
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he  could  mortgage,  and  he  could  not  mortgage  the  home- 
stead forty,  unless  his  wife  joined  in  the  execution  of  the 
same  joint  instrument.  Code,  section  2974.  This  Mrs. 
Kane  did  not  do,  and  therefore  the  mortgage  is  invalid,  even 
as  to  Daniel  Kane's  interest  in  the  homestead  forty.  In  view 
of  the  conclusion,  other  questions  discussed  need  not  be 
considered. — Affirmed. 


Mabtha  J.  ZuBEB  v.  George  W.  Johnson  et  al..  Appellants,  ui    258 

Sftles:  NOTiOB  to  buyer.  Plaintiff  conveyed  land  by  deed,  which 
was  recorded;  bat  she  remained  in  possession,  and  several  months 
afterwards  recorded  a  deed  back  to  her  from  her  gp*antee,  of  the 
same  date  as  the  other,  and  providing  that  she  would  support  him 
for  life,  as  part  of  the  consideration.  Intermediate  the  recordation 
of  the  deeds,  an  attachment  was  levied  on  the  land    as  her 

1  grantee^s.  After  the  second  deed  was  recorded,  a  sale  was  made, 
ander  the  attachment  creditor's  judgment,  to  one  who  had  be6n 
told  that  plaintiff  claimed  under  an  unrecorded  deed  and  as  a 
homestead.  In  fact,  Ihe  deed  back  to  plaintiff  was  antedated, 
not  having  been  made  until  the  day  of  record.  Held,  that  the 
execution  purchaser's  rights  were  subject  to  plaintiff. 

Parol  Efidence:  trusts.  Land  conveyed  to  plaintiff  on  condition 
that  she  should  support  the  grantor  for  life  and  afterwards 
exchanged  for  land  of  a  third  person,  which  by  mistake,  was  con- 
veyed to  plaintiff  absolutely.  To  rectify  the  mistake,  she  conveyed 

2  it  to  the  tirst  grantor,  on  the  agreement  that  he  should  reconvey 
to  her  on  condition  of  support.  Thereafter  and  before  he  recon- 
vejed,  the  land  was  seized  under  an  attachment  against  him. 
Eeld^  that  evidence  of  the  parol  agreement  for  the  reconveyance 
on  condition  of  support  was  not  inadmissible  as  ingrafting  an  ex- 
press trust  on  the  deed  to  the  first  grantor. 

Appeal  from  Montgomery  District   Court, — Hon.    N.   W. 

Macy,  Judge. 

•  Wednesday,  May  10,  18U'J. 

In  1892  J.  E.  Gepford  owned  a  certain  house  and  lot 
/in  Red  Oak  Junction,  Iowa,  and  made  a  parol  agreement 
Vol.  108  Itt-18 
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with  the  plaintiff,  then  a  widow  and  the  head  of  a  family, 
to  support  him  during  his  life,  and  to  receive  therefor  the 
said  house  and  lot;  and,  in  pursuance  of  the  agreement, 
plaintiff  took  possession  of  the  property,  and  occupied  it  till 

1895,  when  Gepford  deeded  plaintiff  the  property,  for  the 
•  same  consideration,  and  subject  to  an  incumbrance  thereon  of 

three  hundred  dollars.  The  deed  contained  the  provision  for 
the  support,  as  a  part  consideration  for  the  property,  and  a  for- 
feiture clause  in  case  of  a  failure  of  support.  In  May,  1895, 
this  property  was  exchanged  for  another  property,  of  greater 
value,  the  exchange  being  made  even  by  plaintiff  assuming  an 
incumbrance  on  the  new  place  of  two  thousand  two  hundred 
dollars.  This  property  was  conveyed  to  plaintiff  and  Gep- 
ford jointly,  Gepford  then  conveying  to  plaintiff,  with  the 
same  condition  as  to  support.  This  property  was  also  occu- 
pied by  plaintiff.  July  1,  1896,  plaintiff  exchanged  this 
second  property  for  a  third  one,  evenly,  the  deed  being  made 
to  her,  as  it  is  claimed,  by  mistake,  it  being  the  intention  to 
take  the  conveyance  jointly,  as  in  case  of  the  second  prop* 
erty;  and,  September  9,  1896,  to  rectify  said  mistake,  she 
conveyed  the  new  property  to  Gepford,  by  warranty  deed, 
under  an  agreement  that  he  should  reconvey  to  her,  with  the 
condition  as  to  support  in  the  deed,  which  was  done  March 
1,  1897.  This  last  property,  when  purchased,  was  under 
lease,  and  an  assignment  of  the  lease  was  taken  by  plaintiff. 
It  is  alleged  that  the  first  and  second  property  were  each 
occupied  by  her  as  a  homestead,  and  that  the  third  was 
obtained  for  that  purpose,  and  intended  for  such  occupa- 
tion as  soon  as  possession  could  be  obtained.     In  November, 

1896,  defendant  Heitt  commenced  suit  against  Gepford, 
aided  by  attachment,  and  levied  on  the  last-acquired  prop- 
erty; and  it  will  be  remembered  that  this  was  after  plain- 
tiff had  conveyed  the  property  to  Gepford,  and  before  Gtep- 
ford  had  reconveyed  it  to  her.  Judgment  was  obtained  in 
January,  1897,  and  the  property  thereafter  sold,  on  special 
execution,  March  6,  1897,  to  defendant  Hughes.     Prior  to. 
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Jixne  11^  1896,  defendant  Johnson  became  a  judgment 
creditor  of  plaintiff  in  justice  court,  and  on  that  date  he  filed 
in  the  oflice  of  the  clerk  of  the  district  court  a  transcript  of 
his  judgment,  and  he  claims  it  to  be  a  lien  on  the  property. 
TJiere  are  other  defendants  that  need  not  be  noticed.  This 
action  is  brought  to  quiet  the  title  in  the  premises  in  plain- 
tiff, claiming  that  Gepford  never  had  any  interest  in  the 
property  except  his  lien  thereon  for  his  support,  and  that 
defendant  Hughes  purchased  the  property  with  knowledge 
of  plaintiff's  rights,  and  that  the  property  is  exempt  as  her 
homestead,  and  because  of  pension  money  applied  to  its 
purchase  to  the  amount  of  four  hundred  and  thirty-four  dol- 
lars. The  district  court  found  for  the  plaintiff,  that  the 
premises  were  her  homestead,  exempt  from  both  the  Heitfc 
and  Johnson  judgments,  and  entered  judgment  quieting  the 
title  in  her,  as  prayed.  Defendants  Hughes  and  Johnson 
appealed. — Ajfirmed. 

J,  M.  JunJcm  and  Ralph  Pringle  for  appellant  Johnson. 

C.  E,  &  P.  W.  Richards  for  appellant  Hughes. 

W,  F.  Button  for  appellee. 

Gbai70eb,  J. — As  to  appellant  Johnson,  the  only  ques- 
tion is  whether  plaintiff  is  the  head  of  a  family,  so  that  the 
property  is  a  homestead.  We  need  only  say  that  the  fact 
clearly  appears  that  she  is  the  head  of  a  family,  so  as  to  be 
entitled  to  the  homestead  right  As  to  appellant  Hughes, 
his  rights  depend  on  his  being  protected  because  of  his  pur- 
chase at  the  sale  on  execution.  He  relies  on  the  then  condi- 
tion of  the  record,  which  showed  the  title  in  plaintiff,  the 
deed  from  Gepford  having  been  filed  for  record  March  1, 
1897,  and  his  purchase  being  on  the  sixth  of  that  same 
m(mth.  But  appellant's  thought  is  that,  the  attachment 
having  been  levied  November  5,  1896,  when  the  title  of 
record  was  in  Gepford,  the  lien  then  attached,  and  that  no 
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conveyance  thereafter  could  affect  such  a  lien.  Some  other 
facts  are  important.  Before  the  purchase  by  Hughes,  he 
was  info^ed  that  plaintiff  claimed  to  own  the  property 
by  virtue  of  an  unrecorded  deed ;  and  on  the  day  of  the  sale 
the  sheriff,  who  held  the  bid  of  Hughes,  was  notified  that 
plaintiff  claimed  the  property  as  her  homestead,  and  held  it 
by  warranty  deed.  It  also  appears  that  the  deed  then  on 
record,  although  really  executed  March  1,  1897,  was  dated 
back  to  September  9,  1896  (the  date  of  the  conveyance  by 
plaintiff  to  Gepford),  and  in  the  deed  is  the  provision  as 
to  support  from  that  date,  at  least,  as  a  part  consideration 
for  the  property,  which,  with  the  possession  in  the  plaintiff,, 
was  suflScient  to  put  Hughes  on  inquiry  to  know  the  facts. 
The  record,  as  to  the  information  it  gave,  was  somewhat 
peculiar.  The  conveyance  from  plaintiff  to  Gepford  was 
September  9,  1896,  and  the  deed"  back  to  her,  although  made 
and  filed  March  1,  1897,  was  dated  September  9,  1896;  sO' 
that,  when  Hughes  made  his  purchase,  the  record  disclosed 
facts  to  indicate  that  the  conveyances  to  and  from  Gepford 
were  practically  simultaneous,  which,  with  the  provisions 
as  to  support  in  the  deed,  and  the  possession  of  plaintiff,, 
makes  an  unusually  strong  case  of  notice  to  put  a  party  on 
inquiry.  The  case  is  in  no  way  within  the  rule  stated  in 
Mcuy  V.  Sturdivant,  75  Iowa,  116;  Bonnell  v.  Allerton,  51 
Iowa,  166,  and  like  cases.  In  Rogers  v.  Hussey,  36  Iowa, 
664,  from  which  appellant  quotes,  is  this  language:  "The 
record  title  would  fully  explain  the  fact  of  possession.  It 
would  be  natural  and  reasonable  for  any  one,  under  such 
circumstances,  to  refer  the  fact  of  possession  to  the  legal 
title.  No  one  -would  think  of  inquiring  whether  there  waa 
not  also  an  equitable  title,  antedating  the  legal  title.  If  it  is^ 
not  probable  and  natural  that  such  inquiry  would  be  made,. 

the  law  does  not  require  it  to  be  made."     This  case, 
1  in  its  facts,  is  somewhat  the  reverse  of  that.     Here 

the  record  condition  is  such  that  it  plainly  suggests 
the  probable  possession,  at  least,  in  plaintiff,  at  all  timea^ 
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since  the  conveyance  to  her  originally.  Some  importance 
is  attached  to  the  fact  that  Hughes  was  notified  that  plain* 
tiff  claimed  by  virtue  of  a  warranty  deed,  and  that  such 
notice  was  not  of  an  oral  agreement.  But  the  deed  itself 
gave  notice  of  an  agreement,  so  that  Hughes  was  put  on 
inquiry  to  know  what  it  was.  Appellant  misapprehends  the 
rule  stated  in  McCleery  v.  Wakefield,  76  Iowa,  529.  It 
states  the  rule  that  "a  purchaser  is  bound  to  take  notice  of  the 
right  under  which  one  in  possession  claims,"  but  that  "he  is 
not  chargeable  with  notice  of  a  right  or  claim  not  asserted,  or 
one  which  may  subsequently  accrue."  The  notice  here  is  of 
matters  asserted  and  relied  on. 

II.  It  is  claimed  that  the  evidence  to  show  the  agree- 
ment of  Gepford  for  support  was  inadmissible,  because  it 
ingrafted  an  express  trust  on  the  deed  to  him  of  September 
5,  1896.     The  evidence  shows  the  reveree  of  an  attempt 

to  create  an  express  trust.  Gepford  had  an  equitable 
2  interest  to  secure  his  support     The  purpose  was  to 

secure  him  in  that  interest,  and  nothing  more.  The 
intention  was  to  reconvey  at  once,  which  was  not  done, 
because  of  sickness  and  inadvertence,  and  by  the  transaction 
merely  to  effect  a  security.    The  judgment  is  affirmed. 


People's  Savings  Bank  of  Des  Moines,  Iowa,  Appellant, 

v.  E.  W.  Gifford  et  al. 
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indebted  to  a  bucket  shop  for  margins  on  options  gave  a  check  

drawn  in  favor  of  himself  and  endorsed  in  blank  to  one  of  the 

1  proprietors,  who  cashed  it  at  a  bank,  and  gave  the  money  to  his 
partner.  Payment  being  refused  by  the  drawee  bank,  it  was 
returned  to  the  bank  where  it  had  been  cashed,  and  taken  up  with 

S  the  note  of  the  drawer,  payable  to  the  order  of  one  of  the  bucket 
shop  proprietors,  and  endorsed  in  blank.  Etld,  that  a  finding 
that  in  cashing  the  check,  the  bucket  shop  proprietor  did  not  act 
as  the  drawer's  agent,  that  the  alleged  debt  was  not  paid  by  the 
giving  of  the  check,  and  that,  therefore,  the  note  was  given  in  pay 
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meat  of  %  gambliog  transactioD,  and  hence  was  void,  was  war- 
ranted. 
Sams.    A  note  given  in  settlement  of  a  balance  growing  out  of 
2    backet  shop  transactions  in  which  no  delivery  of  the  property 
dealt  in  was  made  or  contemplated,  is  void. 

Ghscks:  Payment,    The  note  was  not  purged  of  its  illegal  eonsider- 

4    ation  by  the  fact  that  a  third  person  signed  it  as  surety,  and  that 

its  payee  was  not  the  same  as  the  payee  of  the  check,  and  that, 

by  giving  it.  an  extension  for  the  payment  of  the  alleged  debt 

was  procured. 

Same.    The  acceptance  of  a  check  payable  to  the  drawer  or  bearer, 

8    and  endorsed  in  blank,  does  not.  in  the  absence  of  an  express 

agreement,  constitute  a  payment  of  the  debt. 
Sureties.    One  endorsing  a  note  merely  as  a  surety  is  not  liable 
4    thereon  where  it  is  void  as  against  the  maker. 

Appeal  from  Story  District  Court. — Hon.  S.  M.  Wbavbe^ 

Judge. 

Wednesday,  May  10,  1899. 

Action  at  law  to  recover  an  amount  alleged  to  be  due 
on  a  promissory  note.  There  was  a  trial  by  the  court  without 
a  jury,  and  a  judgment  in  favor  of  the  defendant  for  costs. 
The  plaintiff  appeals. — Affirmed, 

Bailey  &  Ballreich  and  McCarthy  &  Lee  for  appellant 
(?.  A.  Underwood  ioi  appellees. 

Robinson,  C.  J. — The  note  in  suit  was  made  by  E.  W. 
Gifford  and  H.  M.  Funson  for  the  sum  of  four  hundred  and 
twenty-five  dollars,  was  made  payable  to  J.  T.  James  or 
order,  and  is  indorsed  in  blank.  A  payment  thereon  of  two 
hundred  and  ninety  dollars  has  been  made.  The  defendants 
arc  the  makers  of  the  note.  They  allege  that  it  was  given  in 
settlement  of  an  alleged  indebtedness  which  grew  out  of  the 
gambling  transactions  had  by  Gifford  with  the  firm  of  J.  T. 

James  &  Co.,  and  that  it  is  for  that  reason  void.  The 
1  court  was  authorized  to  find  that  the  material  facts 

involved  in  the  making  of  the  note  were  substantially 
as  follows:    In  the  year  1896,  the  firm  of  J.  T.  James  &  Co., 


t  * 
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of  which  J.  T.  James  and  J.  B.  Henshaw  were  the  mem- 
bers, was  engaged  in  operating  an  oflSce  in  the  city  of  Des 
Moines  known  as  a  bucket  shop,"  and  dealt  in  options  on 
grain  and  stock.  Actual  delivery  of  the  property  in  which 
the  firm  pretended  to  deal  was  not  made  or  contemplated,  and 
its  business  was  prohibited  by  chapter  93  of  the  Acts  of  the 
Twentieth  General  Assembly.  The  defendant  Gifford  had 
dealings  with  the  firm  in  its  line  of  business,  and  in  May, 
1896",  there  was  a  settlement,  at  which  it  was  agreed  that 
Gifford  owed  the  firm  four  hundred  and  fifteen  dollars  on 
account  of  his  dealings  with  it  in  options.  Thereupon  Gifford 
drew  his  check,  payable  to  himself  or  bearer,  on  a  bank  of 
Nevada,  Iowa,  for  the  amount  stated,  indorsed  it  in  blank 
and  delivered  it  to  Henshaw.  He  took  it  to  the  plaintiff,  and 
received  from  it  the  amount  of  the  check,  and  paid  it  to 
James.  .  The  bank  on  which  the  check  was  drawn  refused 
payment,  the  check  was  protested,  and  returned  to  Gifford, 
and  the  note  in  suit  was  then  given  in  lieu  of  it  and  for  pro- 
test fees. 

I.  It  was  well  settled,  prior  to  the  enactment  of  chap- 
ter 93  of  the  Acts  of  the  Twentieth  General  Assembly,  that 
an  executory  contract  for  the  sale  of  property  is  void  where 
delivery  of  the  property  was  neither  made  nor  contemplated, 
and  where  settlement  was  to  be  made  by  the  payment  of  the 
difference  between  the  contract  price  and  the  market  price  of 
the  property  at  the  time  fixed  for  settlement.  First  National 
Bank  of  Lyons  v.  OsTcaloosa  Packing  Co.,  66  Iowa,  41,  and 
cases  therein  cited.  See,  also,  Counselman  v.  Reichart,  103 
Iowa,  430.  Transactions  of  that  kind  are  mere  gambling  con- 
tracts. Banh  v.  Carroll,  80  Iowa,  11.  See,  also,  Shipley  t?. 
Reasoner,  80  Iowa,  548 ;  Osgood  v.  Bander,  75  Iowa,  550. 
They  are  also  prohibited  by  chapter  93,  already  cited.  If, 
therefore,  the  note  in  suit  was  given  in  settlement  of  a  bal- 
ance which  grew  out  of  dealings  in  options,  it  is  void. 

IL  The  appellant  does  not  deny  that  the  law  is  as  stated, 
but  contends  that  it  is  not  applicable  in  this  case.    It  is  said 
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that  Gifford  delivered  the  check  to  Henshaw,  with  the  request 
that  he  obtain  the  money  for  which  it  was  drawn, 

3  and  deliver  it  to  James  &  Co. ;  that  Gifford  made  the 
check  payable  to  himself  because  he  did  not  wish  the 

bank  on  which  it  was  drawn  to  know  that  he  had  been  deal- 
ing in  options;  that  he  made  Henshaw  his  agent  to  obtain 
money  on  the  check ;  that  Henshaw  had  nothing  to  do  with 
transacting  the  business  of  the  firm,  although  a  member  of  it, 
and  that  in  what  he  did  he  acted  as  the  agent  of  Gifford; 
that  the  gambling  debt  was  not  paid  with  the  check,  but  with 
the  money  obtained  for  it  by  Gifford,  through  his  agent.  We 
aie  of  the  opinion,  however,  that  the  evidence  fully  author- 
ized the  district  court  to  find  that  Henshaw,  in  all  he  did, 
represented  and  acted  for  his  firm,  and  not  Gifford ;  that  the 
giving  of  the  check  did  not  pay  the  gambling  debt ;  and  that 
the  making  of  the  note  in  suit  was  a  part  of  the  unlawful 
transaction. 

The  appellant  contends  that  the  rule  which  applies  to 
ordinary  checks  should  not  be  applied  to  the  one  in  question, 
because  that  was  made  payable  to  the  drawer.  Uo  authority 
is  cited  to  sustain  that  claim,  and  we  do  not  think  it  is  well 
founded.  The  cheek  was  made  payable  to  the  bearer,  and, 
although  indorsed  by  the  payee,  would  have  passed  current 
as  readily  without  his  indorsement  The  plaintiff  accepted 
the  note  in  lieu  of  the  check  and  the  indorsement  of 

4  Henshaw.     It  is  true  the  payee  of  the  note  was  not 
the  payee  of  the  check.     The  note  was  signed,  not 

only  by  the  drawer  of  the  check,  but  also  by  another,  and 
more  than  three  months  were  given  in  which  to  pay  the  note, 
but  none  of  these  differences,  singly  or  collectively,  purged 
the  note  of  its  illegal  consideration,  nor  give  it  validity. 
Funson  was  a  surety  merely,  and  is  not  bound  by  the  note, 
if  it  is  void  as  to  his  principal. 

Some  claim  is  made  to  the  effect  that  the  defendants 
are  estopped  to  dispute  the  validity  of  the  note,  but  the  claim 
is  not  supported  by  the  evidence.    The  finding  of  the  district 
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court  that  the  note  was  void  has  such  support  in  the  evidence 
that  we  are  not  authorized  to  disturb  the  judgment  rendered. 
It  is  therefore  affirmed. 


Deebb,  Wells  &  Co.,  Appellants,  v.  Bonne  &  West,  D.  K.        [^  g^l 
Bonne,  E.  S.  West,  and  J.  C.  Bonne.  i(»  ^ 

'  '  118    728 I 
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Husband  and  Wife:  liability  fob  debt:  Separate  estate.    A  wife's  i^  ^ 

separate  property  is  not  liable  for  her  tiusband's  debts,  even  ,-^ 

though  part  of  it  has  been  acccumla  ed  on  account  of  the  skill  |]34  ^^ 

and  time  gratuitouslj  given  by  the  husband  to  its  management.  — 

Appeai  from  Shelby  District   Court, — Hon.    Waltbb   T. 

Smith,  Judge. 

Wednesday,  May  10,  1899. 

Action  in  equity  to  subject  property  in  the  name  of 
the  wife  to  the  payment  of  a  judgment  against  her  husband. 
Kelief  prayed  was  denied,  and  tjje  plaintiff  appeals. — 
Affirmed. 

Tho8.  H.  Smith  for  appellant 

O.  W.  Cullison  for  appellees. 

Ladd,  J. — The  stock  in  trade  and  building  of  J.  C. 
Bonne  were  destroyed  by  fire  August  20,  1892,  and  on  the 
following  day  he  assigned  his  other  property  not  exempt 
from  execution,  together  with  claims  under  policies  of  insur- 
ance, to  George  H.  Rink,  for  the  benefit  of  all  his  creditors. 
Thereupon  the  good  people  of  Shelby  and  vicinity  raised,  by 
voluntary  contribution,  about  eight  hundred  dollars,  and 
presented  it  to  his  wife,  D.  K.  Bonne.  With  this  she  con- 
structed another  building,  purchased  goods,  and  engaged  in 
business  similar  to  that  previously  conducted  by  her  hus- 
band.    If  the  agent  of  the  plaintiff  arranged  with  him  to 
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ship  goods  in  the  name  of  an  employe  or  herself,  to  avoid 
creditors,  she  was  not  aware  of  it,  and  in  fact  paid  the  bills. 
In  February,  1893,  she  formed  a  partnership  with  E.  S. 
West,  which  has  continued  since,  and  the  firm  of  Bonne  & 
West  has  assets  valued  at  over  three  thousand  dollars.  During 
all  this  time  J.  C.  Bonne  managed  her  interest  in  the  busi- 
ness, and  gave  it  his  entire  time  and  attention,  without  any 
agreement  whatever  with  reference  to  his  compensation. 
True,  his  answers  on  this  pointy  in  the  proceedings  auxiliary 
to  execution,  were  somewhat  equivocal.  But  these,  when 
considered  in  connection  with  the  answers  of  his  wife,  leftve 
no  doubt  of  the  conclusion  stoted.  Nor  do  we  think  the  evi- 
dence justifies  the  conclusion  that  conducting  the  business 
in  her  name  was  a  mere  scheme  to  hinder  and  delay  or  defraud 
his  creditors.  The  fact  that  he  was  doing  business  for  and 
in-  his  wife's  name  does  not,  alone,  warrant  such  an  infers 
ence.  After  the  final  distribution  of  the  moneys  by  the 
assignee,  derived  from  his  estate,  he  was  still  indebted  several 
thousand  dollars,  and  it  is  evident  that,  without  means,  he 
was  not  in  a  situation  to  engage  in  business  again.  The 
money  donated  belonged  to  the  wife,  and  we  know  of  no 
reason  why  she  might  not  re-establish  the  business  of  her 
husband,  destroyed  by  fire,  and  prosecute  it  with  her  own 
means  and  credit  Code,  section  3164.  Spajfard  v.  Warren^ 
47  Iowa,  47.  That  she  did  so,  with  the  aid  of  her  husband, 
and  both  so  intended,  this  record  leaves  not  the  slightest 
doubt.  The  labor  and  sagacity  of  the  husband  undoubtedly 
contributed  largely  to  the  accumulation  of  the  property,  but 
these  he  voluntarily  gave,  with  no  agreement  for  recompense. 
In  Robb  V-  Brewer,  60  Iowa,  540,  the  court  said :  "The  use 
by  the  husband  of  his  personal  earnings  in  payment  for  prop- 
erty purchased  by  his  wife  amounts,  in  legal  contemplation, 
to  a  gift  of  such  property  to  his  wife.  As  the  earnings  were 
exempt  from  execution  at  the  time  they  were  employed  in 
the  acquisition  of  the  property  in  controversy,  a  voluntary 
gift  of  such  earnings  was  no  fraud  upon  the  husband's  ored- 
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iters.  Thef  earnings  being  exempt  from  execution,  her  hus- 
band had  a  right  to  employ  them  as  he  pleased/^ 
Corse  V,  Reticker,  95  Iowa,  25;  Nash  v.  Stevens, 
96  Iowa,  616.  That  neither  the  husband  nor  his 
creditors  can  lay  any  claim  to  the  improvements  of  the  wife's 
land  or  its  products,  though  made  or  produced,  in  whole  or  in 
part,  by  his  labor,  is  well  settled.  Cam  v.  RoyeVy  55  Iowa, 
651 ;  Webster  v.  HUdreth,  33  Vt  457 ;  Burleigh  v.  Coffin, 
22  N.  H.  118 ;  Feller  v.  Alden,  23  Wis.  301 ;  Rush  v.  Vought, 
55  Pa,  St.  437.  In  Feller  v,  Alden,  supra,  an  apportion- 
ment is  suggested,  but  held  not  to  be*  involved,  as  the  action 
was  at  law.  In  Olidden  v.  Taylor,,  16  Ohio  St  509,  the  hus- 
band took  the  wife's  property,  and  controlled  it  absolutely, 
merely  telling  her  that  he  would  "support  the  family,  spend 
what  money  he  desired,  and  invest  the  residue  for  her  bene- 
fit ;"  and  all  save  her  investment,  with  interest,  was  subjected 
to  the  payment  of  his  debts.  In  Hoa^g  v.  Martin,  80  Iowa, 
718,  the  husband,  in  feeble  health,  and  unable  to  do  fann 
work,  did  all  the  business  for  the  wife,  and  thereby  aidcll  in 
the  aecunmlation  of  the  property ;  and  the  court  said :  In 
view  of  these  facts,  it  was  but  natural,  and  in  the  ordinary 
course  of  experience,  that  he  should  attend  to  the  business 
affairs  of  his  wife ;  and  the  fact  that  his  labor  in  this  respect 
aided  in  the  accumulation  of  the  property,  if  voluntarily 
done,  would  not  devest  her  of  title,  or  give  him  a  specific 
interest  therein."  In  Russell  v.  Long,,  52  Iowa,  250,  the 
cows  of  the  wife  were  cared  for  by  the  husband,  and  k('T)t  oa 
a  farm  rented  by  him;  and  the  court,  speaking  through 
Rothrock,  J.,  said:  "But  it  is  contended  that  the  increase 
of  the  property  belongs  to  the  husband,  because  he  was 
the  party  by  whose  labor,  skill,  and  care  such  increase  was 
produced.  If  it  had  been  shown  that  the  husband  hired 
the  cows  of  the  plaintiff  for  a  given  period,  and  that  during 
such  period  the  increase  was  produced,  there  might  be  force 
in  the  suggestion.  But  the  record  shows  that  the  husband 
voluntarily  expended  his  labor,  and  the  products  thereof,  in 
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the  care  and  keeping  of  his  wife's  property ;  and  it  does  not 
appear  that  there  was  any  agreement  for  compensation, 
either  in  the  increase  of  the  property  or  otherwise.  We 
think  the  property  was  not  liable  for  the  payment  of  the 
husband's  debts."  Whatever  the  obligation  of  the  husband 
to  work  for  the  benefit  of  his  creditors,  there  is  no  rule  in  law 
or  equity  preventing  him  from  voluntarily  and  gratuitously 
devoting  his  labor  and  skill  to  the  business  of  his  wife. 
Webster  v.  HUdreth,  supra.  There  is  no  magic  in  the  hus- 
band's touch  by  which  he  may  acquire  an  interest  in  her 
separate  property  by  .his  mere  supervision  of  labor.  If 
entitle4  to  anything,  it  must  be  compensation  owing  to  an 
express  agreement,  as  there  is  no  implied  obligation  on  the 
part  of  the  wife  to  pay  her  husband  for  services  rendered. 
Leivis  t?.  Johns,  24  Cal.  98.  Penn  v.  Whitehead,  17  Grat. 
603  (94  Am.  Dec.  478),  is  not  in  point,  as  that  was  a  contest 
between  creditors,  in  which  the  rights  of  the  wife  were  not 
involved.  We  conclude  that,  as  the  wife  engaged  in  the  busi- 
ness of  the  firm  of  which  she  is  a  member  in  good  faith,  and 
the  husband  voluntarily  gave  his  services,  he  acquired  no 
interest  in  the  firm  property  which  may  be  subjected  to  the 
payment  of  his  individual  debts. — Affirmed. 


Jane  McCarthy,  Appellant,  v.  George  Trumacher. 

Landlord  and  Teniint:  removal  of  improvements.  The  execution  of 
a  new  lease,  providing  that  the  tenant  should  deliver  the  premises 
in  as  good  condition  as  they  were  then  in,  does  not  deprive  him 
of  a  right  granted  under  a  prior  lease  to  remove  improvements 
erected  by  him  with  the  knowledge  and  consent  of  the  lessor  and 
which  were  removable  without  material  injnry  to  the  realty;  the 
occupancy  being  continuous  under  both  leases. 

Appeal  from  Plymouth  District   Court. — Hon.   John   F. 

Oliver,  Judge. 

Wednesday,  May  10,  1899. 


May  1899]  McCarthy  v.  Trumachbb.  285 

Action  to  recover  rent  and  for  damages  caused  by  the 
removal  of  outbuildings  and  fences  taken  by  defendant.  The 
action  was  brought  originally  in  a  justice  court.  Upon  hear- 
ing there  had,  there  was  ^  judgment  for  defendant.  Plain- 
tiff appealed,  and  the  cause  was  tried  in  the  district  court,, 
the  result  again  being  in  defendant's  favor.  It  comes  to 
this  court,  through  plaintiff's  appeal,  on  certain  questions^ 
certified  by  the  district  court,  to  which  we  shall  more  spe- 
cifically refer  hereafter. — Ajfirmed, 

J.J,  Oibbofi  and  7.  8.  Struble  for  appellant., 

Zink  &  Boseberry  for  appellee. 

WATEB3£Aisr,  J. — ^Defendant  leased  a  tract  of  land  from 
plaintiff,  by  oral  agreement,  for  the  year  ending  March  1,. 
1893,  with  the  privilege  of  renewal.  It  was  part  of  this 
agreement  that  defendant  should  have  the  right,  when  his 
tenancy  ceased,  to  remove  from  the  premises  any  and  all 
improvements  which  he  should  make  for  his  own  con- 
venience. During  his  occupancy,  defendant,  with  the 
knowledge  and  assent  of  plailitiff,  placed  on  the  leased 
premises  the  property  which  is  the  subject  of  this  action. 
Thereafter  defendant  took  from  plaintiff  a  written  lease 
containing  this  provision:  "That  he  [defendant]  will 
deliver  up  said  premises  at  the  end  of  said  term  in  as  good 
order  and  condition  as  the  same  are  now  in,  or  may  be  put 
in  by  said  lessor,  reasonable  use  and  wear  thereof,  accident  by 
fire,  and  other  casualties,  happening  without  fault  of  the 
lessee,  excepted."  The  occupancy  of  the  tenant  under  the 
different  leases  was  continuous.  The  removal  of  the  improve- 
ments was  made  about  the  time  the  tenancy  ceased,  and  with- 
out material  injury  to  the  real  estate.  This  statement  of  the 
facts  as  recited  in  the  certificate  of  the  trial  judge  will  suffice 
to  an  understanding  of  the  questions  submitted,  which  are 
as  follows:  "(1)  Did  the  improvements  in  question,  by 
virtue  of  the  parol  agreement  aforesaid,  become  and  remain 
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the  personal  property  of  the  tenant  after  the  execution  of 
the  written  lease,  notwithstanding  the  agreement  contained 
therein,  and  hereinabove  quoted?  (2)  Did  the  defendant, 
by  signing  the  written  lease  without  reserving  therein  the 
right  to  remove  such  improvements,  become  estopped  from 
removing  them  after  March  1,  1896,  without  the  consent  of 
the  landlord?  (3)  Could  the  tenant,  by  virtue  of  the  pre- 
vious parol  lease,  and  the  aforesaid  parol  agreement  as  to 
improvements,  without  the  consent  of  the  landlord,  legally 
remove  and  carry  away  said  improvements,  notwithstanding 
the  terms  of  the  written  lease  above  stated,  without  being 
liable  to  the  landlord  for  the  reasonable  value  of  the  materials 
of  which  said  improvements  were  made  ?" 

The  rule  established  at  law  is  that  if  a  tenant,  during  his 
term,  has  made  improvem^its  on  the  leased  premises  which 
would  be  deemed  a  part  of  the  realty  as  between  grantor  and 
grantee,  and  at  the  end  of  his  term  surrenders  possession  to 
the  landlord  without  removing  such  fixtures,  the  title  thereof 
vests  in  the  latter;.     The  greater  number  of  cases  hold  that 
the  taking  of  a  new  lease  which  contains  no  agreement  as  to 
the  fixtures  operates  as  a  surrender,  and  deprives  the  tenant 
of  his  right  of  removal.     Carlin  v,  Ritter^  68  Md.  4Y8  (18 
Atl.  Rep.  370)  ;  HeddericJc  v.  Smith,  103  Ind.  Sup.  203 
(2  :N".  E.  Rep.  315) ;  Sanitary  Dist.  v.  Cook,  169  111.  Sup. 
184  (48  K  E.  Rep.  461) ;  Taylor  Landlord  &  Tenant,  sec- 
tion 552.     There  are,  however,  some  well  considered  cases 
opposed  to  this  doctrine.     See  Kerr  v.  Kingsbury,  39  Mich. 
150 ;  Second  National  Bank  v.  Merrill  Go,,  69  Wis.  501  (34 
N.  W.  Rep.  516).     But  we  are  not  requirel  to  decide  this 
question.     In  the  case  at  bar,  by  express  agfeement  between 
the    landlord    and    the   tenant,    these    improvements    were 
determined  to  be  chattel  property,  with  a  right  of  removal  in 
the  tenant     Corwin  Dist.  Tp,  v,  Moorhead,  43  Iowa,  466 ; 
Mickle  V.  Douglas,  75  Iowa,  78.    When  the  written  lease  was 
executed,  it  covered  only  the  realty.     It  no  more  included 
those  chattels  than  any  other  personal  property  belonging 
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to  the  tenant,  and  upon  the  demised  premises  at  the  time. 
By  taking  the  new  lease  the  tenant's  rights  to  any  personal 
property  belonging  to  him  were  neither  lost  nor  in  anywise 
affected.  This  view  has  direct  support  in  Wright  v.  Mac- 
donell  88  Tex.  Sup.  140  (30  S.  W.  Eep.  907). 

It  is  manifest  from  what  we  have  said  that  the  first  and 
third  interrogatories  propounded  should  have  been  answered 
in  the  afltenative,  and  the  other  in  the  negative. — ^Affirmed. 


Albebt  Harrington,  Plaintiff  and  Appellant,  Frank  Rey- 
nolds, Receiver,  Appellant,  v.  Rosanna  Foley,  fo8  28? 
John  C.  Foley  and  Elizabeth  C.  Foley.                      — -  ~^ 

'  133     371) 

Deeds  as  Mortgages*  Defendant  and  mortgagor  agreed  that  defendant 
should  procfure  an  assignment  of  the  mortgage,  the  mortgagor  to 
furnish  part  of  the  consideration,  and  foreclose  it,  and  within 
a  year  thereafter  the  mortgagor,  was  to  repay  him  the  amount 

1  advanced  to  procure  the  assignment,  whereupon  he  was  to  assign 
to  her  the  certidcate  of  sale.    Defendant  procured  an  assignment 

2  of  the  mortgage,  foreclosed  it,  and  bid  in  the  premises  in  his  own 
name,  but  the  mortgagor  failed  to  repay  him  the  amount  advanced 
within  the  time  specified,  and  a  sheriff's  deed  to  the  premises  was 
issued  to  the  defendant.  Held,  that  defendant  held  the  title  to 
the  property  only  as  security  for  the  money  advanced  by  him. 

Possession.    Under  Code,   1878,  section  1088,  providing   that  the 

5  mortgagor  of  real  property  shall  retain  the  legal  title  and  right 
of  possession,  the  holder  of  the  absolute  title  in  fee  to  lands  as 
security  for  a  loan  is  not  entitled  to  possession. 

Redemption.    The  owner  of  land  to  which  another  holds  the  title  as 
4    equitable  mortgagee  is  entitled  to  the  statutory  period  of  redemp- 
tion after  a  decree  fixing  the  status  of  the  parties. 

Beceivkb:  Costs.  A  receiver  appointed  at  the  instance  of  the  plain- 
tiff in  an  action  to  quiet  title  is,  where  the  validity  of  his  appoint- 

6  ment  is  unquestioned  and  his  report  unobjected  to,  entitled  to  his 
commissions  and  the  expenses  of  his  receivership,  even  though 
the  defendant  sustains  his  claim  to  the  right  of  possession  of  the 
property. 

Pleading:  Belief,    Damages  sustained  by  defendant  in  an  action  to 

7  quiet  title,  through  the  appointment  of  a  receiver  for  the  lands  at 
plaintiff's  request,  cannot  be  recovered  unless  pleaded  in  the 
answer. 


288  Harrinoton  v.  Foley.  [108  Iowa 

Trngto:  parol  testimony.  Though  the  contract  respecting  the  pro- 
curement of  the  mortgage  was  made  in  behalf  of  the  mortgagor  by 
an  agent,  who  executed  it  in  her  name  as  principal,  and  part  of  the 
8  consideration  for  the  assignment  of  the  mortgage  furnished  on 
behalf  of  the  mortgagor  was  in  fact  the  agents  money,  the  mort- 
gagor's beneficial  ownership  of  the  premises  could  be  established 
by  parol,  it  not  being  an  attempt  by  the  principal  to  establish  a 
trust  in  the  agent. 

Appeal  from   Woodbury   District  Court, — Hon.    William 

Hutchinson,  Judge. 

.      Wednesday,  May  10,  1899. 

Suit  in  equity  to  quiet  title,  for  an  injunction,  and  the 
appointment  of  a  receiver,  for  an  accounting  and  other 
equitable  relief.  Defendants  claim  that  plaintiff's  title  to 
the  real  estate  is  held  as  security  for  money  advanced,  and 
is  in  fact  a  mortgage ;  deny  that  plaintiff  has  any  interest  in 
the  crops  raised  upon  the  premises;  and  ask  judgment  for 
damages.  A  receiver  was  appointed,  who  took  possession  of 
the  real  estate,  harvested  the  crops,  and  sold  them  under 
orders  of  court.  The  trial  court  found  that  plaintiff  held 
title  to  the  land  as  security  for  the  payment  of  four  thousand 
dollars;  that  defendants  were  entitled  to  the  crops  taken  by 
the  receiver,  and  were  further  entitled  to  damages  by  reason 
of  the  receivership;  dissolved  the  injunction  which  had  then^ 
tofore  been  granted ;  discharged  the  receiver;  and  taxed  up  all 
the  costs  and  expenses  of  the  receivership  to  plaititiff.  A 
judgment  was  also  rendered  against  Rosanna  C.  Foley  for  the 
amount  of  the  loan,  with  interest,  and  special  execution  was 
ordered  for  the  sale  of  the  property,  thus  giving  defendants 
the  statutory  period  of  redemption.  Plaintiff  and  the  receiver 
appeal. — Modified,  affirmed,  and  reiwrsed. 

Charles  A,  Dickson  for  appellants. 

Kennedy,  Jackson  &  Kennedy  for  appellees  Rosanna  C. 
Foley  and  John  C.  Foley. 

C.  W.  Taylor  for  appellee  Elizabeth  C.  Foley. 


May  1899J  Harrington  v.  Foley.  289 


Deemeb^  J. — ^Rosaima  Foley  and  John  0.  Foley  were 
for  many  years  prior  to  the  time  this  controversy  arose  the 
owners  of  the  subject  of  the  litigation, — a  farm  of  alxyut 
three  hundred  acres, — situated  in  Woodbury  county,  Iowa, 
They  mortgaged  the  same  to  one  Ormsby,  trustee,  to  secure 
the  sum  of  four  thousand  one  hundred  and  seventy-five  dol- 
lars. This  mortgage  matured  June  1,  1892.  About  the 
time  this  mortgage  matured,  one  Burd,  who  was  Mrs.  Fotey's 
attorney,  induced  her  to  make  a  new  loan  of'  the  Security 
Company  of  Hartford,  Conn.,  for  the  avowed  purpose  of 
taking  up  the  Ormsby  mortgage.  Burd  received  the  money 
advanced  by  the  Security  Company,  and  afterwards 
absconded,  without  paying  the  Ormsby  mortgage.  The 
holder  of  the  Ormsby  mortgage  was  threatening  fore- 
closure, and  Mrs.  Foley,  anxious  to  defeat  the  Security  Com- 
pany, consulted  another  attorney,  who  advised  her  that  the 
Ormsby  mcwrtgage  should  be  secured  by  some  one  who  was 
friendly  to  her,  and  a  foreclosure  made  in  such  manner  as  to 
practically  defeat  the  Security  Company's  mortgage.  Acting 
upon  this  suggestion,  Elizabeth  Foley,  a  daughter  of  Bos* 
anna,  induced  the  plaintiff  to  furnish  four  thousand  dollars, 
which,  with  six  himdred  and  sixty-two  dollars  and  eighteen 
cents,  to  be  furnished  by  the  Foleys,  would  procure  the 

Ormsby  mortgage.  At  the  time  a  contract  was  drawn 
1  up  beitlween  the  parties,  which  reads   as  follows: 

'^Whereas,  an  assignment  has  been  made  by  R.  S. 
Ormsby,  trustee,  and  W.  T.  Tilf ord,  beneficiary,  of  a  certain 
mortgage  executed  by  Rosanna  Foley  and  John  C.  Foley, 
wife  and  husband,  covering  certain  lands  therein  described, 
in  Woodbury  coimty,  Iowa,  which  mortgage  is  recorded  in 
Book  43  of  Mortgages,  page  285,  in  Woodbury  County 
Becords,  to  Albert  Harrington,  for  the  sum  of  four  thousand 
six  hundred  sixty-two  and  18-100  ($4,662.18)  dollars;  and 
whereas,  the  mortgage  bond  covered  by  said  mortgage  has  also 

been  transferred  to  said  Harrington ;  and  whereas,  Elizabeth 
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C.  Foley  has,  in  fact,  furnished  some  of  said  money :  This 
memorandum  is  made  as  evidence  of  the  respective  rights  of 
said  Harrington  and  said  Elizabeth  C.  Foley,  viz. :  (1) 
Of  the  moneys  so  furnished  as  aforesaid  the  said  Harrington 
has  furnished  the  sum  of  four  thousand  ($4,000)  dollars,  and 
the  said  Elizabeth  C.  Foley  the  sum  of  six  hundred  sixty-two 
and  18-100  ($662.18)  dollars ;  that  being  the  amount  due  upon 
the  said  bond  and  mortgage  to  the  first  day  of  February, 
1895.  (2).  That  the  said  Harrington  is  to  foreclose  the  said 
bond  and  mortgage,  and  has  employed  Chase  &  Dixon  as 
attorneys  for  such  foreclosure,  and  said  foreclosure  shall  be 
had  without  expense  to  said  Harrington.  (3)  For  the  four 
thousand  ($4,000)  dollars  paid  by  said  Harrington  he  is  to 
have  back  the  principal  and  interest  thereon  at  the  rate  of  8 
per  cent,  per  annum  on  or  before  one  year  from  date,  and 
upon  payment  of  that  sum  he  will  assign  the  said  bond  and 
mortgage,  or  the  judgment  into  which  they  may  be  merged, 
or  the  certificate  of  sale  which  he  may  have  taken,  as  may  be 
necessary,  upon  the  payment  to  him  of  the  said  amount,  and 
the  said  Elizabeth  C.  Foley  is  to  have  all  excess  of  the  amount 
received  upon  the  said  foreclosure.  In  case  the  premises 
should  have  been  redeemed  by  the  second  mortgagee,  or  other 
party,  the  redemption  money  shaU  be  proportioned  as  afore- 
said.  The  said  Harrington  shall  receive  four  thousand 
($4,000)  dollars,  with  interest  on  said  sum  at  eight  per  cent 
(8  per  cent.)  per  annum  to  the  time  of  such  redemption,  and 
the  said  Elizabeth  C.  Foley  shall  receive  all  moneys  in  excess 
of  such  amount  The  above-named  parties  have  signed  the 
memorandum  this  2nd  day  of  February,  1895.  Albert  Har- 
rington. Elizabeth  C.  Foley.^'  The  money  thus  procured 
was  paid  to  the  holder  of  the  Ormsby  mortgage,  and  the  note 
which  it  was  given  to  secure,  as  well  as  the  mortgage  itself, 
was  assigned  to  plaintiff  Harrington.  Shortly  thereafter  two 
actions  were  conmienced  by  Messrs.  Chase  &  Dickson,  who 
Were  attorneys  for  Mrs.  Foley,  one  to  foreclose  the  Ormsby 
mortgage,  and  the  other  to  set  aside  the  mortgage  given  to  the 
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Security  Company.  The  foreclosure  suit  went  to  judgment 
on  March  22,  1895,  and  the  property  was  sold  to  plaintiff 
Harrington  imder  special  execution  April  23,  1895.  After 
the  sale,  and  before  the  equity  of  redemption  had  expired, 
the  Security  Company,  which  was  made  a  party  to  the  fore- 
closure suit,  and  senred  with  notice  by  publication,  appeared, 
and  filed  a  pleading,  in  which  it  claimed  that  its  mortgage 
was  superior  to  that  of  the  Ormsby  mortgage.  Thus  matters 
stood  until  February  8,  1897,  when  a  stipulation  was  entered 
into,  by  the  terms  of  which  the  Security  Company  withdrew 
its  ^inswer  and  disclaimed  any  interest  in  the  premises  in 
controversy.  All  litigation  with  reference  to  the  mortgages 
being  thus  closed,  plaintiff  Harrington,  on  the  eleventh  day 
of  February,  1897,  took  a  sheriff's  deed  to  the  property.  The 
Foleys  made  an  effort  to  secure  money  with  which  to  re-pur- 
chase the  land,  or  to  repay  plaintiff  the  amount  of  his  invest- 
ment, but>  failing  in  this,  plaintiff,  on  September  20,  1897, 
commenced  this  suit,  in  which  he  claimed  to  be  the  absolute 
owner  of  .the  property;  that  defendants  were  committing 
waste,  and  destroying  the  property,  were  making  claim  to  the 
crops  growing  thereon,  and  otherwise  injuring  his  e3tate. 
The  defendants,  as  we  have  seen,  deny  the  plaintiff's  owner- 
ship, plead  that  he  holds  the  title  only  as  security  for  the 
repayment  of  the  four  thousand  dollars  advanced,  and  they 
also  pray  for  damages  done  their  property  by  the  receivership. 
It  will  thus  be  seen  that  the  primary  question  for  solu- 
tion is,  how  does  the  plaintiff  hold  the  title  acquired  under 
the  sheriff's  deed?     The  evidence  leaves  no  doubt  in  our 

minds  that  plaintiff,  at  the  instance  of  Elizabeth  C 
2  Foley,  who  was  at  all  times  acting  for  her  mother, 

Eosanna  Foley,  advanced  four  thousand  dollars  to 
assist  in  procuring  an  assignment  of  the  Ormsby  mortgage,  to 
the  end  that  the  mortgage  of  the  Security  Company  might 
be  defeated,  and  the  land  preserved  to  the  Foleys.  Plaintiff 
did  not  intend  to  take  title  to  the  land.  He  advanced  the 
money  as  a  loan,  and  took  the  asdgnment  of  the  mortgage 
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as  security.  True,  he  expected,  and  it  was  in  effect^  provided 
that  he  should  be  repaid  within  a  year,  but  there  is  no  pro- 
vision in  the  written  contract,  nor  is  there  any  verbal  evi- 
dence, that  there  should  be  a  forfeiture  of  title  in  the  event 
the  money  was  not  repaid.  All  parties  expected  that  plaintiff 
should  foreclose  the  Ormsby  mortgage,  as  they  were  advised 
that  this  was  the  most  effective  method  of  attack  upon  the 
Security  Company^s  incumbrance.  The  attack  was  sucoeeful^ 
and  plaintiff  finally  obtained  title  through  the  sheriff*8  deed. 
These  facts  demand  the  application  of  the  old  equitable 
doctrine,  "Once  a  mortgage,  always  a  mortgage."     See  3 

Pomeroy  Equity  Jurisprudence,  section  1193,  and 
8  cases  cited.     Appellant  contends  that,  as  Elizabeth 

Foley  furnished  part  of  the  consideration  for  the 
assignment  of  the  Ormsby  mortgage,  the  interest  which  Ros- 
anna  Foley  has  in  the  land,  if  she  has  any,  is  a  trust,  which 
cannot  be  established  by  parol  evidence.  Were  we  required 
to  determine  who  in  fact  furnished  these  six  hundred  and 
some  odd  dollars,  we  would  have  some  difficulty  in  arriving 
at  a  satisfactory  conclusion ;  but  this  we  are  not  called  upon 
to  do.  Elizabeth  Foley  acted  as  the  agent  of  her  mother, 
and  this  fact  was  well  known  to  plaintiff.  The  money  maj 
have  belonged  to  Miss  Foley,  but,  as  she  treated  it  as 
belonging  to  her  mother,  there  is  no  legal  objection  to  our  so 
considering  it  If  she  had  made  a  gift  of  this  to  her  mother, 
none  of  the  parties  to  this  suit  would  have  any  right  to 
complain.  And  we  may  so  treat  it  for  the  purpose  of  meeting;; 
the  argument  made  by  counsel.  No  one  contends  that  there 
was  any  change  in  the  arrangement  or  contract  between 
plaintiff  and  defendants  after  the  written  contract  was 
entered  into ;  and  as  equity  looks  to  the  substance,  rather  than 
the  form,  of  the  transaction,  we  have  no  difficulty  in  concluding 
that  plaintiff  holds  the  sheriff's  deed  as  security  for  the  I 

amount  of  money  advanced  by  him,  as  well  as  for  counsel 
fees  and  expenses  incurred  in  the  litigation  to  defeat  the 
Security  Company  mortgage.    As  sustaining  our  conclusions. 
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see  Bank  v.  Coonrod,  97  Iowa,  106;  Rogers  v.  Davis,  81 
Iowa,  730 ;  Pond  v.  Eddy,  113  Mass.  149 ;  lAbly  v.  Clark, 
88  Me.  32  (33  Atl.  Rep.  657). 

Appellant  further  contends  that,  if  it  be  found  that  he 
holds  the  title  as  security,  then  a  definite  time  should  be  fixed 
in  which  Bosanna  Foley  shall  pay  him  the  amount  of  his 
daim,    and   the   trial    court    erred    in    giving   her 
4  the    statutory     period     of    redemption;     and     he 

relies  upon  the  case  of  White  v.  Lacas,  46 
Iowa,  819.  In  that  case  the  vendor  brought  action 
to  have  an  absolute  deed  declared  to  be  a  mortgage, 
offered  to  pay  the  amoimt  due  to  the  vendee,  and  asked  that 
his  title  to  the  premises  be  quieted.  He  asked  to  be  allowed 
to  pay  his  debt,  and  the  court  ordered  him  to  do  so.  Defend- 
ant in  that  case  asked  no  equitable  relief,  and  we  there  said 
that  equity  required  plaintiff  to  make  payment  of  the  amount 
due  before  he  could  have  the  deed  transformed  into  a  mort* 
gage.  Yet  further  we  said  that  the  petition  asked  no 
such  relief  as  an  equitable  period  of  redemption,  and  that^ 
under  the  circumstances,  it  would  be  inequitable  to  give  it 
The  case  is  more  nearly  like  that  of  Brush  v.  Peterson,  64 
Iowa,  243,  wherein  it  is  held  that  a  mortgagor,  who  had 
given  an  absolute  deed  as  security,  was  entitled  to  the  statu- 
tory period  of  redemption.  That  action  was  very  similar  to 
the  one  at  bar,  and  is  conclusive  of  the  question  now  under 
consideration.  See,  also,  Radford  v.  Folsom,  58  Iowa,  478 ; 
Fisk  V.  Stewart,  24  Minn.  97. 

Again,  plaintiff  claims  that  he  is  entitled  to  the  crops 
grown  upon  the  premises  during  the  year  1897,     This  all 
depends  on  whether  or  not  the  sheriff's  deed   should  be 
treated  as  a  mortgage.     If  a  mortgage,  then  defend- 
6  ants  were  entitled  to  possession  until  after  the  expira- 

tion of  the  period  of  redemption  from  a  proper  fore- 
closure of  plaintiff's  equitable  mortgage.  Code  1873,  section 
1938.  There  was  no  stipulation  that  plaintiff  should  have 
possession,  and  he  never  demanded  it  until  about  the  time 
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of  the  commencement  of  this  suit  We  do  liot  think  the 
parties  at  any  time  contemplated  that  plaintiff  should  have 
possession  of  the  land  as  security  for  his  loan.  The  receiver 
was  appointed,  and  a  temporary  writ  of  injunction  was 
granted,  on  the  theory  that  defendant  Rosanna  Foley  was 
guilty  of  waste  and  destroying  the  value  of  the  premises. 
Defendants  filed  no  motion  to  discharge  the  receiver,  nor 
did  they  move  to  vacate  the  injimction.  In  their  answer  they 
asked  damages,  due  to  the  fact  that  they  were  prevented  from 
preparing  the  land  for  the  crops  of  1898,  for  time  and  money 
expended  in  procuring  coimsel  and  in  attending  court,  and 
for  loss  in  being  prevented  from  harvesting,  caring  for,  and 
marketing  the  crops  of  the  year  1897. 

The  trial  court  f  oimd  that  Rosanna  Foley  was  the  owner 
and  entitled  to  the  possession  of  the  crops  raised  during  the 
year  1897,  which  were  taken  possession  of  and  sold  by  the 
receiver,  and  to  the  proceeds  thereof  now  in  the  hands  of 
the  said  receiver ;  awarded  judgment  against  plaintiff  in  the 
sum  of  forty  dollars,  and  directed  said  receiver  to  pay  defend? 
ant  the  sum  of  four  hundred  and  thirty-eight  dollars  and 
eighty-five  cents,  the  amount  received  by  him  from 
6  the  property  taken  into  his  possession,  without  deduc- 

tion for  expenses  or  for  compensation  to  the  receiver ; 
discharged  the  receiver;  and  taxed  all  costs  to  plaintiff. 
Under  the  issues,  tendered,  this  was  error.  The  receiver 
made  a  report  in  which  he  showed  that  he  had  sold  the  prop- 
erty pursuant  to  an  order  of  the  court,  that  his  expenses  con» 
nected  therewith  amounted  to  the  sum  of  one  hundred  and 
fifty-nine  dollars  and  eighty-seven  cents,  and  he  asked  for  the 
sum  of  ninety  dollars  as  compensation  for  his  services.  As 
no  attack  was  made  on  the  validity  of  his  appointment,  and 
no  objections  were  filed  to  his  report,  he  should  have  been 
allowed  the  sum  asked ;  and,  with  this  allowance  deducted  * 
from  his  receipts,  the  available  balance  in  his  hands  will  be 
one  hundred  and  eighty-eight  dollars  and  ninety-eight  cents, 
which  sum  should  be  paid  to  defendant  by  the  receiver,  as 
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there  is  no  provision  in  the  contract  giving  plaintiff  a  lien  on 
the  crops. 

The  award  of  damages  to  defendant  as  against  the  plain* 
tiff  was  for  pasturage  on  the  premises  during  the  fall  and 
winter  of  1897  and  1898.     No  such  claim  was  made  in  the 
answer,  and  it  was  error  to  allow  it.     The  receiver 
7  accounted  for  the  straw  and  cornstalks  which  were 

upon  the  land,  and  there  is  no  evidence  of  any  damage 
done  to  the  land.  As  the  plaintiff  had  no  lien  upon  the  crops, 
the  court  should  have  ordered  the  receiver  to  turn  over  the 
balance  above  found  in  his  hands  to  the  defendant  IRosanna 
Foley,  and  should  have  dismissed  the  defendants'  counter- 
claim for  damages.  It  should  also  have  approved  the  receiv- 
er's report,  and  allowed  him  the  compensation  asked,  and 
further  ordered  that  upon  turning  over  to  Rosanna  Foley  the 
balance  thus  found  due,  and  filing  her  receipt  for  the  same, 
the  receiver  should  be  discharged,  and  his  bond  exonerated. 
If  there  had  been  a.  direct  attack  upon  the  appointment  of  the 
receiver,  a  different  question  would  arise,  and  the  case  might 
be  ruled  by  French  v,  Gifford,  31  Iowa,  428.  But,  as  there 
was  no  such  attack,  the  case  is  governed  by  How  v.  Jones,  60 
Iowa,  70 ;  Radford  v.  Folsom,  55  Iowa,  276 ;  Oailagher  v. 
Oingrich,  105  Iowa,  237 ;  8L  Ptml  Title  Insurance  &  Trust 
Co.  V,  Diagonal  Coal  Co.,  95  Iowa,  551 ;  Jaffray  v.  Raab, 
72  Iowa,  335.  The  trial  court  was  also  in  error  in  taxing  the 
costs  of  the  receivership  to  plaintiff.  These  fees  and  expenses 
should  be  paid  out  of  the  funds  in  the  receiver's  hands.  The 
decree  in  so  far  as  it  finds  the  sheriff's  deed  a  mortgage,  and 
decrees  a  foreclosure  and  sale  of  the  premises,  is  approved. 
The  order  made  upon  the  receiver  is  reversed,  and  the  judg- 
ment against  plaintiff  for  damages  for  pasturage  is  abo 
reversed.  The  case  will  be  remanded  for  a  decree  in  harmony 
♦  with  this  opinion.  It  follows  that  the  decree  is,  on  plaintiff's 
appeal,  modified  and  affirmed;  on  the  receiver's  appeal, 
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Statute  of  Fraodst  sale  of  oorn  to  bb  shbllbd.  Under  Code, 
sectioDs  4625,  4626,  making  eyidenoe  of  an  oral  contract  for  the 
•ale  of  personalty  incompetent  unless  in  case  of  a  partial  delivery 
or  payment,  except  when  the  article  sold  is  not  at  the  time  owned 
by  the  vendor,  and  ready  for  delivery,  but  labor,  skill,  or  money 
are  necessarily  to  be  expended  in  producing  or  procuring  the 
same,  a  contract  for  the  sale  of  the  com  to  be  shelled,  and  that 
unfit  for  shelling  to  be  thrown  out,  is  within  the  statute,  as  no 
labor  was  necessary  to  produce  or  procure  the  corn. 

lAppeal  from  Calhoun  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Thursday,  Mat  11,  1899. 

Rose  &  Henderson,  for  appellant. 

M.  R.  McCreary  and  J.  B.  McCreary  for  appellee. 

Ladd,  J. — The  averments  of  the  petition  are,  in  sub- 
stance, that  the  defendant  orally  agreed  to  pay  the  plaintiff 
ten  cents  a  bushel  for  one  thousand  five  hundred  bushels  of 
com  delivered  at  Lohrville,  to  be  shelled  from  a  crib  selected 
by  the  defendant,  and  com  unfit  for  shelling  to  be  thrown 
out ;  that,  in  pursuance  of  this  imderstanding,  the  defendant 
pointed  out  the  crib,  and  the  plaintiff  sorted  and  shelled  the 
com  therefrom,  which  he  would  not  otherwise  have  done, 
and  undertook  to  deliver  it  as  agreed,  when  defendant  refused 
to  accept  it;  that  plaintiff  has  been  damaged  in  the  sum  of 
fifty-two  dollars  and  fifty  cents.  The  demurrer  of  the 
defendant  was  sustained  in  the  justice's  court  on  the  ground 
that  the  contract  was  within  the  statute  of  frauds,  but  thia^ 
ruling  was  reversed  in  the  district  court,  and  the  cause  certi- 
fied as  provided  in  section  4110  of  the  Code.  As  no  part  of 
the  property  was  delivered,  and  no  part  of  the  price  paid, 
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unless  labor,  skilly  or  money  was  necessarily  to  be  expended 
in  producing  or  procnring  the  shelled  com,  the  agreement  is 
within  the  statute  of  frauds.  Code,  sections  4625,  4626. 
In  Mighell  v.  Dougherty,  86  Iowa,  484,  it  was  held  that  an 
oral  contract  to  deliver  oats  in  a  merdbiantable  condition  at 
an  elevator,  raised,  but  not  harvested  or  threshed,  was  within 
the  statute.  This  was  on  the  groimd  that  the  seller  was  not 
thereby  required  to  do  different  than  he  would  have  done 
in  the  ordinary  course  of  his  business.  His  care  of  the  oats 
was  not  affected  by  the  contract  of  sale,  and  this  rule  was  laid 
down :  "If  the  grain  is  sold,  and  no  part  of  it  delivered,  and 
no  part  of  the  price  is  paid,  and  the  contract  is  not  in  writing, 
and  the  labor,  skill,  and  money  which  is  necessary  to  be 
expended  upon  it  to  fit  it  for  market  is  such  only  as,  in  the 
ordinary  course  of  the  defendant's  business,  he  would  be  com- 
pelled to  expend  upon  it,  or  devote  to  it,  in  order  to  preserve 
and  care  for  it  as  a  good  husbandman,  the  case  is  purely  a 
sale,  and  comes  within  the  statute.^'  This  does  not  cover  the 
case  at  bar.  Com  is  marketable  when  not  shelled,  and  a 
good  husbandman  quite  as  often  sells  it  "in  the  ear"  as  when 
shelled  from  the  cob.  We  may,  then,  look  somewhat  to  the 
authorities,  in  order  to  ascertain  the  principle  which  shall 
govern.  Our  statute,  barring  the  exception  in  section  4626, 
is  Kke  that  of  England  prior  to  Lord  Tenterden's  act,  with 
this  difference  as  to  proof :  Here  no  evidence  of  the  oral  con- 
tract can  be  received,  while  there  the  contract  is  not  "allowed 
to  be  good."  In  Clayton  v.  Andrews,  4  Burrows,  2101,  Lord 
Mansfield  adjudged  an  oral  contract  to  deliver  a  quantity 
of  wheat  at  a  future  day,  not  within  the  statute  because  the 
wheat  was  unthreshed  and  unfit  for  delivery  at  the  time  of 
the  bargain.  The  decision  was  put  on  the  ground  that  the 
statute  did  not  include  executory  contracts,  following  Towers 
V.  Osborne,  1  Strange,  606.  But  in  Rondeau  v.  Wyatt,  2  H. 
Bl.  68,  this  distinction  was  abandoned,  and  since  then  has 
been  disregarded.  That  case  not  only  held  the  statute  to 
apply  to  executory  contracts  as  well  as  those  immediately 
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to  be  performed,  but  also  that  the  purchase  of  an  article  man- 
ufactured by  the  seller  in  his  ordinary  course  of  business,  lo 
be  delivered  in  the  future,  though  not  then  existing,  was 
within  the  statute.  There  the  oral  agreement'  was  for  the 
future  delivery  of  three  thousand  sacks  of  flour,  not  made. 
See,  also.  Cooper  v.  Elston,  7  Term  R.  14.  In  Garbutt  v. 
Watson,  5  Bam.  &  Aid,  613,  which  was  for  the  nonacceptr 
ance  of  one  hundred  sacks  of  flour,  to  be  manufactured  by 
the  seller,  who  was  a  miller,  Clayton  v,  Andrews,,  supra,  was 
distinctly  disapproved,  and  recovery  denied.  See,  also,  S^mith 
V.  Surman,  9  Bam.  &  C.  561 ;  Oroves  v.  Buck,  3  Maule  &  S. 
178;  Wilks  v.  Atkinson,  6  Taunt.  12;  Lee  v.  Griffin,  1  Best 
&  S.  272.  The  principle  of  the  decision  in  the  last  case 
is  thus  announced  by  Blackburn,  J. :  "If  the  contract  be 
such  that  it  will  result  in  the  sale  of  a  chattel,  then  it  con- 
stitutes a  sale ;  but  if  the  work  and  labor  be  bestowed  in  such 
a  manner  as  that  the  result  would  not  be  anything  that  could 
be  properly  said  to  be  the  subject  of  sale,  the  action  is  for 
work  and  labor."  A  dentist  was  denied  recovery  from  an 
executor  for  a  set  of  artificial  teeth  made  for  a  deceased 
lady.  However  philosophical  and  comprehensive  the  rule 
may  be,  its  adoption  is  precluded  by  our  statute.  But  it  and 
other  cases  cited  overthrow  Clayton  v.  Andrews,  supra,  and 
for  this  reason  that  case  is  no  longer  an  authority.  In  EicheJr 
berger  v.  McCauley,  9  Am.  Dea  515,  the  court  of  appeals 
of  Maryland,  in  1821,  in  reluctantly  following  Clayton  v. 
Andrews,  said :  "The  distinction  thus  recognized  the  court 
do  not  intend  shall  be  pushed  further  than  the  circumstances 
of  the  Case  of  Clayton  and  Andrews  will  justify,  and  they 
must  not,  therefore,  be  understood  to  extend  it  to  cases  where 
the  articles  sold  are  not  to  be  prepared  for  delivery  by  work 
and  labor,  and  where  the  work  and  labor  may  not  be  considered 
in  some  measure  a  part  of  the  contract."  In  Downs  v.  Ross, 
28  Wend.  270,  an  agreement  for  the  sale  of  seven  hundred 
and  fifty  bushels  of  wheat,  belonging  to  the  seller,  part  to  be 
threshed  and  the  rest  to  be  cleaned  more  thoroughly,  to  be 
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delivered  in  six  days^  at  a  fixed  price^  was  held  to  be  within 
the  statute.  The  rule  in  that  state  seems  to  be  that  a  contract 
for  an  article  existing  in  solido  is  held  to  be  within,  and  for  a 
thing  not  yet  made,  but  to  be  delivered  in  the  future,  without, 
the  statute.  Crookshank  v.  Burrell,  18  Johns,  58  (9  Am. 
Dec.  187)  ;  Sewall  v.  Fitch,  S  Cow.  215 ;  Parsons  v.  Loucks, 
48  K  T.  17 ;  Cooke  v,  Millard,  65  N.  Y.  352.  This  rule  is 
thus  criticised  in  Browne  on  Statutory  Frauds,  section  302 : 
"It  may  often  be  a  matter  of  great  nicety  whether  the  labor  to 
be  applied  to  the  article  really  amounts  to  constructing  it  or 
only  repairing  it ;  as,  for  ilistance,  where  articles  are  kept  on 
hand  by  manufacturers  in  parts  or  pieces,  ready  to  be  put 
together.  And  it  is  diflScult,  also,  to  see  the  reason  for  the 
distinction,  for  in  either  case  the  article  is  incapable,  at  the 
time,  of  being  delivered  according  to  the  contract.  It  is 
as  much  so  when  incomplete  as  when  not  existing.'^  The 
effect  of  the  Massachusetts  decisions  is  thus  stated  in  Ood- 
dard  v.  Binney,  115  Mass.  454 :  "That  a  contract  for  the  sale 
of  articles  then  existing,  or  such  as  the  vendor,  in  the  course 
of  his  business,  manufactures  or  produces  for  the  general 
market,  whether  on  hand  at  the  time  or  not,  is  a  contract  for 
the  sale  of  goods,  to  which  the  statute  applies.  But,  on  the 
other  hand,  if  the  goods  are  to  be  manufactured  especially 
for  the  purchaser,  and  upon  his  special  order,  and  not  for 
the  general  market,  the  case  is  not  within  the  statute.'^ 
Mixer  v.  HowaHh,  21  Pick.  205  (32  Am.  Dec.  256)  ;  Gardner 
V.  Joy,  9  Meic  (Mass.)  177.  The  rule  thus  clearly  stated 
quite  generally  prevails  in  this  country.  Flynn  v.  Dough- 
eHy,  91  Cal.  669  (27  Pac.  Rep.  1080) ;  8  Am.  &  Eng.  Enc. 
Law,  709 ;  3  Parsons  Contracts  (6th  ed.)  59 ;  Hientz  v,  Bufk- 
hard,  29  Or.  55  (43  Pac.  Rep.  866,  54  Am.  St  Rep.  777)  ; 
Cason  V.  Cheely,  6  Ga.  554 ;  Meincke  v.  Folk,  55  Wis.  427  (42 
Am,  Rep.  722, 13  N.  W.  Rep.  545)  ;  Phipps  v.  McFarlane,  3 
Minn.  109  (Gil.  61,  74  Am.  Dec.  743) ;  Eight  v.  Ripley,  19 
Me.  137 ;  Pratt  v.  Miller,  109  Mo.  78  (32  Am.  St  Rep.  656, 
18  S.  W.  Rep.  965)  ;  Finney  v.  Apgar,  31  K  J.  Law,  266 ; 
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Ptlkm  V.  Noyes,  48  N.  H.  294  (97  Am.  Dec  615).  In  the 
last  case  the  sale  of  three  acres  of  potatoes  was  involved,  and 
it  was  held  proper  to  "leave  it  to  the  jury,  in  view  of  all  the 
circumstances  of  the  case,  to  find  whether  the  contract  was 
essentially  for  the  work  and  labor  and  materials  of  the  defend- 
ant in  raising  the  potatoes,  so  that  he  was  bound  himself  to 
raise  them,  or  whether  it  was  substantially  a  sale  of  potatoes, 
which  he  might  raise  himself,  or  procure  by  purchase  or 
otherwise.  If  it  was  the  former,  it  would  not  be  within  the 
statute  of  frauds ;  but,  if  the  latter,  it  would  be,"  See  contra. 
Watts  V.  Friend,  10  Bam.  &  C.  446.  In  Hardell  v.  McChire, 
1  Chand.  271,  wheat  to  be  threshed  was  to  be  delivered  at  a 
particular  mill,  and  the  court,  regarding  Clayton  v.  Andrews 
overruled  by  Oa/rbvit  v.  WatsonJ^  and  later  English  cases,  and 
Eichelberger  v.  McCauley  as  resting  on  that  authority  alone, 
followed  Downs  v.  Boss,  supra,  and  adjudged  refusal  to  give 
the  following  instruction  error:  "That  the  wheat  existing 
in  solido  at  the  time  the  contract  was  made,  and  not  having 
to  be  raised  or  manufactured,  and  though  imthreshed,  it  was 
a  contract  within  the  statute  of  frauds,  and  the  plaintiff 
could  not  recover."  This  decision  is  expressly  approved  in 
Meincke  v.  Falk,  supra,  where  it  is  said :  "After  a  very  care* 
ful  examination  of  the  authorities,  we  are  induced  to  believe 
that  Hardell  v.  McGlure,  supra,  was  well  decided,  not  only 
by  force  of  reason,  but  upon  the  weight  of  authority,  for  it 
was  clearly  not  a  contract  for  special  labor  in  manufacturing 
anything,  but  a  contract  to  sell  and  deliver  a  certain  quantity 
of  wheat."  See,  also,  Glwrh  v.  Nicols,  107  Mass.  547.  The 
supreme  court  of  Minnesota,  in  Brown  v.  SanboTTi,  21  Minn. 
402,  held  a  contract  for  the  purchase  of  all  the  flax  straw  to 
be  raised  from  forty-five  bushels  of  flax  seed,  to  be  "delivered 
in  a  dry  condition,  free  from  grass,  weeds,  and  all  foreign 
substances,"  within  the  statute.  We  are  inclined  to  the 
conclusion  reached  in  Downs  v.  Boss,  Hardell  v.  McChirey 
and  Brown  v.  Sanborn.  They  are  like  the  case  at  bar  in  that 
the  work  to  be  done  was  not  of  a  kind  to  change  either  the 
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form  or  the  character  of  the  thing  sold.  The  c<Jhi  was  in 
existence  at  the  time  of  the  sale,  and  no  change  was  to  be 
wrought  in  it^  but  rather  its  separation  from  the  substance 
ccmnected  therewith.  Phipps  v.  McFarUme,  3  Minn.  109 
(GU.  61,  74  Am.  Dec.  743).  The  sale  was  of  shelled  com. 
The  labor  to  be  expended  did  not  pertain  to  its  production, 
but  consisted  in  the  rejection  of  that  of  poorer  quality,  and 
the  removal  of  the  corn  from  the  cobs.  It  had  already  been 
pi-oduced,  and  the  labor  involved  simply  related  to  its  prepa- 
ration for  the  market.  As  no  labor  was  necessarily  to  be 
expended  in  producing  or  procuring  the  shelled  com,  the  sale 
was  within  the  statute. — ^Reversed. 


A.  J.  Cooper  v.  B.  F.  Cook,  Appellant 

Kiffht  of  Redemption:  abandommknt.  After  the  rendition  of  a 
decree  entitliDg  a  land  owner  to  redeem  from  a  tax  sale,  he  paid 
the  redemption  money  to  the  clerk,  but  the  tax  sale  purchaser 

S  refused  to  accept  it,  because  he  thought  there  was  no  redemption, 
whereupon  the  former  moved  to  compel  a  conveyance  from  the 
latter  throujth  the  clerk,  and  the  motion  was  denied,  whereupon 
the  former  withdrew  his  money,  and  the  latter  and  his  grantee 
remained  in  possession  for  15  years.  Held,  that  the  former  had 
abandoned  his  right  to  redeem. 

Cerrectlon  of  Decree  in  Blank.     The  incompleteness  of   a  decree 

1  requiring  a  conveyance  of  land  on  payment  of  $ may  be 

2  cured  by  order  fixing  the  amount,  made  on  a  motion  therefor. 

Appeal:  objection  below.    One  cannot  on  appeal  first  object  that 
4    there  was  a  departure  from  the  prescribed  rules  of  pleading. 

Appeal  from  Taylor  District  Court. — Hon.  W.  H.  TedfobD| 

Judge. 

Thubsday,  May  11,  1899. 

An  action  to  quiet  title  to  the  west  one-half  of  the  north- 
west one-fourth  and  the  northwest  one-fourth  of  the  south- 
*  west  one-fourth  of  section  7,  township  69,  range  82  west  of 


302  Cooper  v.  Cook.  [108  Iowa 

■  I  II  ^1  II  Ilia.  ^— ^-^^ 

the  fifth  principal  meridian,  in  Taylor  county.  PlaintifPs 
title  is  based  on  a  tax  deed  to  one  E.  Manning,  dated  Decem- 
ber 12, 1872.  At  the  date  of  the  sale  the  legal  title  to  the  land 
was  in  one  John  B.  Cook  and  the  defendant^  each  an 
undivided  one-half.  When  the  tax  deed  issued,  the  defend- 
ant was  a  minor,  and  attained  his  majority  October 
8,  1875.  In  1876  he  instituted  a  suit  in  Taylor  county 
against  the  then  holder  of  the  tax  title  and  others,  asking  an 
order  permitting  him  to  redeem  his  interest  from  the  tax  sale, 
and  on  the  trial  a  decree  was  entered  that  defendant  should 
pay  into  court>  within  ninety  days  from  May  31,  1877,  for 

the  use  of  one  Stout,  who  th^i  owned  the  tax  title, 
1  $ y  being  one-half  of  the  improvements,  taxes, 

penalty,  costs,  and  interest  expended  in  behalf  of  the 
premises;  and  that  defendants  make  to  plaintiff  therein  a 
deed  therefor.  No  money  was  paid  during  the  ninety  days, 
and  at  the  November  term  of  pourt  (it  being  the  next  term 
after  the  May  term  when  the  decree  was  entered)  Cook  pre- 
sented a  motion  for  the  court  to  fix  the  amoimt  to  be  paid 
for  redemption  (the  amount  being  left  blank  in  decree),  and 
the  court  sustained  the  motion,  and  the  amount  was  there- 
after paid  into  court,  but  was  never  accepted  by  Stout,  and 
in  October,  1880,  Cook  presented  his  motion  to  the  court 
asking  that  the  court  require  the  clerk,  as  commissioner,  to 
convey  the  premises  to  him  in  accord  with  the  terms  of  the 
original  deorea  The  motion  was  resisted  on  several  grounds, 
and  overruled.  Thereafter,  on  the  thirty-first  day  of  Decem- 
ber, 1880,  Cook's  attorneys  withdrew  the  redemption  money 
from  the  clerk,  and  Stout  having  conveyed  the  premises  to  the 
plaintiff,  Cooper,  in  1896,  he  brings  this  action  to  quiet  his 
title.  The  district  court  gave  judgment  for  plaintiff,  and 
the  defendant  appealed. — Affirmed. 

Jackson  &  MUler  and  C.  C.  &  G.  L.  Nourse  for  appel- 
lant. 

Mark  Atkinson  for  appellee. 
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Gbangeb,  J. — The  ai^uments  deal  with  the  question 
of  the  legal  effect  of  th^  order  of  the  court  on  the  motion  by 
Cook  for  an  order  requiring  the  derk,  as  commissioner,  to 
make  him  a  deed,  it  being  claimed  that  it  was  an  adjudication 
that  became  final  and  conclusive,  as  no  appeal  was  taken 
from  it  We  are  disposed  to  pass  that  question,  and  dispose 
of  the  case  on  one  more  nearly  involving  the  merit*. 

2  Assuming  the  original  decree  to  have  been  incomplete, 
in  that  it  did  not  fix  the  amount  necessary  to  be  paid 

in  order  to  redeem,  it  was  certainly  complete  after  the  court 

sustained  a  motion  to  fix  the  amount;  and  it  was  done.    It 

was  then  that  Cook  entered  on  its  performance  by  paying  to 

the  clerk  the  amount    It  is  appellant^s  position  that 

3  the  payment  fixed  the  fact  of  redemption,  so  that  a 
withdrawal  of  the  money  thereafter  would  not  affect 

it;  that,  whatever  might  be  the  rights  of  the  parties  as  to  the 
money,  the  land  was  redeemed  from  the  sale,  and  belonged 
to  CooL  The  issues  and  the  record  disclose  that  Stout  was 
refusing  to  accept  the  money  because,  as  he  thoi^ht,  there  was 
no  redemption.  Cook  was  urging  its  acceptance,  or  his  right 
to  a  deed,  because,  as  he  thought,  there  was  a  redemption.  It 
was  because  of  this  situation  that  Cook  presented  his  motion 
to  compel  a  conveyance  through  the  clerk,  which  the  court 
denied. 

"No  one  has  claimed,  nor  do  we  think  such  a  claim  could 
well  be  made,  that,  with  this  situation.  Cook  -could  not 
abandon,  voluntarily,  his  redemption ;  that  is,  take  his  money 
and  leave  the  land  to  Stout.  The  issues  in  the  case  arise, 
practically,  on  the  answer  by  Cook,  and  the  reply,  wherein 
Cook  sets  up  the  facts  to  show  a  redemption,  and  asks  a£Srma- 
tive  relief,  and  plaintiff,  by  reply,  pleads  the  withdrawal  of 
the  money  after  the  refusal  of  the  court  to  order  a  conveyance, 
and  the  occupation  by  plaintiff  and  his  grantor  for  fifteen 
years.  That  Cook,  by  withdrawing  the  money,  intended  to 
undo  what  had  been  done  in  the  way  of  redemption,  and 
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abandon  any  relief  iinder  the  decree  of  the  court,  admits  of  no 
doubt  Even  though  what  he  had  done  could  be  enforced  as  a 
legal  redemption, — ^which  we  do  not  decide, — Cook  surely 
had  the  right,  with  the  consent  or  acquiescence  of  Stout,  to 
surrender  all  claim  under  the  decree;  that  is,  he  could  sur- 
render what  was  his  legal  right,  or  abandon  it,  and  take  to 
himself  what,  if  there  was  an  actual  redemption,  belonged 
to  Stout,  if  Stout  assented  to  it.  That  is  the  situation  here. 
After  the  ruling  on  the  naotion,  Cook,  instead  of  further 
insisting  on  his  right  to  a  deed,  took  the  money,  ^intending, 
evidently,  to  undo  what  he  had  done,  and  made  no  further 
attempt  to  secure  a  title;  and  Stout,  without  question, 
accepted  the  situation ;  and  thus  for  fifteen  years  the  parties 
acted  upon  that  undoubted  imderstanding.  Under  such  cir- 
cumstances there  is  no  redemption  available  to  Cook  as  a 
basis  for  holding  the  land.  There  is  something  said  in  argu- 
ment as  to  the  pleadings, — a  plea  of  the  statute  of  limitations 
being  a  reply.     We  have  not  touched  that  question,  but 

have  considered  other  matters  pleaded  in  the  reply. 
4  It  is  to  be  said  that  the  pleadings  are  a  departure 

from  the  prescribed  rules,  there  being  a  petition, 
answer,  reply,  ani  replication,  and  not  such  a  division  of  the 
subject  matter  of  the  pleading  as  the  law  contemplates.  How- 
ever, the  parties  proceeded  to  trial  on  the  issues  thus  made 
without  question.    The  judgment  is  affirmed. 


Plymouth  County  v.  E.  Kersebom  et  ai..  Appellants. 

County  Treasurer's  Bond:  UABiLrrr  of  sureties:  Expiration  of  term. 
Sareties  on  a  county  treasurer's  bond,  conditioned  that  their 
principal  will  properly  pay  over  to  the  person  entitled  all  money 
which  may  come  into  his  hands  by  virtue  of  his  office,  and  account 
for  all  balances  remaining  in  his  possession  at  the  termination  of 
his  office*  are  liable  for  his  defalcation  after  the  expiration  of  hit 
term  of  office,  and  before  his  successor  qualifies,  sinoe  the  bond 
requires  the  payment  of  the  money  to  some  one  authorised  to 
receive  it,  and,  that  not  being  done,  the  sureties  continued  liable. 
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Appeal  from  Sioux  District  Court. — ^Hon.  William  Htjtoh- 

htson,  Judge. 
P  -^  ..  .  i 

*^_  Thtjbsdat,  Mat  11, 1899. 

Action  at  law  to  recover  of  E.  Kersebom,  late  treasurer 
of  Plymouth  county,  and  the  sureties  on  his  official  bond,  an 
amount  which  Kersebom  is  allied  to  have  received  as  treas- 
urer, and  for  which  he  has  not  accounted.  There  was  a  trial, 
and  a  verdict  for  the  plaintiff  by  direction  of  the  court 
From  the  judgment  rendered  on  the  verdict  the  defendants 
appeal. — 'Affirmed. 

P.  FarreUj  IfcDuffie  &  KeenaUj  and  Sammis  &  Scott  for 

appellants.  ^^^I'* 

i 
^Jdhn  Adams  and  Ira  T.  'Martin  for  appellee. 

EoBiN-sow,  0.  J. — The  defendant  Kersebom  was  elected 

and  qualified  as  treasurer  of  the  plaintiff  for  the  term  which 

commenced  in  January,  1894,  and  served  as  treasurer  during 

the  full  term.    At  the  general  election  held  in  the  year  1895 

he  was  re-elected,  but  failed  to  qualify  for  the  second  term. 

The  law  at  that  time  in  force  required  him  to  qualify  by  the 

first  Monday  of  January,  1896,  which  was  the  sixth  day  of  the 

month,  and  provided  that  a  failure  to  so  qualify  should  be 

deemed  a  refusal  to  serve.     Code  1873,  sections  685,  686. 

Kersebom  continued  to  act  as  treasurer,  however,  until  the 

twenty-first  day  of  January,  when  he  absconded.    It  is  shown 

by  uncontradicted  evidence  that  on  the  twenty-third  day  of 

January,  when  possession  of  the  treasurer's  office  was  taken 

by  the  counly  auditor,  the  records  of  the  office  showed  that 

Kersebom  had  received  nearly  seventeen  thousand  dollars 

more  than  he  had  accounted  for,  and  of  that  amount  thirteen 

thousand  one  hundred  and  fifty-eight  dollars  and  ninety-eight 

oentB  were  collected  prior  to  the  dose  of  business  on  the  sixth 

day  of  January.    The  verdict  and  judgment  were  for  the 
Vol.  108  la- 20 
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sum  last  mentioned,  and  interest.  The  appellants  contend 
that  Kersebom's  first  term  of  office  expired  on  the  sixth  day 
of  January,  1896,  that  thereafter  he  was  merely  an  officer 
de  facto,  and  the  sureties  on  his  official  bond  are  only  liable 
for  money  collected  by  him  and  misappropriated  during  the 
term  of  office  covered  by  the  bond,  that  the  evidence  fails  to 
show  that  any  of  the  funds  in  controversy  were  taken  during 
Kersebom's  term  of  office,  and  therefore  that  it  was  not  shown 
that  the  sureties  are  liable.  It  is  said  that  the  failure  of 
Kersebom  to  qualify  anew  before  the  seventh  day  of  January 
created  a  vacancy  in  his  office,  and  that  possession  of  it  should 
then  have  been  taken  by  the  county  auditor,  as  required  by 
section  788  of  the  Code  of  1873 ;  that  it  will  be  presumed  that 
the  funds  for  which  he  was  responsible  were  in  his  possession 
at  the  end  of  his  term,  and  that  the  failure  of  the  board  of 
supervisors  to  prevent  his  acting  as  treasurer  after  the  end  of 
his  first  term,  before  he  had  qualified  for  the  second,  and  the 
failure  of  the  county  auditor  to  take  possession  of  the  office 
as  required  by  law,  would  not  have  the  effect  to  make  th^^ 
sureties  liable  for  wrongs  committed  after  the  expiration  of 
the  first  term.  The  a-nsrument  thus  made  is  increnious,  but 
does  not,  we  think,  fully  meet  the  case  presented.  The  condi- 
tions of  the  bond  of  Kersebom,  as  sicrned  by  the  sureties,  were 
that  he  should,  as  treasurer,  ^'render  a  tnie  account  of  his 
office  and  doings  therein  to  the  proper  authorities,  when 
required  thereby  or  by  law;**  that  he  should  ^'properly  pay 
over  to  the  persons  or  officers  entitled  thereto  all  money  which 
may  come  into  his  hands  by  virtue  of  his  office,  and  shall 
promptly  account  for  all  balances  of  money  remaining  in  his 
hands  at  the  termination  of  his  said  office,  and  shall  hereafter 
exercise  all  reasonable  diligence  and  care  in  the  preservation 
and  lawful  disposal  of  all  moneys,  books,  papers,  and  securi- 
ties and  other  property  appertaining  to  his  said  office,  and 
deliver  them  to  his  successor,  or  to  any  other  person  author- 
ized to  receive  the  same;"  and  that  he  should  "faithfully  and 
impartially,  without  fear  or  favor,  fraud  or  oppression,  dht 
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charge  all  the  duties  now  or  hereafter  required  of  his  office  by 
law.''  Those  conditions,  so  far  as  they  are  involved  in  this 
case,  could  only  have  been  fulfilled  by  the  payment  to  the 
successor  of  Kersebom,  or  to  some  other  officer  or  person 
entitled  thereto,  of  the  money  in  controversy.  It  cannot  be 
said  that  he  paid  the  money  to  his  successor  by  retaining 
it  after  his  right  to  act  as  treasurer  was  at  an  end,  even  though 
he  continued  to  so  act  Wapello  County  v.  Bingham,  10 
Iowa,  39.  It  will  not  be  claimed  that  he  could  have  dis- 
charged the  obligation  of  the  bond  by  paying  the  money,  after 
the  termination  of  his  office,  to  another,  who  had  assumed, 
without  any  right  whatever,  to  act  as  treasurer,  and  yet  the 
case,  as  presented  by  the  appellants,  does  not  differ  in  prin- 
ciple from  the  one  suggested ;  and,  if  it  be  true  that  Kerse- 
bom  had  all  of  the  money  in  question  in  his  possession  until 
the  close  of  the  sixth  day  of  January,  that  fact  would  not 
relieve  his  sureties  from  liability,  even  though  he  had  the 
money  in  his  possession  on  the  following  day,  when  he  acted 
as  treasurer  without  right.  The  conditions  of  the  bond 
required  the  payment  of  the  money  in  question  to  some  one 
authorized  to  receive  it,  and,  since  that  has  not  been  done,  the 
sureties  continue  to  be  liable  on  the  bond.  Since  there  was 
no  dispute  in  r^ard  to  the  material  facts  involved  in  this 
case,  the  district  court  properly  directed  a  verdict  for  the 
plaintiff,  and  its  judgment  is  affibmed. 


Des  Moines  Bbictk  MAiruFAOTiTBTiTa  Compaitt,  Appellant,     m  sag 
V.  William  T.  Smith  et  al.,  Wilhelmina  Levekb, 

Intervener. 

Pnblie  ImproTementst  uvns:  Fri^rUy.  The  lien  of  street-paving 
certifioatetf  inferior  in  point  of  time  to  a  lien  based  upon  the  cer- 
tificates issued  for  carbing  the  same  street  is  not  rendered  supfrior 
1  totha  latter  lien  by  Laws  Twenty-first  General  Assemblv,  chapter 
168,  section  18,  providing  that  special  assessments  for  paving, 
oarbing,  and  sewering  streets  shall  be  a  lien  upon  the  abutting 
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property  from  the  commencement  of  othe  work,  to  remain  until 
fully  paid,  and  sliall  liaye  precedence  over  all  other  liens  except- 
ing ordieary  taxes. 

Paying  Assessment:  interest.  ''Acts  Twenty-second  General  Assemly, 
chapter  5,  amending  Acts  Twenty- first  General  Assembly,  ohapUr 
168,  section  12,  provides  that  assessments  for  paving  streets  sliall 
be  payable  to  the  county  treasurer,  with  6  per  cent,  interest,  and 
collected  in  the  same  manner  and  bear  the  same  penalties  as 

2  provided  for  the  collection  of  other  taxes.  Code  1878,  sections  478, 
479,  provides  that  assessments  may  be  collected  by  suit  either  in 
the  name  of  the  municipality  or  the  person  to  whom  it  shall  have 
directed  payment,  and  that  in  case  of  default  in  payment  the 
municipality  may  recover,  in  addition  to  the  amount  assessed  and 
interest  at  10  per  cent.,  6  per  cent,  for  expenses  of  collection. 
Held^  that  a  private  person  suing  to  recover  the  assessment  is 
entitled  to  only  6  per  cent,  interest. 

Appeal  from  Polk  District  Court. — ^Hon.  C.  P.  Holmes, 

Judge. 

I 
Thursday,  May  11, 1899. 

Action  in  equity  to  enforce  and  foreclose  a  lien  upon 
real  estate  of  defendant  Smith.  The  lien  is  claimed  under 
certain  certificates  issued  for  paving  a  street  upon  which  the 
property  abuts.  The  intervener  claims,  and  by  cross  bill 
seeks  to  foreclose,  a  lien  in  her  favor,  based  upon  certificates 
issued  for  curbing  the  same  street.  The  contest  is  as  to  the 
priority  of  these  liens.  The  district  court  gave  judgment  in 
intervener's  favor.    Plaintiff  appeals. — Affirmed. 

Ouemsey  &  Oranger  for  appellant 

A.  P.  Chamberlain  for  intervener. 

i 

Cotmor  &  Weaver  for  other  appellees.  -i 

Waterman-,  J. — The  only  issue  presented  is  botfrteti 
plaintiff  and  intervener,  and  it  relates  to  the  priority  of  their 
respective  liens.  Which  is  to  have  precedence  of  the  other 
is  the  only  question  in  the  case.  The  certificates  held  by 
i^tervepex  were  issued  in  payment  for  curbing  East  €hrand 
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avenue  in  the  city  of  Des  Moines.  The  contract  for  this 
work  was  let  about  August  19,  1891,  and  the  work  was  com- 
pleted during  that  year.  The  certificates  therefor  weie 
issued  March  16,  1893.  The  certificates  held  by  plaintiflF 
were  given,  as  already  said,  in  payment  for  paving  the  same 
street.  The  contract  for  this  work  was  let  about  April  15, 
1892;  the  labor  was  done  during  the  year  1893,  and  the 
certificates  were  issued  May  19  th  of  that  year.  It  is  appar- 
ent that  the  lien  of  the  intervener  was  first  in  point  of 
1  tima     The  contention  of  plaintiff  is  that  its  later 

lien  supersedes  the  other.  The  rule,  in  the  absence  of 
statutory  provision  to  the  contrary,  is  that  liens  take  prece- 
dence in  the  order  of  time;  the  first  in  point  of  time  being 
superior.  The  only  exception  to  this  that  we  now  recall  is  a 
bottomry  bond,  and  it  is  expressly  recognized  by  text  writers 
as  differing  in  this  respect  from  all  other  common  law  liens. 
3  Kent  Commentaries,  437.  This  order  of  priority  will  not 
be  disturbed  or  altered,  unless  expressly  provided  by  statute. 
Smith  V.  Show,  97  Iowa,  640;  Bibbms  v.  Clark,  90  Iowa, 
230. 

We  come,  then,  to  an  investigation  of  the  statutory  pro- 
visions with  relation  to  liens  of  the  character  of  those 
involved.  It  is  conceded  that  this  case  is  governed  by  chap- 
ter 168,  Laws  Twenty-first  (General  Assembly.  Section  13  of 
that  act  is  as  follows :  '^Said  assessments  with  interest  accru- 
ing thereon  shall  be  a  lien  upon  the  property  abutting  upon 
the  street  or  streets  on  which  any  such  improvement  is  made 
from  the  commencement  of  the  work,  and  shall  remain  a  lien 
until  fidly  paid,  and  shall  have  precedence  over  all  othei 
liens,  excepting  the  ordinary  taxes,  and  shall  not  be  divested 
by  any  judicial  sale,  provided  that  such  lien  shall  be  limited 
to  the  lots  bounding  or  abutting  on  such  street  or  streets,  and 
not  exceeding  in  depth  therefrom  one  hundred  and  fifty 
feet."  It  is  upon  the  construction  of  this  section  that  the 
rif^itaof  the  parties  depend.  If  the  section  stood  alone,  there 
would  be  much  warrant  for  the  claim  made  by  appellant  that 
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the  last  lien  so  given  displaced  all  other  previous  liens  upon 
the  property.  But,  in  order  to  properly  interpret  this  part 
of  the  chapter,  we  must  look  to  its  context  This  act  begins 
with  a  grant  of  power  to  certain  cities  to  levy  special  assess- 
ments for  paving,  curbing,  or  sewering  streets.  These  three 
distinct  kinds  of  improvement  may  be  made  and  paid  for 
by  levying  the  cost  against  abutting  property.  As  the  law 
proceeds,  it  treats  of  these  improvements  as  a  class.  Nowhere 
does  it  distinguish  between  them,  or  attempt  to  set  off  one  as 
against  the  others.  When  section  13  is  reached,  the  lien  for 
such  cost  is  provided  for,  not  of  either  one  of  these  improve- 
ments, but  of  the  whole  dass^  and  it  is  said  sudi  lien  '^shall 
have  precedence  over  all  other  liens,  excepting  ordinary 
taxes."  Looking  at  it  in  this  way,  it  would  seem  clear  that 
the  "other  liens"  mentioned  are  liens  of  some  other  class  or 
kind.  There  appears  to  be  good  reason,  too,  for  so  construing 
this  act.  It  would  be  something  unusual  to  say  that  the 
municipality  might,  by  its  own  voluntary  act^  displace  a  lien 
which,  under  the  law,  it  had  given.  We  are  asked  now  to  hold 
that  after  the  city,  through  its  acts,  has  given  to  one  party  a 
lien,  it  can  without  his  consent  and  against  his  will,  displace, 
and  perhaps  destroy,  it,  by  creating  another  lien  in  favor  of 
some  other  person.  This  right  may  be  conferred  by  statute, 
but  it  should  be  done  in  unmistakable  language  before  we 
would  feel  justified  in  so  holding.  Such  a  provision,  too, 
would  have  a  tendency  to  defeat  the  whole  purpose  of  the 
statute.  It  is  safe  to  say  that  contractors  would  hesitate  to 
accept  these  certificates,  if  they  knew  the  city  had  power  at 
any  time  to  destroy  the  lien  by  which  their  payment  is 
secured.  It  may  be  thought^  as  counsel  in  substance  asserts, 
that  the  benefit  to  the  property  of  the  later  improvement 
would  add  to  the  security  of  the  earlier  lien,  and  make  it  as 
safe  in  second  place  as  it  was  originally  in  the  first  It  is 
hardly  necessary  to  say  that  the  immediate  benefit  to  prop^ 
erty,  from  improvements  of  this  kind,  is  in  many  instances 
more  fanciful  than  real. 
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In  the  present  cape,  the  cost  of  the  improvement  seems 
to  exceed  the  value  of  the  property  after  the  work  is  done. 
The  property  owner  is  not  without  reason^  if  under  such  cir* 
cumstances  he  regards  the  improvement  as  a  burden  rather 
than  a  benefit  It  can  hardly  be  said  in  any  case  that  the  real 
estate  at  once  takes  on  an  additional  value  equal  to  the  cost  of 
the  improvement.  But,  however  this  may  be,  if  the  paving 
benefited  the  real  estate  in  question  by  increasing  its  price, 
there  is  quite  as  much  justice  in  compelling  plaintiff  to  rely 
upon  this  for  his  security,  as  for  holding  that  such  fact  will 
support  the  right  to  displace  the  lien  of  the  intervener. 
After  all,  the  question  is  one  of  statutory  construction  only. 
The  lien  of  intervener  is  first  and  paramount,  unless  the  stat- 
ute otherwise  provides;  and  this  we  think  is  not  the  case. 
One  argument  used  by  appellant  is  that,  if  intervener  had 
foreclosed  her  lien  and  become  the  owner  of  the  property 
before  the  paving  was  done,  she  would  have  been  obliged  to 
pay  for  such  improvement.  This  is  true.  But  we  might 
respond  by  saying  that  if  one  who  holds  a  mortgage  upon 
property  on  which  intoxicating  liquors  are  sold  forecloses 
his  lien,  and  becomes  the  owner  of  the  property  before  the 
mulct  tax  is  levied,  he  will  be  liable  for  its  payment,  and  yet 
we  held  that  the  lien  of  such  tax  would  not  take  precedence 
of  a  prior  existing  mortgage.  Smith  v.  Show,  supra.  The 
only  case  cited  by  appellant  which  we  regard  as  in  conflict 
with  our  views  is  Burke  v.  Lukens,  12  Ind.  App.  648  (40 
N.  E.  Rep.  641),  and  this  is  by  an  intermediate  court  It  is 
not  an  authority,  and  we  must  say  that  we  are  not  inclined 
to  accept  the  line  of  reasoning  pursued  as  a  sufficient  argu- 
ment to  sustain  the  conclusion. 

II.  Another  ground  of  complaint  by  appellant  is  that 
the  court  allowed  interest  upon  its  judgment  at  the  rate  of 
six  per  cent,  only,  when  the  law  provides  for  ten  per  cent,  in 

case  an  action  is  brought  for  the  recovery  of  such  taxes. 
2  The  adverse  parties  here  make  no  argument  on  this 

matter  of  interest.    To  the  intervener  it  is  manifestly 
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immaterial^  if  she  is  successful  in  mantaining  the  priority  of 
her  daim^  and  it  seems^  as  already  said^  that  the  face  of  the 
lietis  is  sufficient  to  exhaust  the  properly,  and  the  owner  is 
indifferent  as  to  what  may  be  added  in  the  way  of  interest. 
Section  12,  chapter  168,  Acts  Twenty-first  General  Assembly, 
which  provided  for  interest^  was  amended  by  chapter  6,  Acts 
Twenty-second  General  Assembly,  and  is  as  follows :  "Said 
assessment  shall  be  placed  on  the  tax  duplicate  or  list  of  the 
county  and  shall  be  payable  at  the  office  of  the  county  treas- 
urer in  seven  equal  installments  with  interest  at  six  per 
centum  from  the  date  of  the  assessment  upon  the  unpaid  pop* 
tion  thereof,  the  first  of  which,  with  interest  on  the  whole 
amount  at  six  per  ceut  shall  be  payable  at  the  first  semi- 
annual payment  of  taxes  next  succeeding  the  time  said  assess- 
ment is  placed  on  eoid  duplicate  and  the  others  annually 
thereafter.  And  said  assessment  shall  be  collected  in  the 
same  manner  and  bear  the  same  penalties  when  delinquent 
as  now  provided  by  law  for  the  collection  of  other  taxes."' 
The  rate  of  interest  is  here  fixed  at  six  per  cent  The  closing 
lines,  iu  ^^hich  it  is  stated  that  such  taxes  shall  bear  the  same 
peualtiej  when  delipquent  as  ordinary  taxes,  relate,  as  we 
construe  them,  to  cases  where  the  collection  is  made  by  the 
treasurer,  and  have  no  application  to  instances  of  this  kind, 
where  extraordinary  means  are  adopted.  Appellant  bases  its 
claim  on  sections  478,  479,  Code  1873.  In  these  sections  it  is 
provided  that  there  may  be  a  recovery  by  suit  against  the 
owner,  and  the  lien  thus  enforced.  And  in  section  479  it  is  said 
in  such  action  "any  municipal  corporation  may  be  entitled  to 
demand  and  recover  in  addition  to  the  amount  assessed  and 
interest  thereon  at  ten  per  cent,  from  the  time  of  the  assess- 
ment, five  per  cent  to  defray  the  expenses  of  collection,"  etc. 
This  added  burden  is  in  the  nature  of  a  penalty.  It  is  given  to 
the  municipal  corporation  only  in  case  it  seeks  to  enforce  pay- 
ment of  the  assessment  by  civil  action;  and  there  is  strong 
reason  for  saying  that  no  such  action  will  lie  on  the  part  of 
the  city  until  it  has  paid  its  contractors.    City  of  Burlington 
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v.  Quick,  47  Iowa,  222,  We  are  not  inclined  to  extend  the 
provision  beyond  the  strict  letter  of  its  terms.  This  action  is 
not  by  the  city ;  therefore  this  additional  interest  cannot  be 
claimed  under  the  section  last  mentioned.  The  decree  of 
the  trial  court  was  in  all  respects  rights  and  it  is  apfibmed. 


The   Haney   &    Campbeix    Manufactubing    CoMPAirr, 
Appellant,  v.  The  Adaza  Co-opeeative  Cbeameey 

Company. 

Contracts  of  Partnership:  release:   Estoppel.     A  copartnership 

which  has  taken  possession  of  a  creamery  plant  by  its  proper 

1    officers  and  is  using  the  same,  cannot   relieve  itself  from  its 

obligation  to  pay  the  contract  price,  nor  relieve  its  assets  from 

6  the  lien,  l)ecaase  some  of  the  signers  of  the  contract  who  did  not 
sign  collusively  and  who  have  taken  no  part  in  the  management 
of  the  business  and  have  never  become  partners  have  been  released 
from  their  liability  by  the  assignee  of  the  contract. 

Bblbase:  Forgery.    Where  subscribers  to  a  contract  to  build  a  plant 
form  an  association,  and  accept  the  plant  and  operate  it,  the 

1  association  cannot  defend  against  an  action  on  the  contract  for 

2  the  price,  because  of  forgery  of  some  of  the  subsoriptions,  this 

4  being  neither  an  action  to  rescind  or  against  the  original  signers. 

Release  of  oBLiaATiONS.    A  release  by  a  contractor  of  one  of  the 

5  parties  to  the  contract  from  liability  thereunder,  intended  merely 
as  a  settlement  of  the  liability,  and  a  promise  not  to  sue  him,  is 
not  a  technical  release  which  would  release  the  co-obligors. 

Liens:  ASSiQNmcNT  of  oontraot.    An  assignee  of  a  contract  for  the 
erection  of  a  creamery  who  furnished  the  material  and  performed 

1  the  labor  is  entitled  to  a  lien  for  the  amount  due  either  as  a  con- 

2  tractor  or  as  a  sub-contractor,  where  nothing  was  paid  to  the 
8    original  contractor  who  has  waived  all  claim  under  the  contract, 

and  no  part  of  the  work  was  done  by  him  under  the  contract. 

Appeal:  abstracts:  Transoripti,    Denials  and  counter  denials  have  a 
new  effect  under  the  new  rules.    All  specific  denials  are  now 

7  settled  by  a  transcript  which  is  ordered  on  application  of  the 
appellant. 

^Appeal  from  Oreena  District  Covrt. — ^How.  S.  M.  Elwood, 

Judge. 


106  318 

m  671 

108    aial 

144     557 


814  flAlrtT  &  C.  Co.  V.  Adaza  C.  C.  Co.      flOS  lowg 

Thuesdat,  Mat  11, 1899. 

Suit  in  eqtdty  to  establish  and  foreclose  a  mechanic's 
lien.  The  defendant  interposed  a  nmnber  of  defenses,  which 
will  be  referred  to  in  the  opinion.  The  trial  court  dismissed 
the  petition,  and  plaintiff  appeals. — Reversed. 

Owen  Lovejoy  for  appellant 
Rose  &  Henderson  for  appellee. 

Dbemeb,  J. — ^In  March  of  the  year  1894,  one  C.  H. 
Freeman  entered  into  a  contract  with  Albert  Head  and  others, 
whereby  he  undertook  to  build,  according  to  certain  plans  and 
specifications,  a  creamery  plant  at  or  near  the  town  of  Adaza, 
Iowa,  for  the  agreed  price  of  five  thousand  two  hundred  and 
fifty  dollars,  payable  in  cash  when  the  plant  was  completed. 
The  obligation  on  the  part  of  Head  and  others  was  as  fol- 
lows: '^e,  the  subscribers  hereto,  party  of  the  second  part, 
hereby  agree  and  covenant  to  pay  the  above  amount  of 
$5,250  to  said  first  party,  in  cash,  for  said  creamery  or  butter 
factory  when  completed.  It  is  hereby  agreed  and  understood 
that  said  building  shall  be  completed  within  the  time  stated 
above  in  this  contract  after  the  amount  of  $5,250  is  sub- 
scribed. Any  portion  of  the  amount  subscribed  herein,  and 
not  paid  according  to  the  contract  shall  bear  interest  at  the 
legal  rate.  As  soon  as  the  above  amount^  $5,250,  is  sub- 
scribed, or  within  ten  days  after,  we,  the  subscribers,  hereby 
agree  and  covenant  to  incorporate  under  the  laws  of  the  state 
as  herein  provided,  and  we  hereby  agree  to  fix  the  capital 
stock  at  not  less  than  the  amount  of  $5,250,  to  be  divided  in 
shares  of  $100  each.  Stockholders  of  said  association  to  be 
held  liable  only  for  the  amount  of  shares  subscribed  by  them. 
The  parties  of  the  second  part  agree  among  themselves  to 
appoint  an  executive  conmiittee  to  designate  such  land  to  the 
firstparty^and  to  confer  with  the  first  party  from  time  to  time 
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during  the  erection  of  said  f aotorj,  and  to  accept  and  receive 
thesame^when  completed,  in  substantial  accordance  with  these 
specifications.  It  is  hereby  expressly  understood  and  agreed 
that  this  contract  is  completed  when  the  amount  of  $5,250 
is  subscribed  *  *  *  for  the  faithful  performance  of 
our  respective  parts  of  the  above  contract,  each  binds  himself, 
his  heirs,  executors,  administrators,  and  assigns/'  The  con- 
tract was  signed  by  'Treeman,  per  C.  E.  Lee,  Agent,  Party 
of  the  First  Part,"  and  concludes  in  this  manner :  "We,  the 
undersigned,  subscribers  to  the  foregoing  articles  of  agree* 
ment,  as  party  of  the  second  part,  hereby  subscribe  for  the 
number  of  shares  of  stock  set  opposite  our  respective  names 
for  a  creamery  or  butter  factory  to  be  built  at  or  near  Adaza, 
Greene  county,  Iowa,  according  to  the  foregoing  plans  and 
specifications  on  contract,  plans  form  6,  C.  H.  F.,  which  is 
made  a  part  of  the  foregoing  contract ;  and  the  said  party  of 
the  second  part  agrees  to  pay  for  said  factory  as  specified  in 
said  contract  of  plans  form  6,  C.  H.  P.,  which  is  made  a  part 
of  said  contract,  or  as  may  hereafter  be  specified  in  writing, 
and  agreed  to  by  the  party  of  the  first  part 


The  Second  Party 

No.  of  Shares 

Amount  of  Stock  after 
incorporation. 

Albert  Head 

8 

1800  00 

This  is  followed  by  more  than  fifty  other  signatures, 
designating  the  number  of  shares  for  which  each  subscribed 
and  the  amount  of  stock  after  incorporation.  The  total 
amount  subscribed  was  five  thousand  seven  hundred  and 
seventy-five  dollars.  Shortly  after  the  making  of  the  con- 
tractj  and  before  any  work  was  done  thereimder.  Freeman 
assigned  the  contract  to  plaintiff,  and  plaintiff  proceeded  to 
erect  the  factory  at  a  place  designated  by  the  subscribers  to 
the  agreement.  An  executive  conmiittee  representing  the 
subscribers  to  the  instrument  accepted  the  plant  when  com- 
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pleted,  and  plaintiff  has  collected  from  those  who  signed  the 
instrument  four  thousand  nine  hundred  and  ten  dollars  and 
seventy-three  cents,  leaving  a  balance  due  and  unpaid  in  the 
sum  of  three  hundred  and  thirty-nine  dollars  and  twenty- 
seven  cents.  This  suit  is  to  collect  that  balance,  and  to  estab- 
lish and  foreclose  a  mechanic's  lien  against  the  property. 
The  subscribers  did  not  incorporate  as  agreed,  but  they  took 
possession  of  the  property  and  proceeded  to  operate  the  same 
under  the  name  of  the  Adaza  Go-operative  Creamery  Com- 
pany;  and  the  action  is  against  this  association  or 

1  co-partnership.  The  defenses  pleaded  are, /Ersf,  that  the 
signatures  of  some  of  the  subscribers  are  forgeries ;  and 

that  Freeman  falsely  and  fraudulently  represented  to  those 
who  signed,  after  the  forged  signatures  were  placed  upon  the 
paper,  that  they  were  genuine.  They  further  plead  that  Free- 
man was  the  principal  contractor,  and  that  plaintiff  is  no* 
entitled  to  a  lien  as  a  subcontractor,  because  it  did  not  comply 
with  the  statutes  authorizing  and  preserving  such  lien,  and 
that  the  assignment  of  the  contract  did  not  carry  Freeman's 
right  to  a  lien,  if  he  ever  had  any  such  right  They  also  claim 
that  some  of  the  subscriptions  were  taken  with  the  secret, 
fraudulent,  and  corrupt  understanding  that  the  makers  would 
not  be  boimd  for  the  full  amount  thereof,  and  with  intent  to 
induce  others  to  sign ;  that  these  subscribers  paid  but  a  small 
part  of  the  amount  subscribed  by  them,  and  that  plaintiff  is 
now  endeavoring  to  collect  the  full  amount  from  others  who 
signed,  relying  upon  the  fact  that  all  were  bona  fide  sub- 
scribers ;  that  plaintiff  accepted  from  some  of  the  subscribers 
but  part  of  the  amount  subscribed  by  them,  and  released  them 
from  all  further  liability  on  accoimt  of  their  subscriptions, 
and  thereby  released  all  others  from  liability.  Plaintiff 
pleaded  in  reply  an  estoppel,  based  on  the  conduct  of  the 
subscribers  in  accepting  the  plant  after  its  completion.  The 
record  discloses  the  following  facts,  in  addition  to 

2  those  heretofore  stated:    Plaintiff  furnished  all  the 
labor,  material,  and  machinery  necessary  for  the  com* 
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pletion  of  the  plant,  and  tamed  it  over  to  the  subscribers  in 
aooordance  with  the  terms  of  the  contract.  Jesse  Johnson, 
the  ninth  name  among  the  list  of  subscribers  to  the  contract, 
is  a  forgery,  and  was  placed  thereon  by  Freeman  without 
authority.  John  Cavanaugh,  whose  name  appears  among  the 
last,  did  not  sign  the  paper.  Another  subscription,  purporting 
to  be  made  by  A.  0.  Griffith,  was  really  the  subscription  of 
Freeman  himself.  Griffith  was  a  buttermaker  who  attended 
to  the  plant  until  it  was  turned  over  to  the  subscribers,  and  he 
never  paid  anything  on  his  subscription.  Albert  Head  and 
his  two  sons,  R.  C.  and  M.  M.  Head,  appear  to  have  signed 
the  paper,  and  have  marked  opposite  their  names  the  aggre- 
gate sum  of  five  hundred  dollars.  These  subscriptions  were  set- 
tled by  plaintiff  for  the  sum  of  two  hundred  and  fifty  dollars, 
and  the  Heads  were  released  from  all  liability  thereon.  This 
was  done  because  Head  claimed  and  represented  that  his  sons 
had  not,  in  fact,  signed  the  paper,  and  that  their  signatures 
were  unauthorized.  Plaintiff  gave  Head  a  receipt  in  full  at 
this  settlement  for  the  five  himdred  dollars,  and  released  the 
Heads,  father  and  sons,  from  all  further  liability  on  the  con- 
tract When  the  building  was  accepted,  the  following  paper 
was  drawn  up  and  signed  by  plaintiff's  agent:  '^Whereas 
Albert  Head,  P.  B.  Olmstead,  M.  M.  Reading,  and  others 
have,  by  previous  written  and  oral  agreement  with  one  O.  H. 
Freeman,  contracted,  obligated,  and  agreed  to  pay  to  the  said 
0.  H.  Freeman  the  sum  of  $5,250,  the  said  C.  H.  Freeman 
contracting,  obligating,  and  agreeing  on  his  part,  for  and  in 
consideration  of  the  payment  of  the  said  $5,250  as  agreed 
upon,  to  build,  erect,  and  construct  a  certain  creamery  build- 
ing at  Adaza,  Iowa,  as  shown  by  aforesaid  contract,  obliga- 
tion, and  agreement ;  and  whereas,  the  said  0.  H.  Freeman,  on 
the  81st  day  of  March,  A.  D.  1894,  assigned  the  aforesaid 
contract,  obligation,  and  agreement  to  the  Haney  &  Campbell 
Manufacturing  Company,  of  Belleview  and  Dubuque,  Iowa ; 
and  whereas,  there  are  certain  claims,  liens,  and  debts  due 
upon  and  against  said  creamery,  and  whidi  have  been  eon- 


318  Hakey  &  C.  Co.  V.  Adaza  C.  C.  Co.        [108  Iowa 

tracted  by  the  said  C.  H.  Freeman  and  his  agents  in  and 
about  the  construction  and  erection  of  said  creamery  for 
lumber  and  materials,  iron,  tin,  brick,  stone,  boarding,  labor, 
hauling,,  machinery,  and  fixtures,  painting,  and  paint; 
Now,  therefore,  for  and  in  consideration  of  the  settlement  by 
the  said  Albert  Head,  P.  B.  Olmstead,  M.  M.  Reading,  and 
the  aforesaid  others  of  aforesaid  agreement  with  the  said 
Saney  &  Campbell  Manufactr*  \g  Company,  of  Belleview 
and  Dubuque,  Iowa,  assignee  of  said  obligations,  the  said 
Haney  &  Campbell  Manufacturing  Company  agrees  and 
binds  itself  to  and  with  the  obligators  in  the  agreement  herein 
referred  to,  to  pay  off  and  satisfy  all  of  the  claims,  debts, 
liens,  and  obligations  against  said  creamery,  or  which  have 
been  contracted  by  the  said  C.  H.  Freeman  or  his  agents  in 
the  building  and  erection  of  said  creamery,  and  in  event  of 
suit  upon  this  agreement  the  place  of  payment  shall  be  at 
Adaza,  Iowa,  Haney  &  Campbell  Manufacturing  Company, 
per  F.  J.  Crawford,  Secretary.'* 

With  these  facts  settled,  what  are  the  rights  of  the 
parties  ?    Plaintiff,  as  assignee  of  the  Freeman  contract,  fur- 
nished the  material  and  performed  the  labor  for  the  plant, 
and  it  is  entitled  to  a  lien  for  the  amount  due  either 

3  as  a  contractor  or  as  a  sub-contractor,  unless  it  be  for 
some  of  the  defenses  pleaded  in  the  answer.  As  a  sub- 
contractor it  is  entirted  to  a  lien,  for  the  reason  that  defend- 
ants do  not  claim  to  have  paid  anything  to  Freeman,  and 
Freeman  has  waived  all  claim  under  the  contract  No  part 
of  the  work  was  done  by  Freeman  under  the  contract.  True, 
he  did  labor  upon  the  buildinff.  but  whatever  he  did  was  for 
and  on  behalf  of  plaintiff.    So  that  there  is  no  question  about 

the  validity  of  an  assignment  of  a  rie^ht  to  a  lien.    The 

4  defenses  relied  upon  have  already  been  stated,  and  it 
may  be  conceded  that,  if  this  werean  action  againstthe 

original  subscribers  to  the  contract,  the  fact  that  some  of  the 
signatures  were  forged  would  be  a  defense  to  the  others.  The 
fruit  is  against  the  association,  or  oo-partnership,  however,  and 
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that  associatioD  or  orpartnership  has  accepted  the  plants  and 
is  now  operating  the  same.  It  is  in  no  position  to  take 
advantage  of  the  forgery  of  names  appearing  npon  the  con- 
tract. Had  it  rescinded  the  sale  because  of  frauds  or  had  it 
brought  action  to  cancel  the  contract  and  made  the  necessary 
tender,  a  different  question  might  arise.  We  do  not  in  this 
connection  determine  the  rights  of  the  subscribers  as  among 
themselves.  Itmavbe  that  some  of  them  are  not  bound  because 

V 

of  the  forgeries  committed  by  Freeman ;  but  the  association 

itself,  which  has  accepted  the  benefits  of  the  contract,  cannot 

relieve  itself  from  its  burdens.    Barr  v.  Railroad  Co.,  126  N. 

T.  263  (26  K  E.  Rep.  145).  This  same  thought  applies  to  the 

claim  of  release  because  of  the  settlement  with  the  Heads. 

Defendant  adduced  evidence,  without  obiection,  to  show  that 
the  contract  was  several,  and  not  joint.    If  this  be  true, — ^and 

we  are  inclined  to  think  it  is,  independent  of  any  evidence 

aside  from  the  contract  itself  (see  Davis  v.  Belford,  70  Mich. 

120  (37  K  W.  Rep.  919), — then  the  release  of  one  did  not 

release  all.  But,  if  it  be  conceded  that  it  was  joint 
5  and  several,  yet  it  does  not  follow  that  the  defendant 

association  or  co-partnership  is  released  from  all 
liability  on  the  contract.  The  release  was  simply  of  the 
Heads  from  liability  under  the  contract,  and  the  facts  intro- 
duced in  evidence  clearly  show  that  it  was  not  intended  as  a 
technical  release,  but  merely  as  a  settlement  of  the  liability 
of  the  Heads  on  their  subscription,  and  a  promise  not  to  sue 
them.  Bonney  v.  Bormey,  29  Iowa,  448 ;  Seymour  v.  Butler, 
8  Iowa,  804.  Conceding  that  defendant's  claim  is  correct, 
and  that  each  of  the  subscribers  is  liable  only  to  the  extent  of 
his  subscription,  it  is  clear  that  there  was  no  release  of  the 
association.  There  is  no  evidence  to  sustain  the  claim  that 
the  subscription  made  by  the  Heads  was  collusive  and  fraudu- 
lent The  settlement  and  compromise  with  them  did  not 
depend  upon  any  claim  that  they  were  to  pay  but  one-half  the 
amount  subscribed.  The  burden  is  on  defendant  to  establish 
the  alleged  fraud,  and  in  this  it  has  failed.    But,  if  it  be  o(m- 


320  Haney  &  C.  Co.  V,  Adaza  C.  C.  Co.       [108  To¥ra 

ceded  that  some  of  the  subscribers  are  released  from  liabilitj 
by  reason  of  the  receipt  given  to  the  Heads,  it  does 

6  not  follow  that  plaintiffs  lien  is  thereby  defeated. 
The  defendant^  which  is  made  np  of  the  subscribers 

who  have  paid,  has  taken  possession  of  the  property  by  its 
proper  officers,  and  is  using  the  same.  Its  assets  are  subject 
to  all  Intimate  claims  against  it,  although  some  of  the  mem- 
bers of  the  association  or  co-partnership  have  been  released. 
Some  persons  have  undertaken  to  conduct  the  business,  have 
accepted  the  building,  and  are  operating  the  plant  Surely 
they  cannot  be  heard  to  say  that  plaintiflf  should  not  recover 
from  this  association  because  certain  of  the  other  subscribers, 
who  have  taken  no  part  in  the  management  of  the  business, 
and  have  never  become  members,  are  not  bound.  Having 
accepted  the  benefits  of  the  contract,  it  cannot  be  heard  to  say 
that  it  is  not  liable  because  some  of  the  persons  who  subscribed 
for  stock  have  been  released  from  liability.  Some  ques- 
tion is  made  regarding  the  sufficiency  of  the  record  to  justify 
a  trial  de  novo.  An  examination  of  the  transcript  shows 
there  is  no  merit  in  the  claim.    Denials  and  counter 

7  denials  in  abstracts  do  not  have  the  same  effect  under 
the  new  rules  as  under  the  old.     All  specific  denials 

are  now  settled  by  a  transcript  which  is  ordered  on  application 
of  the  appellant  Eesort  to  this  leads  to  the  foregoing  con- 
clusions. Plaintiflf  should  have  judgment  for  the  sum  of 
three  hundred  and  thirty-nine  dollars  and  twenty-seven  cents, 
with  six  per  cent  interest  from  May  7,  1894,  and  a  decree 
establishing  and  foreclosing  its  mechanic's  lien  upon  the  prop- 
erty, together  with  the  lot  upon  whidi  it  is  situated. — 

ReVSR8BD« 
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DftMAges:  PBOxiMATB  CAUSE:  Pleading.  Iq  an  action  for  damaices 
for  permaneDt  loss  of  health  resaltiofi;  from  extreme  fright  caused 
by  the  negligent  manner  in  which  defendant  blasted  rock  near 
plaintiflTs  house,  it  was  shown  that  plaintiff  was  accustomed  to 
blasting:  that  for  about  two  weeks  she  had  been  somewhat  startled 
and  annoyed  by  defendant's  blasting;  that  on  the  day  when  the 
5  extreme  fright  was  caused  she  had  been  warned  that  the  blast 
was  going  to  be  set  off,  and  left  the  house  for  a  place  of  safety, 
her  mother  remaining  in  the  house;  that  she  was  frightened  about 
her  mother,  and,  after  the  blast,  returned  to  the  house;  and  the 
house  and  furniture  was  somewhat  shattered  by  the  shock;  and 
that  her  mother  suddenly  collapsed,  and  plaintiff  thought  she  was 
dying.  Held,  that  plaintiff's  fright  was  not  caused  directly  by  the 
blast,  but  by  her  mother's  condition,  and  that  she  could  not  recoyer. 

ETldenee:  rbyibw  on  appeal:  Jury,  In  an  action  for  personal 
iojnries  the  defense  was  that  between  the  7th  and  25th  of  a  cer- 
tain month  the  blasting  of  rock  which  caused  the  injury  was  done 
by  an  independent  contractor,  who  had  a  written  contract  with 
2  defendant  to  do  the  work.  Several  witnesses  testified  that  the 
contractor  had  charge  of  the  work  after  the  7th,  wnile  plaintiff 
proved  that  the  men  blasting  had  previously  been  in  defendant's 
service,  and  that  defendant  was  about  the  work  occasionally,  but 
it  did  not  appear  that  he  exercised  any  control  over  the  work 
after  the  7th.    Held,  that  a  verdict  for  plaintiff  was  not  susti^ned. 

Same.    The  jury  has  no  right  to  arbitrarily  disregard  the  testimony 
8    of  an  un impeached  and  uncontradicted  witness  as  to  a  fact 
which  is  not  incredible. 

Belbvanct.    An  ordinance  requiring  persons  blasting  within  the 
city  limits  to  cover  the  orifice  in  which  the  explosive  is  placed, is 
4    admissible  under  a  petition  charging  that  two  blasts  were  set  off 
in  such  a  negligent  manner  as  *'to  cause  loose  fragments  of  rook 
to  be  thrown  upon  plaintiff's  home,  to  her  constant  fear." 

Appeal:  objection  below.    The  objection  that  the  petition  declared 
1    upon  a  wilful  injury,  and  that  the  court  submitted  the  Issue  of 
negligence,  oannut  be  raised  for  the  first  time  on  appeal. 

Appeal  from  Des  Moines  District  Court. — ^Kon.  Jaios  D. 

Smythb^  Judge. 

Friday,  May  12, 1899,  »5 
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AonoK  to  recover  damages  for  personal  injuries.  Theru 
was  a  trial  to  jury.  Verdict  and  jndgm^it  for  plaintiff. 
Defendant  appeals. — Reversed. 

C.  L.  Poor  and  La  Monte  Gowles  for  appellant 

Hedge  &  Blyihe  and  Charles  WUlner  for  appellee. 

Waterman,  J. — ^Plaintiff,  with  her  parents,  occupied  a 
dwelling  which  stood  close  to  the  line  of  a  vacant  lot  adjoin- 
ing, owned  by  defendant.  Underlying  both  of  these  lots 
was  a  ledge  of  lime^stone,  and  defendant  attempted  to  remove 
some  of  the  stone  from  his  lot  by  blasting.  The  petition  states 
the  cause  of  action  as  follows:  ''That  defendant  continued 
this  blasting  for  many  days  during  September,  1895,  without 
warning  to  plaintiff  or  her  family  as  each  blast  was  fired,  and 
with  careless,  wicked,  and  malicious  disregard  for  the  peace 
and  safety  of  plaintiff,  and  in  a  reckless,  negligent,  and  mali- 
cious way  caused  loose  fragments  of  rock  to  be  thrown  upon 
plaintiff's  home  and  premises,  and  thus  put  her  in  constant 
fear  and  frequent  actual  danger  of  her  life  and  limK 
*  *  *  That  particularly  on  or  about  September  25,  1895, 
the  defendant,  io  the  course  of  said  work  above  named,  per- 
mitted a  blast  to  be  fired,  which  shook  the  foundation  of  plain- 
tiff's dwelling,  threw  fragments  of  earth  and  rock  upon  the 
house  and  grounda  of  plaintiff,  and  cast  plaintiff  into  extreme 
fright  and  nervous  disorder  of  so  radical  a  character  that  it 
has  developed  into  permanent  disease,  which  will  inevitably 
shoi'ten  her  life,"  etc.  The  answer  is  a  general  denial.  Thu 
court  submitted  the  case  upon  the  theory  that  defendant  had 
a  right  to  do  the  blasting.  It  took  from  the  jury  the  allega- 
tion of  malice,  and  instructed  that  the  charge  to  be  considered 
was  whether  defendant  was  negligent.  Complaint  is 
made  by  appellant  of  the  action  of  the  court  in  submitting 
the  issue  of  negligence.  It  is  thought  that,  if  defendant  was 
not  guilty  of  the  willful  wrongs  complained  of,  he  should  no(t 
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be  held  under  the  petition  upon  the  other  ground.    The  evi- 
dence received  was  all  of  such  a  character  as  would  have  been 
admissible  under  a  charge  of  negligence  alone.    Wo 

1  do  not  find  that  the  point  now  made  was  presented  to 
the  trial  court  At  the  close  of  the  testimony,  appel- 
lant's counsel  moved  the  court  to  direct  a  verdict  in  his  favor, 
based  upon  several  grounds,  but  none  of  these  covered  the 
point  we  are  now  considering.  Neither  was  it  presented  in 
any  of  the  instructions  asked  by  defendant,  nor  made  one  of 
the  grounds  for  the  new  trial  which  was  asked. 

II.  One  defense  interposed  was  that  the  work  by  which 
plaintiff  claimed  to  be  injured  was  not  done  by  defendant, 
but  by  one  Magee,  an  independent  contractor,  for  whose  acts 
defendant  was  in  no  way  responsible.  The  trial  court 
instructed  on  this  theory,  and  it  must  be  taken  as  the  law  of 
the  case.  Roberts  v.  Abstract  Co.,  63  Iowa,  76.  The  jury 
was  told  that  the  undisputed  evidence  established  that  defend- 
ant had  a  written  contract  with  Magee,  by  the  terms  of  which 
the  latter  was  to  do  the  blasting;  and  the  only  matter  sul>- 
mitted  in  this  connection  was  whether  the  work  complained  of 
was  done  under  this  contract.     The  jury  must  have 

2  found  that  it  was  not,  and  in  this,  we  think,  there  was 
error.     Several  witnesses  testified  that  Magee  had 

charge  of  the  work  after  the  seventh  day  of  September,  and 
prior  to  this  time  it  is  not  claimed  that  plaintiff  suffered  any 
harm  from  the  work.  On  plaintiff's  part  the  showing  is  wholly 
circumstantial,  and  the  circumstances  are  not  inconsistent 
with  defendant's  claim.  The  men  employed  in  the  blasting 
operations  had  been  previously  in  defendant's  service. 
Defendant  was  about  the  work  occasionally,  but  after  the 
seventh  of  September  it  does  not  appear  that  he  assumed 
or  exercised  any  control  over  what  was  being  done.  This 
is  insufficient  to  create  a  conflict  of  evidence.  Svilivan  v. 
Railroad  Co.,  58  Iowa,  602.  All  of  the  circumstances  upon 
which  plaintiff  relies  to  meet  this  issue  may  be  readily  recon- 
ciled with  the  fact  that  the  work,  after  the  seventh  day  o| 
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September,  was  done  by  an  independent  contractor.  See 
Wheelam  v.  Railroad  Co.,  85  Iowa,  167.     When  a 

8  fact  is  not  incredible,  and  is  testified  to  by  a  wit- 

ness who  is  unimpeached  and  uncontradicted,   the 

jury  has  no  right  to  arbitrarily  disregard  the  testimony  of 

such  witnesses.    Lomer  v.  Meeker,  25  N.  Y.  361 ;  Elwood  v. 

Telegraph  Co.,  45  ]Sr.  Y.  549. 

III.  An  ordinance  of  the  city  of  Burlington  was  intro- 
duced in  evidence  over  defendant's  objection.  It  provided 
that  any  one  blasting  within  the  city  limits  should  cover  the 
orifice  in  which  the  explosive  was  placed  with  good,  sound 
timber,  so  as  to  prevent  fragments  of  rock  from  being  thrown 

in  the  air;  and  that  any  failure  in  this  regard  was 
4  a  misdemeanor.     The  objection  to  this  evidence  is 

that  there  is  no  claim  that  the  damage  was  caused  by 
a  failure  to  cover  the  blasts,  but,  on  the  contrary,  the  sole 
ground  of  complaint  is  that  the  blasts  were  fired  without 
warning  to  plaintiff.  The  petition  charges  that  the  blasts 
were  set  off  in  such  a  negligent  manner  as  to  cause  '^oose 
fragments  of  rock  to  be  thrown  upon  plaintiff's  home,*'  to  her 
constant  fear.  Under  the  issues,  the  ordinance  appears  to 
have  been  admissible. 

IV.  Plaintiff  was  not  physically  injured  by  the  blast- 
ing, save  as  such  injuries  resulted  from  tiie  fright  she 
received.  Counsel  for  appellant  devote  considerable  atten- 
tion in  argument  to  an  attempt  to  show  that  no  liability 
exists  in  such  a  case.  The  trial  court  instructed  that  plain- 
tiff could  not  recover  for  fright  alone,  but  that  she  might 
recover  if  the  fright  resulted  in  physical  disability.  If  there 
can  be  no  recovery  for  the  fright,  we  do  not  see  how  there  can 
be  for  its  consequences.  Mitchell  v.  Railway  Co.,  161  N.  Y. 
App.  107  (45  N.  E.  Rep.  354) ;  Spade  v.  Railroad  Co.,  168 
Mass.  285  (47  K  E.  Rep.  88) ;  Trigg  v.  Railway  Co.,  74 
Mo.  147;  Fox  v.  BorTeey,  126  Pa.  St  164  (17  Atl.  Rep. 
604).    But,  waiving  this  matter^  we  bitve  read  tbe  evidence 


rr 
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carefully,  and  our  oandusion  is  that  it  shows  without  dis- 
pute that  plaintiffs  fright  was  caused,  not  by  the 
5  blasting,  but  by  what  she  saw  of  its  effects  when  she 

returned  to  the  house  after  the  explosion  of  Sep- 
tember 25th.  Prior  to  that  date^  the  most  that  can  be  said  is 
that  plaintiff  was  startled  at  times  and  annoyed  by  the  blast- 
ing. On  the  twenty-fifth  the  noise  of  the  explosion  was 
louder  than  usual.  Plaintiff  and  her  mother  were  in  the 
house.  They  were  warned  of  the  coming  explosion.  Plain- 
tiff went  to  a  place  of  saf etrfr.  Her  mother  remained  in  the 
house.  Plaintiff  says:  ^^as  frightened  about  my  mother. 
Thought  her  and  the  house  in  danger  from  the  blast''  When 
plaintiff  returned  to  the  house  after  the  explosion,  her  mother 
was  standing  in  the  doorway.  Shortly  afterwards^  the 
mother^  aa  plaintiff  expressed  it^  ^^coUapeed."  Plaintiff 
thought  she  was  dying.  Thia^  with  the  somewhat  shattered 
condition  of  the  house  and  furniture,  caused  by  the  shock  ot 
the  explosion,  so  wrought  upon  plaintiff's  nervous  system 
as  to  cause  the  physical  trouble  of  which  she  complains^ — 
an  affection  of  the  heart  We  take  these  facts  from  the  testi- 
mony of  the  plaintiff,  and  from  the  same  source  we  gather 
theoe  further  f acta,  which  strengthen  us  in  the  conclusion 
that  plaintiff's  fright  was  not  caused  directly  by  the  blast^ 
but  rather  by  its  effect  upon  her  mother:  Plaintiff  was 
accustomed  to  blasting.  Such  work  had  been  done  frequently 
before  in  the  immediate  vicinity  of  her  home.  For  many 
years  it  was  carried  on  upon  the  same  lot  where  the  work 
was  being  done  for  defendant,  and  plaintiff  occupied  her 
present  home  during  this  period;  and,  as  we  have  said,  from 
the  time  this  work  for  defendant  was  begun  on  the  seventh 
of  September,  up  to  the  time  of  the  heavy  explosion  on  the 
twenty-fifth,  though  she  complains  of  it,  she  makes  no  claim 
to  have  been  in  any  way  injured  by  it  If,  then,  plaintiff's 
physical  injuries  were  caused  by  her  fright, — and  we  may 
say  in  passing  there  is  some  doubt  whether  the  testimony 
ihows  this  to  be  the  oase^ — yet>  as  her  condition  was  not 
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immediately  occasioned  by  the  blast,  but  was  induced  by 
her  apprehension  for  her  mother's  safety,  there  can  be  no 
recovery.  Keyes  v.  Railway  Co.,  36  Minn.  290  (30  N.  W. 
Eep.  888) ;  Wym<m  v.  Leavitt,  71  Ma  227 ;  Cowden  v. 
Wright,  24  Wend.  429 ;  Railroad  Co.  v.  Kelly,  31  Pa.  St, 
372 ;  Hyatt  v.  Adams,  16  Mich.  180 ;  Railroad  Co.  v.  Chance, 
67  Kan.  40  (45  Pac  Rep.  60).  There  do^  not  appear  to  be 
any  substantial  conflict  of  evidence  on  this  point  We  are  not 
unmindful  of  the  rule  announced  in  Mentzer  v.  Telegraph 
Co.,  93  Iowa,  753.  Nothing  here  said,  however,  in  any  way 
conflicts  with  that  holding.  Our  conclusion  upon  this  issue 
is  that  the  court  erred  in  not  sustaining  defendant's  motion 
to  take  the  case  from  the  jury  on  the  fourth  ground  thereof, 
which  was  the  want  of  evidence  to  support  a  verdict  in  plain* 
tiff's  favor. — ^Reveksed. 


m    ?S  Sarah  0.  MoBetde  et  al.  v.  William  McClintock,  Appel- 

lant, et  al. 

Petition  for  Ifew  Trial:  motion  to  strike.  A  plaintiff's  motion  to 
strike  a  defendant's  petition  in  equity  for  a  new  trial  may  be 
2  sustained,  though  a  co-defendant,  having  an  interest  in  the 
litigation,  similar  to  that  of  plaintiff,  did  not  join  in  the  motion, 
where  co-defendant  was  not  served  with  notice  of  the  petition  for 
a  new  trial. 

Treated  as  demurrer.    A  motion  to  strike  a  petition  in  equity  for 
a  new  trial  may  be  treated  as  a  demurrer.    (Conceded  for  the  sake 
8    of  the  argument- Reporter.) 

New  issues.    A  petition  in  equi,ty  for  a  new  trial,  alleging  that 

5  petitioner  is  entitled  to  land  in  controversy  under  certain  deeds, 
will  not  be  allowed,  where  petitioner's  original  pleading  set  up  a 
claim  under  contracts  made  by  letters,  because  such  petition 
tenders  new  issues. 

Rights  against  one  co-tenant.    A  defendant,  in  a  partition  suit 
between  co-tenants,  having  a  ground  for  a  new  trial  as  against 
0    one  alleged  co-tenant,  is  not  thereby  entitled  to  a  new  trial  as 
against  the  others. 

Second  petition.    A  second  petition  for  a  new  trial  may  be  stricken 

6  from  the  flies  on  motion,  where  it  was  filed  without  lawful  rights. 
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Appealt  OBJBorioN  below.  An  objection  that  an  order  sustaining  a 
motion  to  strike  from  the  flies  a  petition  for  a  new  triai  entitled 
as  of  the  May  term  was  sustained  at  the  preceding  February  term 
1  is  not  available  on  appeal  where  the  court  had  Jurisdiction  of  the 
subject-matter  of  the  motion  and  petition  and  the  appellant 
appeared  to  the  motion  and  did  not  object  that  it  was  premature 
as  to  any  of  the  relief  aslLcd. 

Same.    A  second  application  for  a  new  trial  will  be  dismissed  although 

no  answer  has  been  hied  to  it  where  it  was  tiied  more  than  oae 

•    year  after  the  decree  in  the  original  action  was  reu4ered  and  the 

7    moving  party  is  not  entitled  to  relief  on  any  of  the  grounds 

enumerated  in  code,  ib7tf,  section  8154. 

Newly  i»iscovttBKD  bviubncic.    A  new  trial  will  not  be  granted  for 

.    alleged  uewly  discovered  evidence  where  it  ia  merely  cumulative 

4    and  suflicient  diligence  to  discover  it  before  the  trial  is  uoi  sliown. 

Rule  api'Lied.    Tlie  employment  of  a  different  attorney  after  the 
trial  watt  had,  and  hia  use  of  Uiligeiice  iu  tiuumg  evidence  whicli 
was  not  iuiroauced  at  tlie  inal,  doe^i  uoc  eudile  one  to  a  iietv 
4    trial,  where  iiis  former-  attorney  was  lacking  iu  diligence  in  pro- 
curing the  evidence. 

Appeal  from  Plymouth  District  Court. — 'Rojx.  F.  R.  Gay- 

KOB^  Judge. 

Fbiday,  May  12,  1899. 

Application  for  a  new  trial  in  an  action  in  equity 
brought  for  the  partition  of  real  estate  and  other  relief.  The 
application  was  denied,  and  the  applicant^  William  McClin- 
tock,  appeals. — Affirmed. 

/.  8.  Struble  for  appellant. 

Ira  T.  Martin  for  appellees. 

• 

Robinson,  C.  J. — ^In  the  year  1858,  William  Kelley 
purchased  of  the  general  government  a  quarter  section  of 
land  in  Plymouth  county.  He  was  a  resident  of  Ohio,  and 
died  in  that  state  in  the  year  1864.  The  plaintiffs,  Sarah  0. 
McBride  and  Rebecca  M.  McBride,  are  his  daughters,  and  in 
the  year  1892  commenced  this  action  against  James  M.  Kel- 
ley,  their  brother^  William  MoClintodc,  and  William  Beta- 
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'wortb.  Tlie  pedtioD  alleged  that  each  of  the  pkintiffs  and 
tfaa  defendant  Jimee  H.  Kelley  owned  one-azth  of  the 
qoartor  aeotion,  aa  heirs  of  William  Kellej ;  that  three  (^ 
thaar  IwoUwrB  had  eonveyed  their  interaets  in  it  to  the  defend* 
ant  MsClintock ;  and  that  Betsworth  held  a  mortgage  wi  the 
Imd  &om  HoCSintoc^  tor  the  sum  of  Uuee  thousand  dcdlan. 
TIm  plaintiffa  asked  that  Hbe  share  of  the  land  to  which  each 
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ley  was  the  owner  of  an  undivided  one-sixtli  of  the  land^ 
HubA  since  the  trial  of  the  cause  the  petitioner  had  discovered 
new  and  material  evidence,  which  showed  that  at  some  time 
prior  to  the  death  of  William  Kelley,  when  he  was  old  and 
dependent  npon  his  children  for  support,  he  orally  agreed 
with  his  son  Gleorge  W.  Kelley  that  the  latter  should  sup- 
port him^  give  him  a  home  until  his  death,  and  in  considera- 
tion therefor  have  the  land  in  question;  that  the  agreement 
was  performed  by  George  W.  Kelley ;  that  after  it  was  made 
the  father  gave  to  the  son  a  written  instrument  in  the  form 
of  a  deed  or  contract  conveying  the  land,  but  that  the  instru- 
ment had  been  lost;  that  after  the  death  of  William  Kelley 
his  heirs,  including  the  plaintiffs  and  James  M.  Kelley,  exe- 
cuted to  George  W.  Kelley  a  conveyance  of  all  their  interest 
in  the  property,  but  that  the  instrument  so  executed  had  been 
lost.  The  petition  also  alleged  that  the  facts  averred,  and  the 
persons  by  whom  they  could  be  proved  were  unknown  to  him 
or  his  attorneys  when  the  cause  was  tried,  and  asked  for  a 
new  trial.  There  was  a  hearing  on  this  petition,  and  in 
June^  1806^  it  was  found  not  to  be  sustained,  and  was  dis- 
missed. An  appeal  from  that  order  was  taken  to  this  court 
by  McClintock,  and  in  January,  1898,  he  asked,  by  motion, 
that  the  cause  be  remanded  to  the  district  court,  with  direc- 
tions to  the  judge  who  had  denied  the  petition  to  reopen  the. 
case,  receive  further  evidence,  and  render  another  decis- 
ion on'  the  application  for  a  new  trial.  The  ground  of  the 
motion  was  that,  since  the  appeal  had  been  taken,  a  patent 
from  the  general  government  to  William  Kelley  for  one- 
fourth  of  the  land  in  controversy,  and  a  deed  from  James  M. 
Kelley  and  his  wife  to  George  W.  Kelley  for  another  fourth 
of  the  land,  had  been  fpund.  The  motion  to  remand  was, 
on  application  of  the  plamtiffs,  stricken  from  the  records, 
and  the  proceedings  on  the  first  petition  for  a  new  trial  are 
at  an  end.  In  May,  1898,  McClintock  filed  in  the  district 
court  of  Plymouth  county  a  second  petition  in  equity  for  a 
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worth.  The  pedtion  alleged  that  each  of  the  plaintiffs  and 
1^  defendant  James  M.  Eellej  owned  one-aaxth  of  the 
q[uarter  section^  as  heirs  of  William  Kelley;  that  three  of 
th^r  brothers  had  conveyed  their  interests  in  it  to  the  def  end* 
ant  MoOlintock ;  and  that  Betsworth  held  a  mortgage  on  the 
land  from  MoClintock  for  the  sum  of  three  thousand  dollars. 
The  plaintiffs  asked  that  the  share  of  the  land  to  which  each 
party  to  the  action  was  entitled  be  determined^  that  the  land 
be  partitioned;  and  for  their  share  of  rents  and  profits  which 
had  aocrued  from  it  MoClintock  was  the  only  defendant  who 
appeared  in  the  action.  He  filed  an  answer  in  which  lie 
alleged  that  in  April,  1870,  the  plaintiffs  conveyed  all  their 
interest  in  the  property  in  question  to  their  brother  George 
W.  Kelley ;  that  he  conveyed  the  property  to  L.  S.  Miller  and 
L  K.  Miller;  that  thereafter,  and  in  April,  1S70,  the  Millers 
took  possession  of  all  the  property  and  continued  in  open  and 
notorious  possession  of  it,  under  color  and  claim  of  title,  for 
more  than  ten  years ;  that  in  the  year  1884  he  purchased  all 
of  the  land  of  the  Millers,  and  had  held  actual,  open,  and 
notorious  possession,  under  claim  of  absolute  right  and  color 
of  title,  since  that  time;  and  that  the  claim  of  the  plaintiffs 
was  barred  by  the  statute  of  limitations.  There  was  a  hear- 
ing on  the  merits,  and  a  decree  rendered  in  May,  1895,  which 
adjudged  that  each  plaintiff  was  the  unqualified  owner  of  an 
undivided  one-sixth  of  the  land  in  question;  that  the  defend- 
ant James  M.  Eelley  owned  a  like  interest;  and  that 
McOlintock  owned  an  undivided  one-half  of  the  land,  subject 
to  his  mortgage  to  Betsworth,  and  subject,  further,  to  the 
amount  due  the  plaintiffs  as  their  portion  of  the  rents  and 
profits.  The  amount  to  which  each  plaintiff  was  entitled 
was  fixed  at  three  hundred  and  twenty-eight  dollars  and 
thirly-tiiree  cents.  In  February,  1896,  MoClintock  filed  a 
petition  in  equity  for  a  new  trial,  in  which  he  alleged  that,  by 
reason  of  the  misconduct  and  wrongful  acts  of  the  attorney 
for  the  plaintiffs  in  preparing  the  decree,  the  court  was 
erroneously  led  to  adjudge  that  the  defendant  James  M.  Kel- 
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ley  was  the  owner  of  an  undivided  one-sixth  of  the  land^ 
ihsA  since  the  trial  of  the  cause  the  petitioner  had  discovered 
new  and  material  evidence,  which  showed  that  at  some  time 
prior  to  the  death  of  William  Kelley,  when  he  was  old  and 
dependent  upon  his  children  for  support,  he  orally  agreed 
with  his  son  Gleorge  W.  Eelley  that  the  latter  should  sup- 
port him,  give  him  a  home  until  his  death,  and  in  considera- 
tion therefor  have  the  land  in  question;  that  the  agreement 
was  performed  by  Gleorge  W.  Kelley;  that  after  it  was  made 
the  father  gave  to  the  son  a  written  instrument  in  the  form 
of  a  deed  or  contract  conveying  the  land,  but  that  the  instru- 
ment had  been  lost;  that  after  the  death  of  William  Kelley 
his  heirs,  including  the  plaintiffs  and  James  M.  Eelley,  exe- 
cuted to  George  W.  Kelley  a  conveyance  of  all  their  interest 
in  the  property,  but  that  the  instrument  so  executed  had  been 
lost.  The  petition  also  alleged  that  the  facts  averred,  and  the 
persons  by  whom  they  could  be  proved  were  unknown  to  him 
or  his  attorneys  when  the  cause  was  tried,  and  asked  for  a 
new  trial.  There  was  a  hearing  on  this  petition,  and  in 
June,  1896^  it  was  found  not  to  be  sustained,  and  was  dis- 
missed«  An  appeal  from  that  order  was  taken  to  this  court 
by  McClintock,  and  in  January,  1898,  he  asked,  by  motion, 
that  the  cause  be  remanded  to  the  district  court,  with  direo- 
tions  to  the  judge  who  had  denied  the  petition  to  reopen  the. 
case,  receive  further  evidence,  and  render  another  decis- 
ion on'  the  application  for  a  new  trial.  The  ground  of  the 
motion  was  that,  since  the  appeal  had  been  taken,  a  patent 
from  the  general  government  to  William  Kelley  for  one- 
fourth  of  the  land  in  controversy,  and  a  deed  from  James  M. 
Kelley  and  his  wife  to  Qeorge  W.  Kelley  for  another  fourth 
of  the  land,  had  been  fpund.  The  motion  to  remand  was, 
on  application  of  the  plamtiffs,  stricken  from  the  records, 
and  the  proceedings  on  the  first  petition  for  a  new  trial  are 
at  an  end.  In  May,  1898,  McClintock  filed  in  the  district 
court  of  Plymouth  county  a  second  petition  in  equity  for  a 
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new  trial,  in  -which  he  set  out  the  original  pleadings  in  the 
oase^  and  the  decree  of  the  court,  the  first  petition  for  a 
new  trial,  the  evidence,  submitted  on  the  hearing,  the  pro- 
ceedings had,  the  appeal,  the  motion  to  remand,  and  evidence 
submitted  in  its  support  The  petition  also  alleges  that  the 
referee  who  had  been  appointed  to  sell  and  convey  the  land 
in  controversy,  and  distribute  its  proceeds,  was  about  to  sell 
the  land,  and  asked  that  he  be  enjoined  from  selling  it  until 
the  further  order  of  the  court  A  temporary  injunction 
was  issued  as  prayed.  In  March,  1898,  the  plaintiffs  filed 
a  motion  to  dissolve  the  temporary  injunction,  and  to  strike 
from  the  files  the  second  petition  for  a  new  trial,  and  on  the 
first  day  of  April  the  motion  was  sustained,  and  judgment 
was  rendered  in  favor  of  the  plaintiffs  for  costs,  From  that 
judgment,  McClintock  appeals. 

I.  The  petition  stricken  from  the  files  was  entitled 
as  of  the  May  term,  1898,  of  the  district  court,  but  the 
order  sustaining  the  motion  to  strike  was  sustained  at  the 

preceding  February  term.  It  is  insisted  that  the 
1  court  lacked  jurisdiction  to  do  more  than  to  dissolve 

the  injimction  at  the  February  term.  The  court  had 
jurisdiction  of  the  subjectrmatter  of  the  motion  and  peti- 
tion, and  the  appellant  appeared  to  the  motion,  and  did  not 
object  that  the  motion  was  premature  as  to  any  of  the  relief 
asked.  By  what  he  did  he  fully  submitted  his  case,  so  far 
as  it  was  involved  in  the  motion,  to  the  jurisdiction  of 
the  court,  and  is  bound  by  the  result  It  is  not  a  case  where 
a  court  has  attempted  to  act  upon  a  matter  of  which  it  did 
not  have  jurisdiction.  The  district  court,  by  consent  of 
parties,  if  that  was  needed,  could  have  acted  upon  the  motion 
as  well  at  the  February  as  at  the  May  term,  and  the  parties 
appear  to  have  assented  to  a  ruling  on  the  entire  motion  at 
the  time  action  was  taken  upon  it 

II.  It  is  next  objected  that  the  court  erred  in  sustain- 
ing the  motion  for  the  reason  that  the  defendant  Jamee  1L 
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Kelley  did  not  appear  and  join  in  the  motion.     Although 
he  was  named  as  a  defendant  in  the  original  case^  it 

2  is  not  shown  that  he  was  served  with  notice  of  the 
second  petition  for  a  new  trial,  nor,  in  fact,  that  he 

Is  a  party  to  it  His  interests  appear  to  be  similar  to  those  of 
the  plaintiffs,  and  no  reason  is  disclosed  for  requiring  that  he 
join  in  the  motion  in  question. 

ILL     It  is  next  contended  that  the  effect  of  the  motion 

was  like  that  of  a  demurrer,  and  that  it  admitted  to  be  true 

all  the  all^ations  of  the  petition.    That  may  be  conceded  for 

the  purpose  of  this  appeal,  but  it  does  not  follow  that 

3  the  motion  was  erroneously  sustained.    The  question 
to  be  determined  was  and  is^  do  the  facts  well  pleaded 

show  that  the  petitioner  is  entitled  to  a  new  trial  i    We  do 

not  think  they  da     The  alleged  newly-discovered  evidence 

is  merely  cumulative,  and  diligence  to  discover  it  in  time  for 

use  at  the  first  trial  is  not  shown.    The  production  of 

4  the  patent  for  one  of  the  forty-acre  tracts  would  not 
have  been  material  to  any  issue  in  the  case.    Had  the 

newly-discovered  deed  from  James  M.  Kelley  and  wife  to 
George  W.  Kelley  been  offered  in  evidence,  it  might  have 
affected  the  appdlant's  recovery  as  to  the  tract  which  it  pur- 
ported to  convey,  but  sufficient  diligence  to  discover  that  deed 
before  the  first  trial  was  had  is  not  shown.  It  appears  that 
the  attorney  who  now  represents  the  appellant  was  first 
employed  after  the  trial  in  the  original  cause  was  had,  and 
that  diligence  since  that  time  has  been  shown,  but  those  facta 
do  not  affect  the  rights  of  the  appellant.  He  must  suffer 
the  consequences  of  a  lack  of  diligence  in  preparing  for  the 
first  triaL  Misconduct  on  the  part  of  an  attorney  in  pre- 
paring the  decree  rendered  iii  the  original  case  is  not 

5  shown.     The  petition  for  a  new  trial  tenders  new 
issues  in  regard  to  the  allied  conveyances  to  George 

W.  Kelley,  the  answer  to  the  original  petition  alleging  that 
they  were  made  by  written  contracts  in  the  form  of  letters 
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of  correspondenoey  while  the  petition  for  a  new  trial  alleges 
that  they  were  by  deeds.  Moreover,  when  all  the  evidence 
set  ont  in  the  petition  for  a  new  trial  is  considered,  it  fails 
to  show  that  the  original  decree  is  erroneous^  so  far  as  it 
affects  the  rights  of  the  parties  to  this  appeal.  The  deed  of 
James  M.  Kelley  to  George  W.  Kelley  would  only  affect 
the  rights  of  the  appellant  as  against  James  M.  Kelley,  but, 
as  already  stated,  it  is  not  shown  that  he  was  a  party  to  this 
proceeding  in  the  district  court,  and  notice  of  appeal  was  not 
served  on  him.  If  the  appellant  has  any  just  ground  to  com- 
plain of  James  M.  Kelley,  that  fact  does  not  entitle  him  to  a 
new  trial  as  against  the  plaintiffs,  for  the  reason  that  their 
interests  are  separate  and  distinct. 

IV,  It  is  said  that,  even  though  the  injunction  was 
properly  dissolved,  the  petition  should  not  have  been  dis- 
missed, as  the  plaintiffs  had  not  filed  an  answer  to  it,  but  that 

« 

the  cause  should  have  been  continued  for  hearing  on 
6  the  merits.     The  petition  was  filed  more  than  one 

year  after  the  decree  in  the  original  action  was  ren- 
dered, and  the  appellees  contend  that  it  was  not  filed  within 
the  time  required  by  statute.  The  appellant  insists  that  it 
was  authorized  by  the  case  of  Larson  v.  Williams,  100  Iowa, 
110,  and  similar  cases.  A  rehearing  was  granted  in  that  case, 
which  suspended  the  opinion  filed  on  the  first  submission, 
and,  as  that  was  not  adhered  to,  it  had  no  further  effect  and 
should  not  have  been  reported.  The  second  opinion  is  the 
only  one  which  is  in  force.  That  refers  to  several  cases 
which  authorize  the  practice  of  granting  new  trials  on  appli- 
cations made  after  the  expiration  of  one  year  after  the  judg- 
ment or  order  was  made,  notwithstanding  the  restriction 
of  section  3157  of  the  Code  of  1873.  But  the  fact  that  the 
jurisdiction  of  courts  of  equity  in  such  cases  was  limited  to 
the  granting  of  relief  on  the  grounds  referred  to  in  section 
3154  of  that  Code  was  mentioned.    We  do  not  find  that  the 
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appellant  was  entitled  to  relief  on  any  of  the  grounds  enumer- 
ated in  that  section.    An  additional  objection  to  the 
7  petition  nnder  consideration  is  the  fact  that  it  is  the 

second  application  for  a  new  trial  which  the  appel- 
lant has  made.  Whether  snch  an  application,  made  by  the 
same  party  would  be  granted  in  any  case,  when  its  condition 
is  the  same  as  when  the  first  application  was  denied,  is  a 
question  we  do  not  find  it  necessary  to  determine,  but,  if  ever 
authorized,  it  would  be  under  exceptional  conditions,  which 
do  not  exist  in  this  case.  We  conclude  that  the  petition  under 
consideration  did  not  show  that  the  appellant  was  entitled  to 
any  relief  as  against  the  plaintiffs.  The  motion  to  strike 
appears  to  have  been  treated  as  a  demurrer,  and,  if  so,  was 
properly  sustained.  If  it  was  not  treated  as  a  demurrer, 
yet  the  district  court  may  well  have  found  that  the  peti- 
tion was  filed  without  lawful  right,  and  should  for  that 
reason  be  stricken  from  the  files.  The  order  of  the  district 
court  sustaining  the  motion  to  dissolve  the  injunction  and 
to  strike  the  petition,  and  its  judgment  are  affibmed. 


OsoAB  Thtlmant,  Appellant,  v.  The  Iowa  Papbb  Bag 
OoMPAinr  and  Iowa  Nationai,  Bank,  Appellees. 

Nrntldnal  Banks:  contracts  of  guaranty:  Ultra  vires.  Under 
revised  statute  United  States  section  5186,  authorizing  national 
banks  to  exercise  all  powers  necessary  to  carry  on  the  business  of 
banking,  where  a  bank  directs  a  letter  to  a  person,  stating  that  it 
will  guaranty  fulfillment  of  the  obligations  of  another  person  to 
the  former  for  a  certain  amount  of  goods  for  a  certain  time,  and  it 
does  not  appear  that  the  second  person  purchased  the  letter  or 
deposited  any  security  therefor,  or  that  the  bank  had  any  interest 
In  the  transaction,  the  letter,  considered  either  as  a  guaranty  or 
letter  of  credit,  is  void,  and  the  bank  is  not  liable  thereon. 

Same.  A  national  bank  is  not  authorized  to  guaranty  the  fulfill- 
ment of  the  obligation  of  another  unless  such  guaranty  is  made 
in  connection  with  the  transfer  of  a  chose  in  action  or  other 
property  belonging  to  the  bank. 
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Appeal  from  Wapello  District  Court. — 'Kon.  F.  W.  Eiohbl- 

BEBQEB^  Judge. 

« 

Friday,  May  12,  1899. 

Action  at  law  to  recover  the  contract  price  of  a  car  load 
of  bag  paper  sold  and  delivered  to  the  Iowa  Paper-Bag  Com- 
pany, and  which  it  is  claimed  the  Iowa  Nation!  Bank  guar- 
anteed. The  paper-bag  company  made  default  and  the 
issue  was  between  plaintiff  and  the  bank.  The  bank  alleged 
that  the  guaranty  was  without  consideration,  ultra  vires,  and 
void.  The  case  was  tried  to  a  jury,  and  at  the  conclusion 
of  the  evidence  the  trial  court  directed  a  verdict  for  the 
bank,  and  plaintiff  appeals. — Affirmed. 

Seneca  Cornell  for  appellant. 

McNeti  &  Tisdale  for  appellee.    ' 

Deejvier,  J. — Plaintiff  is  a  manufacturer  of  paper, 
doing  business  at  Kaukauna,  Wis.;  and  the  defendant,  the 
Iowa  Paper-Bag  Company,  is  a  manufacturer  of  paper  bags, 
doing  business  at  the  city  of  Ottumwa,  in  this  state.  In 
the  year  1894  the  paper-bag  company,  desirous  of  purchasing 
paper  of  plaintiff,  secured  from  the  vice  president  of  defend- 
ant bank  the  following  guaranty :  "Edwin  Manning,  Prest. 
Wm.  Daggett,  Vice  Prest.  Calvin  Manning,  Cashier.  W.  R. 
Daggett,  Asst.  Cashier.  No.  1,726.  Iowa  National  Bank. 
Capital  Stock,  $200,000.00.  Ottumwa,  Iowa,  December  8, 
1894.  Thilmany  Pulp  and  Paper  Company,  Kaukauna, 
Wis. — ^Dear  Sirs:  The  Iowa  Paper-Bag  Company,  of  this 
city,  desire  to  establish  business  relations  with  you,  and 
request  us  to  write  you.  We  will  guaranty  the  fulfillment  of 
their  obligations  to  you,  to  the  extent  of  the  cost  of  a  car  load 
of  bag  paper,  for  the  next  twelve  months.  They  are  doing  a 
good  and  safe  business,  and  changed  from  an  Ohio  paper  mill 
to  your  mill  at  our  request    We  hope  you  will  give  them  all 
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advantage  possible,  as  their  competition  oomes  from  Ohio 
bag  factories,  and  is  sharp  in  this  district;  looking,  doubtless, 
to  driving  this  bag  company  out  of  the  Southern  Iowa  market. 
Yours,  eta,  Iowa  National* Bank,  by  Wm.  Daggett,  V.  P/' 
This  letter  was  inclosed  with  an  order  for  a  car  of  paper,  in  a 
letter  addressed  to  the  plaintiff;  and  plaintiff  thereupon 
shipped  a  car  of  paper  to  the  bag  company.  The  purchase 
price  for  this  car  was  promptly  paid,  and  thereafter  plaintiff 
shipped  five  other  cars,  ail  of  which  were  paid  for,  .except  the 
last  car.  This  action  is  to  recover  for  the  last  car, 
from  the  bag  company  on  its  order  and  from  the  bank 
on  the  letter  of  credit  above  set  out  When  plaintiff 
offered  the  letter  in  evidence,  it  was  objected  to  by  the  bank 
on  the  following  grounds:  ^'Incompetent,  immaterial,  and 
because  the  national  bank  has  no  authority -or  power  to 
guaranty  the  payment  of  comercial  bills,  or  to  bind  itself 
by  a  guaranty  such  as  [the  letter  referred  to].'^  This  objec- 
tion was  sustained,  and  the  ruling  is  assigned  as  error. 

Counsel  concede  that  the  controlling  question  in  the  case 
is  whether  or  not  a  national  bank  has  power  to  issue  such  a 
letter  of  credit  or  of  guaranty  as  the  one  offered  in  evidence. 
National  banks  are  creatures  of  the  general  government,  and 
their  powers  are  enimierated  as  follows:  A  national  bank 
can  "exercise  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of  banking,  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of  debt ;  by  receiving  deposits ; 
by  buying  and  selling  exchange,  coin  and  bullion ;  by  loaning 
money  on  personal  security;  and  by  obtaining,  issuing  and  cir- 
culating notes."  Revised  Statutes  of  U.  S.,  section  5136.  This 
act  expressly  confers  on  such  banks  all  incidental  powers 
necessary  to  carry  on  the  banking  business.  "These  powers," 
as  said  by  the  supreme  court  of  the  United  States  in  Bomk  v. 
Armstrong,  152  U.  S.  351,  38  L.  Co.  Ed.  470  (14  Sup. 
Ct.  Rep.  574),  "are  such  as  are  required  to  meet  all  the  Ic^ti- 
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mate  demands  of  the  authorized  business,  and  to  enable  a 
bank  to  conduct  its  affairs,  within  the  scope  of  its  charter, 
safely  and  prudently.  This  necessarily  implies  the  right  of  a 
bank  to  incur  liabilities  in  the  regular  course  of  its  business, 
as  well  as  to  become  the  creditor  of  others."  The  statute  we 
have  quoted  does  not  give  national  banks  express  authority  to 
issue  letters  of  credit  or  to  make  instruments  of  guaranty. 
Neither  does  it  expressly  authorize  the  indorsement  of  notes 
or  bills  of  exchange.  But,  as  indorsement  is  often  necessary 
to  the  transfer  of  negotiable  instruments,  it  is  dearly  within 
the  power  of  such  banks  to  make  this  kind  of  contract  And 
so  it  has  been  held  that,  as  a  guaranty  is  a  less  onerous  and 
stringent  contract  than  that  created  by  an  indorsememt 
"waiving  demand  and  notice,"  such  a  contract  is  also  good 
when  made  with  reference  to  the  transfer  of  notes  in  whidi 
the  bank  has  an  interest.  People's  Bank  v.  Manufacturers^ 
Nat.  Bank,  lOi  U.  S.  181 .  When  either  contract  has  relation 
to  a  transaction  in  which  the  bank  has  a  pecuniary  interest, 
as  where  made  to  transfer  or  negotiate  choses  in  action,  or 
n^otiable  instruments  which  it  owns  or  in  which  it  has  an 
interest,  there  is  no  longer  room  for  doubt  as  to  the  validity 
of  the  transaction.  But  a  guaranty  of  a  note  or  bill  or  of  an 
account  as  of  a  mere  loan  of  credit  to  another,  disconnected 
with  any  transfer  of  title  or  ownership  of  the  paper  or  account 
guarantied,  may  well  be  doubted.  Indeed,  we  think  there  is 
a  manifest  distinction  between  the  right  of  a  bank  to  guaranty 
choses  in  action  belonging  to  it  and  its  right  to  guaranty 
those  belonging  to  another.  It  has  been  squarely  held  by  the 
supreme  court  of  the  United  States  that  a  cashier  has  no 
power  to  indorse  accommodation  paper  so  as  to  bind  the  l>ank. 
West  8t.  Louts  Scuv.  Bank  v.  Shawnee  County  Bank,  95 
TJ.  S.  657.  The  supreme  court  of  Michigan  has  also  held  that 
a  cashier  has  no  authority  to  accept  bills  of  exchange  for  the 
accommodation  merely  of  the  drawers,  and  that  there  can 
be  no  recovery  thereon  by  one  having  knowledge.  Farmers 
if  2f.  Bank  v.  Troy  City  Bank,  1  Doug.  457, 
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But>  as  not  all  oontractB  of  guaranty  or  letters  of  credit 
are  void,  resort  must  be  had  to  the  instrument  itself,  and, 
it  may  be,  to  evidence  aliundej  to  determine  the  effect  of  the 
particular  instrument  in  question.  Letters  of  credit  are  of 
two  kinds.  When  purchased  by  the  person  desiring  credit, 
or  procured  by  the  use  of  checks  or  other  securities  lodged 
with  the  person  who  grants  it,  it  is,  in  effect,  a  bill  of 
exchange;  and  as  it  is  based  on  a  consideration  passing 
directly  to  the  bank  that  issues  it,  and  has  gained  recognition 
in  the  commercial  world,  it  is  a  valid  and  binding  contract, 
and  may  be  entered  into  by  national  banks.  Daniel  Nego- 
tiable Instruments,  section  1794.  When  the  letter  is  not  pur- 
chased, but  is  purely  an  accommodation,  or  simply  a  guar- 
anty of  the  payment  of  an  account  to  be  created  in  the  future, 
it  is  not  binding  on  a  national  bank,  for  such  an  institution 
has  no  power  to  thus  jeopardize  its  capital.  Such  transactions 
are  not  necessary  to  the  exercise  of  powers  granted  to  national 
banks,  and  are  therefore  without  their  charter  powers,  and 
invalid.  The  controlling  question  in  the  case  is,  to  which 
class  of  contracts  does  the  one  in  suit  belong?  We  are  of 
the  opinion  that  the  letter,  on  its  face,  shows  it  belongs  to 
the  latter  class.  There  is  nothing  on  the  face  of  the  instru- 
ment to  indicate  that  the  paper-bag  company  purchased  the 
letter,  or  that  it  had  deposited  any  money  or  collaterals  to 
secure  the  same.  It  is  simply  a  promise  to  guaranty  the 
fulfillment  of  an  obligation  of  the  bag  company.  True, 
when  accepted  by  the  plaintiff,  a  consideration  is  presumed, 
and  need  not  ordinarily  be  alleged  or  proven.  But  this  con- 
sideration may  have  been  simply  the  disadvantage  to  the 
seller,  or  the  benefit  conferred  upon  the  purchaser.  There 
is  no  presumption  that  the  paper^bag  company  gave  anything 
for  the  letter,  or  that  anything  was  withheld  from  it  on 
account  of  the  issuance  thereof.  The  case  does  not  differ 
materially  from  one  where  a  member  of  a  firm  has  signed 
the  name  of  his  partnership  to  a  note  as  surety.  In  such  case 
the  holder  cannot  recover  in^Q^  sl^owiBg  i^at  all  the  m^^ 
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bers  of  the  firm  assented.  Bank  v.  Law,  127  Mass.  72; 
National  Pank  Bank  v.  German-American  Mutual  WarehotLS- 
ing  &  Security  Co.,  116  K  Y.  App.  281  (22  K  E.  Rep. 
567)  ;  Bank  v.  McDonald,  127  Mass.  82.  As  the  instrument 
in  suit  clearly  shows  on  its  face  that  it  is  simply  a  contract  of 
guaranty,  there  can  be  no  recovery  without  proof  that  it  was, 
in  effect,  a  bill  of  exchange;  and  it  may  be  (a  point,  however, 
which  we  do  not  decide)  that  evidence  to  establish  such  fact 
would  be  inadmissible  because  of  the  form  of  the  letter. 

Again  the  plaintiff  sues  upon  the  instrument  as  a  con- 
tract of  guaranty ;  and  it  is  well  settled,  as  we  have  hereto- 
fore observed,  that  such  contract  is  invalid  unless  made  in 
connection  with  the  transfer  of  a  chose  in  action  or  other 
property  belonging  to  the  bank.  See,  as  further  sustaining 
this  proposition,  Madison,  W.  &  3f  .  Plank-Road  Co.  v.  Water- 
town  &  P.  Plank-Road  Co.,  7  Wis.  59 ;  Madison  &  I.  R.  Co. 
V.  Norwich  Sav.  Soc,  24  Ind.  457 ;  Norton  v.  Bank,  61  N.  H. 
589;  Aetna  Nat.  Bank  v.  Charter  OaJc  Life  Ins.  Co.,  50 
Conn.  167;  Beecher  v.  Dacey,  45  Mich.  92  (7  N.  W.  Eep. 
689).  The  cases  referred  to  by  appellant  all  involve  the 
negotiation  or  transfer  of  n^otiable  instruments  belonging 
to  the  bank,  or  in  which  it  had  an  interest,  and  are  therefore 
not  in  point.  As  the  contract  is  strictly  one  of  guaranty,,  the 
presumption  is  that  the  bank  had  no  authority  to  issue  it, 
and  the  trial  court  correctly  refused  to  admit  it  in  evidence. — 
Affirmed. 


Paul  Ar:vibrioht  by  Charles  Armbright,  his  next  friend, 
V.  William  Zion  and  John  Zion,  Appellants. 

Nrifllirewo:  jnuT  qhrstion.  Where  one,  standing  on  a  platform  of 
a  windmill  50  feet  hiprh  and  usinj?  an  iron  wrench  weighing  four 
pounds,  drops  it  to  the  ground,  where  persons  might  reasonably 
be  expected  to  be,  and  a  person  below  is  injured,  the  dropping  of 
the  wrench  is  of  itself  an  act  from  which  negligence  may  be  in- 
ferred, and  whether  he  used  ordinary  yigilance  to  avoid  losing 
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his  grasp  on  the  tool  that  injury  might  not  be  occasioned  bj  its 
fall  is  a  question  for  the  jury,  and  where  he  is  unable  to  explain 
how  he  happened  to  lose  control  of  it  a  yerdicC  against  him  will 
not  be  set  aside. 

Appeal  from  Louisa  District  Court. — ^Hon.   William   S. 

WiTHBOw,  Judge. 

Friday,  May  12,  1899. 

Action  for  damages.  From  a  judgment  for  plaintiff, 
the  defendants  appeal. — Affirmed, 

W.  W.  Dodge  and  B.  F.  Van  Dyke  for  appellants. 

C.  A.  Carpenter  for  appellee. 

Labd,  J. — The  iron  wrench  about  twelve  inches  long 
and  weighing  four  pounds  fell  from  the  hand  of  John  Zion 
on  the  platform  of  the  windmill,  fifty  feet  from  the  ground, 
where  it  struck  Paul  Ambright  on  the  back  of  the  head, 
fracturing  his  skull,  so  that  a  portion  of  it,  the  size  of  a  silver 
dollar,  was  necessarily  removed  by  the  surgeon.  This  plat- 
form was  about  four  by  six  feet,  and  John  was  up  there 
attempting  to  fasten  a  brace  to  a  fan  with  a  bolt.  To  do  so,  he 
stood  at  one  comer,  holding  himself  with  one  hand  while  he 
reached  out  with  the  wrench  to  turn  the  burr  with  the  other. 
In  making  a  change  to  secure  a  better  position,  the  wrench 
fell,  but  how  this  happened  he  was  unable  to  explain.  Paul 
was  assisting  his  father  in  painting  William  Zion's  bam. 
They  had  quit  early,  and,  at  the  suggestion  of  William, 
proceeded  to  clean  their  hands  for  dinner.  Under  the  mill, 
but  within  the  tower,  was  a  small  milk  house,  where  they 
went  for  that  purpose.  But,  on  the  suggestion  of  the  father 
that  the  milk  might  become  tainted  from  the  paint  on  them, 
Paul  stepped  outside,  and  placing  the  basin  on  the  wash 
block,  while  washing  his  face,  received  the  injury. 

The  appearance  of  this  block  indicated  its  use  for  that 
purpose.    A  similar  block  was  at  the  house  where  they  bad 
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previously  washed.  Oharles  Armbright  testified  that  Wil- 
liam Zion  advised  him  that  they  might  make  nse  of  either  as 
they  chose,  and  towels  were  brought  by  the  children.  The 
evidence  was  such  that  the  jury  might  have  found  that  the 
'Armbrights  were  at  the  mill  when  John  Zion  started  up  the 
ladder  to  the  platform,  and  that  his  father,  William,  knew 
what  he  was  about  to  do,  and  acquiesced  therein.  Besides,  the 
path  leading  from  the  house  to  the  bam,  which  persons  were 
likely  to  use,  passed  near  the  windmill.  The  contention  of 
appellants  is  that  the  evidence  was  not  sufficient  to  sustain 
the  verdict.  That  the  facts  must  warrant  an  affirmative  find- 
ing  of  negligence,  and  that  the  mere  happening  of  an  accident 
may  not  justify  this,  will  be  conceded.  But  the  attending 
circumstances  left  such  a  finding  open  to  the  jury.  The  evi- 
dence tended  to  show  that  John  Zion  knew  that  the  Arra- 
brights  were  on  the  ground  below  the  platform,  and  that  per- 
sons were  likely  to  be  there  at  any  tima  To  drop  anything 
of  considerable  weight  from  that  height  above  would  endanger 
the  lives  of  those  below.  Everyone  is  bound  to  exercise 
care  commensurate  with  known  dangers ;  and  the  dropping  of 
a  heavy  iron  wrench  from  such  a  height  to  the  earth,  where 
human  being  are,  or  might  reasonably  be  expected  to  be,  is 
of  itself  an  act  from  which  negligence  might  be  inferred. 
See  Case  v.  Railway  Co.,  64  Iowa,  762.  John  Zion  was 
bound  to  exercise  ordinary  vigilance  that  he  might  avoid 
losing  his  grasp  on  the  tool  he  was  using  that  injury  might 
not  be  occasioned  by  its  fall.  Whether  he  did  so  was  prop- 
erly left  for  the  jury  to  determine  Steams  v.  Spinning  Co., 
184  Pa.  St.  519  (39  Atl.  Rep.  292),  is  not  in  point,  as  there 
the  inference  of  negligence  from  the  falling  of  the  hatchet 
head  was  rebutted.  Whether  John  was  performing  the  work  at 
the  instance  of  his  father,  and  whether  guilty  of  contributory 
negligence,  were  issues  properly  submitted  to  the  jury.  We 
discover   no   error   in   the   record,    and   the   judynent    U 
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Fire  Insiinuiee:  ap)*ra.ismsnt:  Condition  precedent.  Code,  section 
1742,  which  provides  that  in  an  action  on  a  policy  of  fire  insur- 
ance the  amount  stated  in  the  policy  shall  he  prima  facie  evi- 
dence of  the  insurable  value  of  the  property  at  the  date  of  the 
policy,  but  the  company  shall  not  be  prevented  from  showing  the 
actual  value  and  any  depreciation  thereof  before  the  loss  occurred, 
that  it  shall  be  liable  for  the  actual  value  of  the  property  insured 
at  the  date  of  the  loss  unless  such  value  exceeds  the  amount 
stated  in  the  policy,  and  that,  in  order  to  maintain  his  action  it 
shall  only  be  necessary  for  the  assured  to  prove  the  loss  of  the 
building  insured,  does  not  fix  the  value  of  the  property  destroyed, 
and  therefor  render  inoperative  a  provision  in  a  policy  that  makes 
an  appraisment  a  condition  precedent  to  a  right  of  action  on  it. 

Appeal  from  Benton  District  Court. — ^Hon.  Obbd  Caswell, 

Judga 

Fbiday,  May  12,  1899. 

Action  on  a  policy  of  fire  insurance.  Judgment  for 
plaintiff,  and  the  defendant  appealed. — Reversed. 

McVey  &  McVey  for  appellant. 

W.  G.  Scrimgeour  and  /.  /.  Mosnat  for  appellee. 

Obangbb,  J. — ^I.  This  is  the  second  appeal  of  this 
case.  See  102  Iowa,  613,  for  former  opinion.  The  opinion 
on  the  former  appeal  presents  the  facts.  The  policy  contains 
a  provision  for  appraisement  in  case  of  loss.  Defendant»made 
a  demand  for  an  appraisement,  under  the  terms  of  the  policy, 
before  the  commencement  of  the  suit,  which  was,  in  effect, 
declined  by  plaintiff,  and  it  is  now  urged  that  an  appraise- 
ment was  a  condition  precedent  to  a  right  of  action.  Appellee 
urges  that  the  provision  of  the  policy  is  abrogated  by  chapter 
211,  Acts  Eighteenth  Oeneral  Assembly,  section  3  of  which  is 
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made,  in  effect,  section  1742  of  the  Code.  Appellant  denies 
that  such  is  the  effect  of  the  statute  and  further  says  that  the 
question  of  the  right  of  appraisement,  being  a  condition  pre- 
cedent to  a  right  of  action,  was  determined  on  the  former 
appeal,  and  hence  is  the  law  of  the  case,  and  cannot  be  again 
considered.  Appellee  meets  the  last  contention  by  a  claim 
that,  when  the  case  was  remanded,  the  pleadings  were  so 
changed  that  the  case  is  not  now  affected  by  the  holding  on 
the  former  appeal.  A  reference  to  that  case  will  show  that 
we  did  not  determine  that  a  right  of  appraisement  was  a  con* 
dition  precedent  to  a  right  of  action ;  but  that,  as  the  district 
court  had  so  held,  as  against  plaintiff,  and  as  he  did  not  appeal 
from  the  ruling,  it  became  the  law  of  the  case  for  that  trial. 
It  appears  that,  after  the  district  court  so  held,  it  continued 
the  case,  on  motion  of  plaintiff,  to  enable  him  to  comply  with 
the  condition  as  to  appraisement;  and  thereafter  the  plaintiff, 
by  a  supplemental  pleading,  made  a  showing  of  an  offer  of 
compliance  with  the  appraisement  provision  during  the 
continuance,  which  the  defendant  declined.  A  trial  resulted 
in  the  court's  directing  a  verdict  for  plaintiff.  Our  holding 
was  that,  inasmuch  as  the  district  court  held  an  appraisement 
such  condition  precedent,  which  holding,  unappealed  from, 
was  the  law  on  that  trial,  it  was  error  to  hold  that  an  offer  of 
appraisement,  after  suit  was  brought,  was  a  compliance  with 
a  condition.  In  other  words,  the  case  went  from  this  court, 
with  a  holding  that,  if  the  right  of  appraisement  was  a  con- 
dition  precedent  to  a  right  of  action,  the  compliance  with  the 
condition  must  precede  the  commencement  of  the  action.  On 
the  first  trial,  the  district  court  held  with  defendant  on 
the  question  of  the  condition  being  precedent,  but  against  it 
on  the  question  of  a  right  to  comply  therewith  after  suit 
brought,  and  no  assignment  could  well  bring  in  question  the 
one  now  before  us,  for  it  was  ruled  in  favor  of  appellant. 

II.  The  following  is  the  part  of  chapter  211,  Acts 
Eighteenth  General  Assembly,  relied  on  by  appellee:  "In 
any  suit  or  action  brought  in  any  court  in  this  state  <hi 
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OBJ  policy  of  insnranee  against  the  company  or  association 
issuing  the  policy  sued  upon  in  case  of  the  loss  of  any  build- 
ing so  insured,  the  amount  stated  in  the  i)olicy  shall  be 
received  as  prima  facie  evidence  of  the  insurable  value  of 
the  property  at  the  date  of  the  policy;  provided,  nothing 
herein  shall  be  construed  to  prevent  the  insurance  company 
or  association  from  showing  the  actual  value  at  the  date  of 
the  policy,  and  any  depreciation  in  the  value  thereof  before 
the  loss  occurred;  provided,  further,  such  insurance  company 
or  association  shall  be  liable  for  the  actual  value  of  the  prop- 
erty insured  at  tho  date  of  the  loss,  unless  such  value  exceeds 
the  amount  stated  in  the  policy;  and  in  order  to  maintain 
his  action  on  the  policy  it  shall  only  be  necessary  for  the 
assured  to  prove  the  loss  of  the  building  insured.  *  *  * 
All  the  provisions  of  this  chapter  shall  apply  to  and  govern 
all  contracts  and  policies  of  insurance  contemplated  in  this 
chapter,  anything  in  the  policy  or  contract  notwithstand- 
ing." This  statute  was  in  force  at  the  time  the  policy  was 
issued,  and  it  is  urged  by  appellee  that  it  renders  inoperative 
the  provision  of  the  policy  as  to  appraisement,  because  the 
statute  fixes  the  value  and  does  just  what  the  appraisement 
would  have  done.  The  measure  of  recovery,  imder  the  stat- 
ute in  question,  is  the  actual  value  of  the  building  when 
destroyed.  The  insurable  value  is  deemed  the  actual  value, 
imloss  the  contrary  is  made  to  appear.  The  insurable  value 
is  fixed  prima  facie  by  the  amount  stated  in  the  policy,  and 
this  amount  is  the  measure  of  recovery  upon  proof  of  the 
loss  of  the  building,  with  other  matters,  unless  the  company 
shall  show  the  actual  value  to  be  less.  Martin  v.  Insurance 
Co.,  85  Iowa,  643 ;  Des  Moines  Ice  Co.  v.  Niagara  Fire  Ins. 
Co.,  99  Iowa,  193.  It  is  plain  that  the  statute  does  not 
attempt  to  fix,  as  a  measure  of  recovery,  any  other  than  the 
actual  value  of  the  building  at  the  time  of  the  loss.  The 
law  fixes  the  legal  effect  of  different  conditions,  as  that,  if 
there  is  proof  of  the  loss  of  the  building,  notice,  etc.,  and 
defendant  offers  no  proof  as  to  the  value,  the  measure  of 
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recovery  is  the  insurable  value  as  fixed  by  the  amount  stated 
in  the  policy,  because  the  statute  makes  it  prima  fucie  evidence 
of  such  value.  But  if,  after  such  a  prima  facie  showing,  the 
company  shall  offer  evidence  to  show  the  actual  value  to  be  less 
then  the  amount  of  recovery  becomes  a  question  for  the  jury, 
and  the  actual  value  is  as  the  jury  shall  find  it.  It  is  dear, 
then,  that  it  was  not  the  legislative  purpose  to  fix  the  amount 
of  recovery,  except  under  certain  conditions  as  to  proof. 
These  observations  are  pertinent  to  our  inquiry  whether  it 
was  the  legislative  purpose,  in  the  enactment  of  chapter  211, 
to  fix  an  exclusive  method  of  ascertaining  damages  in  such 
cases.  It  goes  without  saying  that  it  would  be  useless  and 
futile  to  submit  to  appraisers  or  arbitrators  the  determina- 
tion of  what  the  law  determined,  as,  if  the  law  fixes  the 
amount  of  recovery  in  case  of  total  loss,  that  stated  in  the 
policy,  appraisement,  or  arbitration  as  to  amount  could  serve 
no  useful  purpose;  and,  under  all  authorities  we  have  seen, 
the  law  fixing  the  amount  would  render  nugatory  a  pro- 
vision in  a  policy  for  choosing  persons  to  do  the  same  thing. 
But  we  have  seen  no  case  where  it  is  held  that,  when  the 
amount  of  recovery  is  a  question  of  fact,  the  parties  may  not 
stipulate  for  its  ascertainment  by  appraisers  as  a  condition 
precedent  to  a  right  of  action.  We  are  referred  by  appellee 
to  several  cases  supporting  his  contention,  and  we  refer  to 
them.  Each  case  is  determined  under  a  statute  radically 
different  from  ours  in  this :  that  in  none  of  them  is  the  ques- 
tion of  amount  of  recovery  left  for  ascertainment  as  a  ques- 
tion of  fact.  It  is  fixed  in  each  case  as  the  amount  stated 
in  the  policy.  Insurance  Co.  v.  Eddy,  36  Neb.  461  (64  N. 
W.  Bep.  856),  is  one  of  the  cases,  and  the  controlling 
language  of  the  act  (Acts  1899,  p.  425)  is  in  these  words: 
^The  amount  of  insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the  property 
insured,  and  the  true  amount  of  loss  and  measure  of  dam- 
age." In  Ohio  the  law  is  that,  "in  case  of  total  loss,  the  whole 
amount  mentioned  in  the  policy,  or  renewal,  upon  which 
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tlid  insurers  receive  a  premium,  shall  be  paid.''  Insurance 
Co.  V.  Leslie,  47  Ohio  St,  409  (24  N.  E.  Eep.  1072).  In 
Wisconsin  the  law  provides  that  ''the  amoimt  of  insurance 
written  in  the  policy  shall  be  taken  and  deemed  the  true  value 
of  the  property  at  the  time  of  such  loss  *  ♦  ♦  and 
suoh  amount  shall  be  taken  and  deemed  the  measure  of 
damages."  ReUly  v.  Insurance  Co.,  43  Wis.  449.  In  Mis- 
souri the  law  provides  that  "the  amount  of  insurance  written 
in  such  policy  shall  be  taken  conclusively  to  be  the  true  value 
of  the  property  when  issued  and  the  true  loss  and  measure  of 
damages  when  destroyed."  Havens  v.  Insurance  Co.,  23 
Mo.  403  (27  S.  W.  Rep.  718).  If  there  is  anywhere  an 
authority  that  a  statute  substantially  like  ours  operates  to 
nullify  9.  stipulation  for  appraisement  in  a  policy,  it  has  not 
oome  to  our  notice,  and  reason  does  not  lead  to  such  a  con- 
elusion.  The  ground  upon  which  such  statutory  provisions 
are  held  to  nullify  a  policy  provision  for  appraisement  is 
that  the  law  fixes  the  amoimt  of  damages  recoverable,  and 
there  are  no  questions  to  be  settled  by  appraisement.  Appel- 
lee^B  oontentioa  is  based  on  precisely  such  a  claim.  But  our 
statute^  as  we  have  seen,  does  not  fix  the  amount. 

Our  present  Code  embodies  the  provisions  of  chapter 
211,  being  section  1742,  in  substantially  the  same  language 
as  the  original  act>  and  the  next  section,  1743,  contains  this 
language:  "No  recovery  on  a  policy  or  contract  of  insurance 
shall  be  defeated  for  a  failure  of  the  insured  to  comply,  after 
loss  occurs,  with  any  arbitration  or  appraisement  stipulations 
as  to  fixing  the  value  of  the  property,  unless  it  be  pleaded  and 
proved  &at  the  insurance  company  gave  noticei,'' .  etc.  This 
provision  was  not  in  the  law  prior  to  October  1, 1897.  Appel- 
lee regards  this  added  feature  of  the  law  as  evidence  that 
appraisement  was,  not  before,  necessary.  The  question  of  its 
neceesily  is  not  involved.  The  question  is,  was  it  then  a 
right?  Of  course  this  change  or  added  provision  is  only 
important  so  far  as  it  indicates  the  legislative  thought  as 
to  the  prior  law  and  the  change  intended.    If  the  legislative 
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thought  was  that  section  1742  would  deny  the  right  of 
appraisement,  without  a  saving  clause  for  that  purpose,  and 
the  purpose  was  to  save  that  rights  it  would  naturally  use 
language  adapted  to  such  a  purpose.  If,  on  the  contrary,  it 
thought  the  right  existed,  but  desired  to  limit  or  regulate  its 
operation,  it  would  naturally  use  different  language.  There 
is  not  a  word  used  to  indicate  a  purpose  to  grant  or  save  a 
right,  but  every  word  is  for  the  purpose  of  prescribing  and 
limiting  the  exercise  of  an  existing  right.  The  only  way  to 
sustain  the  claim  of  appellee  is  to  hold  that  the  law  makes  the 
policy  conclusive  evidence  of  the  amount  of  recovery,  and 
such  is  the  tenor  of  his  argument  It  will  not  bear  that  con- 
struction. Our  conclusion  is  that  there  was  a  right  of 
appraisement  as  a  condition  precedent  to  a  right  of  action. 
The  judgment  must  be  bbveesed. 


In  the  Matter  of  the  Assignment  of  The  A.  C.  Mount 
Broom  Company.     Claim  of  Albert  Grsfe  and 

Objections  Thereto. 

Assignments;  pcrchasb  of  assignee's  equttt:  Building  and  loan 
associations,  A  purchaser  at  an  assignee's  sale  of  the  assignor's 
equities  in  land,  which,  prior  to  the  sale,  had  been  conveyed  to 
the  purchaser  for  the  benefit  of  the  assignor,  and  upon  which  the 
purchaser  had  secured  a  loan  from  a  building  and  loan  association, 
subscribing  for  stock  of  the  association  in  his  own  name  and 
pledging  the  same  as  collateral  security,  is  entitled  as  against  the 
assignor  and  assignee,  to  the  benefit  of  payments  made  by  them 
upon  the  stock. 

Samk.  claimant,  being  the  owner  of  certain  premises,  borrowed 
money  from  a  building  association  for  a  third  person,  and  gave  a 
mortgage  on  the  premises  to  secure  the  same.  At  the  same  time 
claimant  purchased  in  his  name  shares  of  stock  in  the  association, 
which  were  also  pledged  as  additional  security,  and  the  third  per- 
son agreed  to  pay  the  monthly  installments  thereon.  The  pay- 
ment of  the  installments  would  mature  the  stock  at  the  time  the 
mortgage  became  due,  and  would  pay  it.  In  consideration  of  the 
agreement  to  pay  the  mortgage  to  the  loan  company,  and  another 
one  on  the  same  premises  to  another,  the  claimant  agreed  to  deed 
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a  part  of  the  premises  to  such  third  person.  After  the  assignment 
of  the  latter  for  benefit  of  creditors,  but  before  all  the  installments 
were  paid  claimant  purchased  the  equity  of  the  insolvent  in  said 
premises  under  an  order  of  court,  and  paid  the  mortgage,  and  new 
certificates  of  stock  issued  to  him.  Held,  that  claimant  is  under 
no  obligation  to  the  insolvent's  estate  to  account  fqr  the  install- 
ments paid  by  insolvent  on  said  stock. 

Appeal  from  Polk  District  Court — Hon.  T.  F.  Stevenson, 

Judge. 

Satxjbday,  May  13,  1899. 

The  a.  0.  Mount  Broom  Company  is  a  corporation,  and 
made  an  assignment  for  the  benefit  of  creditors  about  October 
5,  1895,  with  G.  B.  Stewart  as  assignee.  Prior  thereto  it 
was  indebted  to  Albert  Grefe  in  the  sum  of  one  thousand 
nine  hundred  and  sixty-four  dollars  and  twenty-three  cents, 
secured  by  mortgage  on  personal  property.  Grefe  filed  his 
claim  with  the  assignee,  and  asked  its  allowance  as  a  pre- 
ferred claim,  because  secured  by  mortgage.  W.  L.  Eoseboom 
&  Oo.  and  J.  P.  Gross  &  Co.  are  also  creditors  of  the  corpora- 
tion, with  claims  filed  and  allowed.  On  the  coming  in  of  a 
report  by  the  assignee,  in  which  these  claims  are  reported  and 
their  approval  asked,  W.  L.  Roseboom  &  Ca  and  J.  P.  Gross 
&  Co.  objected  to  the  approval  of  the  claim  of  Albert  Grefe, 
as  a.  preferred  claim  or  otherwise,  and  the  grounds  of  their 
objection  appear  from  the  following  facts:  A.  C.  Mount 
and  Albert  Grefe  were  stockholders  in  the  corporation,  the 
latter  being  its  president.  Mount  was  the  owner  of  the 
west  eighty-four  feet  of  lots  7  and  8,  in  block  C,  of  Griffith's 
addition  to  Des  Moines.  The  corporation,  which  we  will  call 
the  "Broom  Company,''  desired  the  west  forty  feet  of  the 
part  owned  by  Mount,  and,  by  an  agreement  of  Mount, 
Grefe,  and  the  Broom  Company,  the  entire  eighty-four  feet 
was  conveyed  to  Grefe  and  his  wife,  by  Mount,  with  an 
incumbrance  thereon  of  one  .thousand  two  hundred  dollars. 
In  pursuance  of  the  agreement,  Grefe  and  wife  borrowed 
from  the  Polk  County  Loan  &  Building  Association  eight 
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thousand  dollars,  under  the  conditions  and  regulations  pre- 
scribed by  the  association^  which  amount  was  for  the 
Broom  Company^  and  was  paid  to  it.  To  secure  this  loan, 
Grefe  and  wife  made  to  the  association  their  note  and  a  first 
mortgage,  on  the  eighty-four  feet  of  the  lots,  and  also  became 
members  of  the  association,  each  taking  twenty  shares  of 
stock  therein,  of  the  par  value  of  two  hundred  dollars  each,  so 
that  the  amount  of  stock  taken  by  both  was  equal  to  the  loan* 
These  certificates  of  stock  were  also  assigned  to  the  associa- 
tion as  additional  security  for  the  loan.  The  membership  in 
the  association,  and  the  taking  of  stock  therein,  was  a  part  of 
the  plan  for  obtaining  the  loan,  and  agreed  to  by  all  the 
parties.  This  membership,  imder  the  laws  of  the  association, 
required  monthly  payments  by  the  stockholders,  and  these 
payments,  if  made  as  required,  would  at  the  maturity  of  the 
eight  thousand  dollar  note,  be  equal  to,  and  effect  a  payment 
of,  it  As  between  Grefe  and  wife  and  the  Broom  Company, 
the  latter  was  to  make  these  payments  and  discharge  this 
debt  Albert  Grefe  also  made  to  Mount  his  note  for  two 
thousand  eight  hundred  dollars,  payable  August  26,  1900, 
which  was  secured  by  a  mortgage  on  the  eight-four  feet,  sub- 
ject to  the  other  mortgage.  This  debt  was  also  to  be  paid  by 
the  Broom  Company.  Grefe  and  wife  gave  the  Broom  Com- 
pany  its  written  obligations,  when  the  Broom  Company 
should  pay  the  association  loan  and  the  special  assessments 
and  taxes  on  the  lots,  to  make  it  a  deed  for  the  west  forty 
feet  of  the  lots;  and  also,  when  it  should  pay  the  two  thou- 
sand eight  hundred  dollar  note  to  Mount,  as  well  as  the  asso- 
ciation loan,  to  make  Mount  a  deed  for  the  east  forty-four 
feet  of  the  eighty-four  feet  of  the  lots.  In  pursuance  of 
these  agreements,  the  Broom  Company  made  payments  to 
the  association  to  the  last  of  September,  1895,  so  that  the 
amount  thereof  and  the  accumulations  amounted  to  one 
thousand  seven  hundred  and  thirty-eight  dollars  and  eighty 
cents,  and,  as  we  have  said,  made  an  assignment  the  first  part 
of  October^  and  such  payments  ceased.    The  assignee  there- 


May  1899]  In  be  AssiomcEirr  Broom  Co.  349 

after  applied  to  the  court  for  an  order  to  pay  to  Qref e,  for 
the  use  of  the  property,  a  rental  of  one  hundred  and  fifteen 
dollars  per  month,  which  order  was  granted,  and  such  rental 
was  paid  for  six  months,  amounting  to  six  hundred  and 
ninety  dollars,  and  Ghrefe  paid  the  dues  on  the  stock,  amount- 
ing to  seven  hundred  and  seven  dollars  and  twenty  cents.  On 
the  eighteenth  day  of  January,  1896,  the  assignee  obtained 
an  order  to  sell,  at  public  sale,  on  due  notice,  the  equities 
of  the  Broom  Company  in  the  west  forty  feet  of  the  lots,  and 
the  same  was  so  sold  to  Grefe,  and  the  sale  approved.  April 
11, 1896,  Grefe  paid  off  the  association  loan,  and  new  certifi- 
cates issued  for  the  stock  to  him  and  to  others.  The  creditors, 
who  appear  to  object  to  the  allowance  of  the  claim  of  Grefe, 
think  he  has  no  right,  because  of  his  purchase  of  the  interest 
of  the  Broom  Company  in  the  lots,  to  take  the  stock  and  not 
account  for  the  money  paid  by  the  Broom  Company  thereon. 
The  district  court  overruled  the  exceptions  and  objections 
to  the  report  of  the  assignee,  and  the  objectors  appealed. — 
Affirmed,  . 

^Ayers,  Woodin  &  Ayetts  for  appellants. 

Dudley,  Coffi/n  &  Byers  for  appellee. 

Granoeb,  J. — ^I.  Appellants  submit  as  a  basis  for 
argument  a  question  as  follows :  'T>id  the  sale  of  the  interest 
of  the  A.  C.  Mount  Broom  Comjwny  in  the  real  estate,  by 
the  assignee,  also  convey  the  interest  of  the  A.  C.  Broom  Com- 
pany in  the  Loan  &  Building  Association  stock  ?^^  Appel- 
lants then  say :  "Our  contention  is  that  the  stodc  held  by  the 
Grefes,  and  the  bond  and  mortgage  executed  by  them  to  the 
Loan  &  Building  Association,  were  two  separate  and  distinct 
contracts,  and  that  they  stood  in  the  double  relation  to  the 
association  as  stockholders  and  borrowers.^'  As  the  case  must 
turn  largely,  if  not  entirely,  on  what  rights  passed  to  Grefe 
by  his  purchase  of  the  rights  or  equities  in  the  land,  it  may 
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determination  will  necessarily  have  to  do  with  the  correctness 
of  appellants'  contention.  The  Broom  Company  had  no 
rights  in  the  land,  except  such  as  grew  out  of  the  contracts 
by  which  it  sought  to  become  the  owner.  Because  of  its 
irresponsibility,  it  conld  not  become,  directly,  the  purchaser. 
Hence  the  indirect  method  was  adopted  of  having  Grefe  and 
wife  take  the  title,  and  assume  an  obligation  to  convey  to  the 
Broom  Company  on  its  making  certain  payments.  It  was 
not  intended  that  Grefe  and  wife  should,  upon  full  perform- 
ance, have  any  interest  in  the  lots.  The  carrying  out  of  the 
contract  would  put  the  title  to  the  west  forty  feet  in  the 
Broom  Company,  and  that  of  the  east  forty-four  feet  back 
to  Mount.  The  taking  of  the  stods:  was  a  part  of  the  plan 
adopted  by  all  as  a  means  of  obtaining  the  loan,  and  the 
loan  was  to  be  paid,  and  the  incumbrance  on  the  land  dis- 
charged, by  the  Broom  Company  making  the  payments  to 
mature  their  stock;  and  here  we  state  a  fact,  as  we  under- 
stand it,  that  is  quite  important  It  was  not  the  intention, 
at  the  outset,  to  discharge  the  loan  and  have  the  stock  remain- 
ing,— that  is,  had  the  Broom  Company  continued  its  pay- 
ments, as  agreed  upon  till  the  loan  note  matured,  the 
debt  would  have  been  paid  and  the  stock  canceled ;  the  taking 
of  the  stock  being:  merely  incidental  to  the  loan,  in  the  way  of 
additional  security  and  the  manner  of  making  the  payments*. 
These  payments  were,  in  effect,  payments  on  the  land  under 
the  agreement  with  Grefe,  and,  when  fully  paid,  gave  the 
Broom  Company  a  right  to  the  title.  The  rights  or  equities 
of  the  Broom  Company  consisted  of  the  right  to  complete 
this  contract  and  take  the  title,  with  the  incidental  right 
of  possession.  This  right  it  sold  under  the  order  of  the 
court,  and  Grefe  had  the  right  to  go  forward  and  complete 
the  payments,  as  the  Broom  Company  could  have  done,  and 
own  the  land.  Now,  let  us  assume  that  he  did  so,  and  see 
what,  under  its  contract,  the  Broom  Company  could  claim 
for  its  payments  made.  No  one  will  for  a  moment  doubt 
that  Grefe  could,  after  his  purchase  under  the  order  of  court, 
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commence  where  the  company  left  off,  and,  by  completing 
the  payments,  own  the  land,  and  the  Broom  Company  would 
have  no  claim  for  its  payments;  for  its  equities  included 
the  payments,  and  these  were  sold.  The  thought  may  be 
clearer  if  we  dismiss  for  a  moment  the  trivial  sum  paid, 
and  assume  that  Grefe  paid  for  the  equities  the  full  amount 
of  what  the  Broom  Company  had  paid.  All  would  then  agree 
that  Grefe  would  not  be  responsible  for  anything  to  the 
Broom  Company.  The  solution  of  that  difficulty  is  in  this: 
that  Grefe's  rights  do  not  depend  on  what  he  paid,  but  upon 
what  he  purchased.  There  is  no  claim  of  fraud  or  unfair 
dealings.  Being  a  valid  sale,  Grefe  took  the  same  rights 
whether  the  amount  paid  was  much  or  little,  and  the  Broom 
Company  parted  with  the  same  rights.  Had  Grefe  gone  for- 
ward and  matured  the  stock,  by  making  the  payments,  and 
thus  paid  the  debt,  the  stock  would  have  been  canceled,  and 
the  land  been  his.  In  doing  this,  he  would  have  had  the 
advantage  of  what  the  Broom  Company  had  paid.  Instead  of 
so  doing,  he  paid  the  mortgage  debt,  and  then  continued  pay- 
ments on  the  stock,  taking  new  certificates,  with  a  view,  as 
we  understand,  to  complete  the  payments  and  own  the  stock. 
If  the  loan  association  would  permit  this,  we  do  not  see  how 
the  Broom  Company  or  its  creditors  can  complain;  for  its 
assets,  or  rights,  are  in  no  way  affected  by  it.  This  case  is 
determined  largely  upon  the  contract  between  the  Broom 
Company  and  Grefe, — ^in  fact,  almost  entirely  so, — ^because 
of  which  many  authorities  cited  are  not  in  point  The 
association  is  not  a  party  here,  and  its  obligations  to  its  mem- 
bers are  not  brought  in  question.  The  authorities  cited 
bear  upon  controversies  with  such  associations  and  members 
and  others.  It  may  be  true  that  a  member  of  such  an  asso- 
ciation who  is  a  borrower  occupies  something  of  a  dual  rela- 
tion, as  stockholder  and  borrower.  The  claim  has  the  sup- 
port of  reason  and  authority,  but  that  in  no  way  changes  the 
conclusion  we  reach;  for  the  facts  are  as  we  present  them, 
imd  9pcli  a  relatioDslup  does  not  in  this  case  interfere  with 
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the  contract  with  the  Broom  Company,  which  is  controlling. 
The  judgment  will  stand  affibmed. 


Dbtlbp  F.  Krtjbb  v.  The  Seiffbbt  &  Weise  Ltjmbeb  Com- 

PAirr,  Appellant 

CorporatUns:  principal  and  agent.    A  corporation  which  desires 
M4    714  to  avoid  liability  for  serrices  rendered  in  connection  with  its 

business  by  reason  of  an  arrangement  between  itself  and  an 
6  agent,  whereby  the  latter  is  to  do  all  the  work  and  pay  the  neces- 
sary help  from  money  furnished  by  it,  must  inform  the  person 
who  renders  the  services,  of  the  arrangement  before  the  services 
are  rendered. 

Same.  The  payment  by  the  master  to  the  agent  of  the  money  for 
the  servant's  wages  will  not  relieve  him  from  liability  to  the  ser- 
vant, where  the  agent  does  not  make  the  payment. 

Rule  applied:  Jury  question.  A  company  carried  on  business 
through  a  general  agent,  allowing  him  a  specific  sum  monthly  for 
the  payment  of  help,  for  whose  wages  he  alone  was  to  be  respon* 
sible.  A  person  employed  by  the  agent  in  the  business,  repeatedly 
stated  that  he  was  working  for  the  agent,  and,  when  the  latter 

1  was  discovered  to  be  a  defaulter,  said  he  had  lost  all  his  wages. 
In  an  account  of  the  wages  due  him,  he  charged  them  to  the  agent, 
and,  after  the  latter's  defalcation,  took  his  note  for  the  amount. 

6  Letters  written  by  him  to  the  agent  indicated  that  he  looked  to 
him  alone  for  pay.  Not  being  dependent  on  his  wages,  he  paid 
little  attention  to  collecting  them,  and  testified  that,  in  taking  the 
agent's  note,  he  did  not  intend  to  discharge  the  company.  Eeld 
that  a  finding  that  the  services  had  been  performed  for  the  com- 
pany, and  not  for  its  agent  individually,  was  warranted. 

Evidence.  That  the  memoranda  of  accounts  made  by  plaintiff  in  an 
action  against  a  corporation  for  services  rendered  in  connection 
with  its  business  did  not  show  an  account  with  it.  but  with  its 
3  agent,  whom  it  claims  had  undertaken  to  carry  on  the  business 
and  to  pay  for  all  services,  is  but  prima  facie  evidenoe  that  the 
plaintiff  relied  on  the  agent's  responsibility,  and  is  subject  to 
explanation. 

Same.  The  taking  of  the  individual  note  of  the  represenative  of  a 
corporation  in  settlement  for  services  rendered  in  the  business  of 

2  the  corporation,  is  not  conclusive  evidence  that  it  was  accepted 
in  payment  of  the  claim  or  that  the  person  rendering  the  servi^^ 
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Intent.    When  it  is  materialvto  determine  the  motive  or  intention 
with  which  an  act  was  done,  the  testimony  of  the  person  doing  it 
4    as  to  his  motive  and  intention,  is  competent  evidence. 

Rule  appli'-d.    On  an  issue  whether  a  note  taken  by  an  employe 
from  the  agent  of  the  master  for  wages  due  him  was  taken  in 

4  payment,  the  employe  may  testify  as  to  the  intent  with  which  he 
took  the  note. 

Leading  questions:  Discretion.    The  trial  court  has  considerable 

5  discretion  in  allowing  leading  questions  on  direct  examination, 
especially  where  the  witness  does  not  readily  understand  the 
English  language. 

Appeal  from  Pottawattamie  District  Court. — ^How.  N.  W. 

Maoy,  Judge. 

Saturday,  May  13, 1899. 

Action  at  law  to  recover  for  servioes  rendered.  There 
was  a  trial  by  jury,  and  verdict  and  judgment  for  the  plain- 
tiff.   The  defendant  appeals. — AffirmecL 

Benjamin  &  Preston  for  appellant. 

John  P.  Orga/Hj  A.  W.  AsTewUh,  and  Robertson  &  Kim- 
hall  for  appellee. 

EoBiNSON,  0.  J. — ^For  several  years  prior  to  rebruary, 
1889,  the  firm  of  Seiffert  &  Weise  carried  on  in  Minden, 
Iowa,  the  business  of  dealing  in  lumber  and  other  merchan- 
dise. The  chief  place  of  business  of  the  firm  was  at  Avoca. 
In  February,  1889,  the  firm  was  succeeded  by  the  defendant, 
a  corporation,  which  thereafter  carri^  on  business  at  Min- 
den as  the  firm  had  done  before.  The  business  at  that  place 
was  in  charge  of  Charles  Altmansperger,  who  represented 
the  firm,  and  afterwards  the  corporation,  as  agent.  In  Janu- 
ary, 1896,  he  was  found  to  have  been  guilty  of  criminal 
mismanagement  of  the  business;  was  arrested,  convicted, 
sentenced  to  the  penitentiary  at  Ft.  Madison,  and  his  agency 
terminated.     The  plaintiff  worked  in  the  yard  at  Minden 

while  it  was  carried  on  by  the  firm,  and  also  by  the  defend- 
VoL.  108  Ia~23 
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anty  and  claims  that  both  are  indebted  to  him  for  services 
rendered,  and  the  defendant  assumed,  and  is  liable  for  the 
payment  of,  the  debt,  owed  bj  the  firm.  That  is  denied  by 
the  defendant,  and  the  issue  in  regard  to  it  was  withdrawn 
from  the  jury.  The  transactions  between  the  plaintiff  and 
the  firm  are  important,  for  the  purposes  of  this  appeal,  only 
80  far  as  they  tend  to  show  the  actual  relations  which  existed 
between  the  plaintiff,  the  defendant,  and  Altmansperger. 

I.     It  is  contended  by  the  defendant  that  it  never 
employed  the  plaintiff,  and  is  not  responsible  for  the  amount 
due  him,  but  that  he  was  employed  by,  and  worked  for,  Alt- 
mansperger alone.    There  is  much  in  the  record  which 
1  tends  to  support  that  claim.     Numerous  witnesses 

testified  that  at  different  times  the  plaintiff  stated  that 
he  was  working  for  Altmansperger,  or  "Charlie,"  as  he  was 
called,  and  looked  to  him  for  compensation,  and  that,  when  he 
was  found  to  be  a  defaulter,  the  plaintiff  stated  that  he  had 
lost  what  was  due  him  for  services.  Letters  written  by  him  to 
Altmansperger  while  the  latter  was  in  the  penitentiary  tend 
to  show  that  he  was  regarded  by  the  plaintiff  as  the  one 
responsible  for  the  claim  in  suit,  and  memoranda  of  the 
accounts  made  by  the  plaintiff  tend  to  show  the  same.  In  a 
settlement  made  in  May,  1892,  between  Altmansperger  and 
the  plaintiff,  the  latter  accepted  the  personal  note  of  the 
former  for  one  thousand  dollars,  the  balance  then  found  to 
be  due.  The  members  of  the  firm  and  Altmansperger  testify, 
in  effect,  that  the  latter  was  allowed  a  specified  sum  monthly 
with  which  to  pay  for  necessary  help  in  the  business,  and  that 
he  alone  was  repsonsible  for  the  wages  of  the  plaintiff.  The 
evidence  would  certainly  have  authorized  the  jury  to  find 
tlint  such  was  the  case.  But  much  of  the  evidence  relied  upon 
by  the  defendant  is  susceptible  of  an  explanation  in  har- 
mony with  the  theory  of  the  plaintiff.  It  is  clear  that  his 
contract  of  employment  was  somewhat  indefinite.  In  fact, 
he  states  that  there  was  no  express  agreement,  but  that  he 
went  to  work  without  so  much  as  a  definite  understanding 
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respecting  the  wages  he  was  to  receiva  No  time  for  payment 
was  fixed.  The  relations  between  the  plaintiff  and  his 
employer  were  of  the  most  informal  character.  The  plain- 
tiff, it  appears,  did  not  depend  upon  his  wages  for  a  living, 
and  gave  the  matter  of  collecting  them  but  little  attention. 
Since  Altmansperger  was  the  one  who  had  inmiediate  dbarge 
of  the  business,  and  with  whom  the  plaintiff  associated  and 
dealt,  it  was  natural  for  him  to  speak  of  Altmansperger,  or 
"Charlie,''  as  his  employer, — as  the  one  for  whom  he 
worked,  without  intending  to  convey  the  idea  that  he  was 
not  working  for  the  firm  or  for  the  defendant.     The 

2  taking  of  the  note  in  settlement  was  not  conclusive 
evidence  that  he  accepted  it  in  payment  of  his  claim, 

nor  that  he  did  not  have  a  claim  against  the  defendant.  He 
had  great  confidence  in  Altmansperger,  and  relied  upon  him 
to  make  a  proper  settlement;  but  he  states  that  he  did  not 
intend  to  discharge  the  defendant  from  liability  by  making 
the  settlement  with  Altmansperger  and  taking  his  note.  It 
was  said  in  Bcmh  v.  Oifford,  79  Iowa,  300,  that  "the  giving 
and  accepting  of  a  promissory  not  for  a  prior  debt,  would 
not  be  regarded  as  payment  thereof,  unless  there  be 

3  an  agreement  of  the  parties  to  that  effect."    The  fact 
that  the  memoranda  of  accounts  made  by  the  plaintiff 

did  not  show  an  account  with  the  defendant,  but  with  its 
agent,  was  but  prima  facie  evidence,  subject  to  explanation. 
Guest  V.  Opera-House  Co,,  74  Iowa,  457 ;  Foster  v.  Persch, 
68  N.  T.  400.  The  plaintiff  denies  many  of  the  statements 
attributed  to  him,  and  the  conflict  in  the  evidence  was  such 
that  the  verdict  of  the  jury  must  be  regarded  as  conclusive  as 
to  the  facts. 

II.     The  defendant  complains  of  the  rulings  of  the  court 

which  permitted  the  plaintiff  to  testify  respecting  his  intent 

and  purpose  in  certain  transactions, — ^as  that  he  did  not 

accept  the  note  in  payment  of  his  claim  against  the 

4  defendant.     We  think  the  rulings  were  correct     It 
w;as  said  in  Browne  v.  Hichief  68  Iowa,  330,  that, 
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"when  it  is  material  to  determine  the  motive  or  intention 
with  which  an  act  was  done,  the  testimony  of  the  one  doing 
the  act,  as  to  his  motive  or  intention,  is  competent  evidence." 
See,  also,  Frost  v.  Rosecrcms,  66  Iowa,  405, 

III.  The  appellant  complains  of  certain  questions 
asked  of  the  plaintiff,  on  the  ground  that  they  were  leading. 
The    plaintiff    did    not    readily    understand    the    English 

language,  and  it  appeared  to  be  necessary  to  make  the 

5  questions  he  was  required  to  answer  simple  and  easily 
understood.  The  trial  court  has  considerable  discre- 
tion in  allowing  leading  questions.  Hall  v.  Bank,  55  Iowa, 
612 ;  State  v.  Moelchen,  53  Iowa,  310 ;  State  v.  Bodehee,  34 
Iowa,  520.  We  do  not  think  that  an  abuse  of  that  discretion 
is  shown. 

IV.  The  appellant  complains  of  the  refusal  of  the 
court  to  give  instructions  asked,  and  criticises  portions  of  the 
charge  given.  The  charge  incorporated  so  much  of  the 
instructions  refusd  as  was  correct,  and  fully  and  fairly  sub- 
mitted the  case  to  the  jury.  We  do  not  find  in  it,  or  in  numer- 
ous rulings  of  which  the  appellant  complains,  any  ground  for 
reversing  the  judgment  of  the  district  court.  It  is  said  the 
amount  of  the  recovery  was  excessive,  but  we  think  it  was 
authorized  by  the  evidence.  It  is  claimed  that  the  evidence 
does  not  sustain  the  verdict,  but  we  do  not  think  that  is  correct, 
The  relation  between  the  defendant  and  Altmansperger  is 
admitted  to  have  been  that  of  principal  and  agent,  and  the 
amount  which  the  plaintiff  recovered  is  shown  to  be  due  him 
for  services  rendered  in  the  defendant's  yard  at  Minden ;  and 

it  must  be  presumed,  until  the  contrary  is  shown,  that 

6  the  defendant  is  liable  for  the  amoimt.  The  defendant 
claims,  and  submitted  evidence  to  show,  that,  by  an 

arrangement  between  itself  and  Altmansperger,  the  latter  was 
required  to  do  all  the  work  at  Minden,  and  pay  the  necessary 
help  from  money  furnished  him  by  defendant;  but  whether 
the  plaintiff  knew  of  that  arrangement  was  a  question  for  the 
jurjr.    It  was  the  dut^  of  the  defendant^  if  it  is  (Jesir^  tQ 
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avoid  liability  on  account  of  the  services  in  question,  to 
inform  the  plaintiff  of  the  arrangement  before  the  services 
were  rendered.  McCrary  v,  Bvddick,  33  Iowa,  521 ;  Shelton 
V.  Johnson,  40  Iowa,  84.  The  jury  was  authorized  to  find 
that  the  plaintiff  did  not  know  of  the  arrangement,  and,  if  he 
did  not,  he  was  not  affected  by  it,  even  though  the  defendant 
paid  the  money  required  by  the  arrangement  to  Altman- 
sperger  in  good  faith,  in  the  belief  that  it  was  not  liable  to  the 
plaintiff.    Although  the  jury  might  well  have  found  for  the 

defendant  on  the  evidence  submitted,  yet  its  finding  for  the 
plaintiff  has  so  much  support  in  the  evidence  that  we  cannot 
disturb  it 

What  we  have  said  disposes  of  the  controlling  questions 
in  the  ease.  We  have  examined  all  the  objections  made,  but 
do  not  find  any  prejudicial  error.  The  judgment  of  the  dis- 
trict court  is  therefore  affibmbd. 


OscAE  Thilmaisty,  Appellant,  v.  The  Iowa  Paper  Bag  Com- 
pany and  WnxiAM  Daggett. 

C^ntraets:  construction:  Principal  or  agent.    A  contract  signed, 
"Iowa  National  Bank,  by  William  Daggett.''  is  the  contract  of  the 
2    bank,  and  not  of  the  party  making  the  signature;  and  this  con- 
struction is  not  affected  by  the  use  of  the  pronouns  ''we"  and 
"our"  in  the  contract. 

LiABiuTT  OF  AGKNT.  Sinc6  there  is  no  implied  warranty  by  an  agent 
that  his  principal  has  authority  to  contract,  an  officer  or  agent  of 
a  national  bank,  acting  within  the  scope  of  his  authority,  cannot 
be  held  personally  liable  upon  a  contract  of  guaranty  made  on 
8  behalf  of  the  bank,  but  which  is  in  excess  of  the  power  of  the 
bank  to  make. 

ETidenee:  construction  of  guaranty:  Admissibility,  Letters 
written  by  a  guarantee  to  his  guarantor  subsequent  to  the  making 
of  the  contract  of  guaranty,  and  containing  self-serving  declara- 
tions, are  not  admissible  in  evidence,  in  action  upon  the  guaranty, 
1  as  an  aid  to  the  proper  construction  of  the  contract,  where  such 
declarations  are  irrelevant  to  any  issue  in  the  case,  and  the  con- 
tract is  clear  and  unambiguous. 
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Harmless  exclusion.    Error  in  excluding  from  the  evidence  a  letter 
1    containing  a  contract  of  guaranty  is  without  prejudice,  where  the 
writing  of  the  letter  is  admitted  by  the  guarantor. 

Appeal  from  Wapello  District  Court. — ^Hon.  Frank  W. 

ElOHELBSRGEB,  JudgO. 

Sattjrdat,  Mat  13, 1899. 

Action  to  recover  the  purchase  price  of  a  car  load  of 
paper  shipped  to  the  Iowa  Paper-Bag  Company.  Defendant 
Daggett  was  originally  joined  in  the  action  brought  by  the 
plaintiff  against  the  paper-bag  company  and  the  Iowa 
ITational  Bank,  decided  at  the  present  term  of  this  court. 
108  Iowa,  333.  His  demurrer  to  the  petition  in  that 
case  was  sustained,  and  plaintiff  thereupon  filed  a  separ- 
ate petition  against  Daggett,  in  which  he  charged  him 
(Daggett)  with  personal  liability  for  the  purchase  price  of 
the  paper,  because  of  having  signed  the  letter  of  guaranty 
referred  to  in  the  case  against  the  bag  company  and  the  bank. 
A  number  of  defenses  were  pleaded  by  defendant,  some  of 
which  will  be  noticed  in  the  body  of  the  opinion.  The  case 
was  tried  to  the  courts  a  jury  being  waived,  resulting  in  a 
judgment  dismissing  the  plaintiff's  petition,  and  he  appeals. 
'—Afftrmed, 

Senaca  Cornell  for  appellant 

McNeU  &  Tisdale  for  appellees. 

Deemeb,  J. — ^Plaintiff  claims  that  defendant  Daggett 
is  liable  on  the  written  guaranty  for  two  .reasons :  First, 
because  it  is  his  individual  contract,  was  intended  to  bind 
him  as  well  as  the  bank,  and  was  so  received  and  acted  upon 
by  appellant ;  second,  for  the  reason  that,  if  he  intended  said 
guaranty  or  letter  of  credit  to  be  the  obligation  of  the  bank 
only,  he  was  acting  beyond  the  scope  of  his  authority  as  vice 
president  of  the  bank,  and  failing  to  bind  the  bank,  is  him- 
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self  liablo;  as  an  agent  who  attempts  to  bind  his  principal 
by  a  contract  he  had  no  anthority  as  such  agent  to  make. 

Plaintiff  also  contends  that  the  court  erred  in  sustain- 
ing objections  to  certain  letters  written  by  him  to  defendant 
Daggett  as  vice  president  of  the  Iowa  National  Bank,  on  the 
theory  that  these  letters  were  essential  to  a  proper  construc- 
tion of  the  guaranty  in  suit  We  think  the  objections  wcr* 
properly  sustained.     The  letters  were  written  long 

1  after  the  letter  of  guaranty  was  sent  to  plaintiff,  and, 
as  it  is  clear  and  unambiguous  in  its  tenns,  they  were 

simply  self-serving  declarations,  irrelevant  to  any  issue  in  the 
case.  The  letter  of  guaranty  was  also  offered  in  evidence  by 
plaintiff,  but  objection  thereto  was  sustained.  As  defend- 
ant Daggett  admitted  the  writing  of  the  letter,  the  ruling 
denying  its  admission  was  without  prejudice. 

We  now  turn  to  the  main  points  in  the  case,  and  first 

to  the  proposition  that  defendant  Daggett  is  liable  because  of 

the  form  of  the  guaranty.    It  is  signed,  "Iowa  National  Bartk, 

by  William  Daggett,  V.  P."     Clearly,  this  is  an 

2  obligation  of  the  company ;  and  tlie  form  of  the  signa- 
ture just  as  clearly  indicates  that  Daggett  signed  it  in 

a  representative  capacity,  and  not  as  an  individual.  To  hold 
that  the  contract  binds  Daggett  personally,  we  must  eliminate 
the  preposition  "by,"  and  hold  that  the  initials  "V.  P.''  are 
^'descriptio  personae/*  This  we  cannot  do,  as  it  is  not  our 
province  to  make  contracts  for  parties.  The  use  of  the  pro- 
nouns "we''  and  "our*'  in  the  letter  of  guaranty  is  of  no  si^ 
nificance.  They  are  often  used  in  referring  to  a  corporation 
as  a  collection  of  individuals.  There  is  no  question  in  our 
minds  but  that  all  parties  to  this  contract  regarded  it  as 
the  obligation  of  the  bank,  and  not  of  the  defendant  Daggett 
in  his  individual  capacity ;  and,  as  this  is  the  proper  legal  con* 
struction  of  the  instrument,  nothing  further  need  be  said  on 
the  first  proposition  urged  by  appellant's  counsel. 

II.    As  to  the  second  proposition,  the  rule  has  been 
broadly  stated  over  and  over  again  that  when  an  agent  con- 
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tracts  in  excess  of  his  authority,  or  acts  without  authority, 
or  assumes  to  have  authority  when  he  has  none,  or  for  any 
reason  fails  to  bind  his  principal,  he  is  himself  bound. 
Winter  v.  Hite,  3  Iowa,  142;  Allen  v.  Pegram,  16  Iowa, 
163;  Andrews  v.  Tedford,  37  Iowa,  314;  Lewis  v.  TUton, 
64  Iowa,  220.  That  this  is  the  general  rule  must  be  conceded, 
and,  as  applied  to  the  facts  of  the  cited  cases,  it  is  correct- 
But,  like  nearly  every  other  general  rule,  it  is  subject  to 
exceptions,  some  of  which  we  will  notice.  The  reasons  gen- 
erally given  for  the  rule  are:  First.  That,  as  the  agent 
assumes  to  represent  a  principal,  he  cannot  be  heard  to  say 
that  he  had  no  authority,  or  that  there  was  in  fact  no  princi- 
pal to  be  bound ;  for,  if  he  assumes  to  represent  another,  he 
impliedly  warrants  that  there  is  such  another,  and  that  he  has 
authority  to  represent  him.  If,  then,  there  is  no  principal, 
or  the  agent  has  no  authority  to  act  for  him,  an  action  will 
lie  for  deceit  or  misrepresentation.  Second.  The  law  assumes 
that  the  contract  was  intended  to  bind  some  one,  and,  if  the 
principal  is  not  bound,  the  contract  must  be  that  of  the  agent. 
This  last  rule  is  generally  applied  to  executed  contracts.  In 
such  cases  action  will  lie  for  benefits  received  by  the  agent 
Some  cases  go  to  the  extent  of  rejecting  all  parts  of  the  con- 
tract relating  to  the  obligation  of  the  principal,  and  then  treat 
it  as  the  personal  contract  of  the  agent.  As  illustrating  this 
rule,  see  Bycurs  v.  Doors,  20  Mo.  284 ;  Woodes  v.  Dennett, 
9  K  H.  55;  Terwilliger  v.  Murphy,  104  Ind.  32  (3  K  E. 
Rep.  404).  A  third  reason  for  the  rule  is  that  the  agent 
impliedly  warrants  his  authority  to  act  for  his  principal,  and, 
if  he  has  no  such  power,  an  action  lies  for  breach  of  warranty. 
Now,  it  is  apparent  that  if  the  party  with  whom  the  agent 
contracts  has  notice  of  the  facts  relating  to  the  authority  of 
the  agent,  and  is  as  fully  advised  as  to  his  authority  as  the 
agent  himself,  there  can  be  no  action  for  deceit  And  so  the 
text  writers  have  generally  stated  this  as  an  exception  to 
the  general  rule.  Mechem  on  Agency,  at  sections  545  and 
546,  thus  states  the  law:    "Sec.  545.     *     *     *     Of  course. 
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if  tlie  other  party  knew,  or  by  the  exercise  of  reasonable  care 
might  have  discovered,  the  want  of  authority,  he  cannot 
recover.  This  implied  warranty  by  the  agent  of  his  authority 
must  ordinarily  be  limited  to  its  existence  as  a  matter  of  fact, 
and  not  be  held  to  include  a  warranty  of  its  adequacy  or  suffi- 
ciency in  point  of  law.  "Sec.  546.  Where  Agent  Discloses 
All  the  Facts  Relating  to  His  Authority.  Where,  however, 
the  agent,  acting  in  good  faith,  fully  discloses  to  the  other 
party  at  the  time  all  the  facts  and  circumstances  touching 
the  authority  under  which  he  assumes  to  act,  so  that  the  other 
party,  from  such  information  or  otherwise,  is  fully  informed 
as  to  the  existence  and  extent  of  his  authority,  he  cannot  be 
held  liable.  It  is  material,  in  these  cases,  that  the  party  claim- 
ing a  want  ol  authority  in  the  agent  should  be  ignorant  of  the 
truth  touching  the  agency.  If  he  has  full  knowledge  of  the 
facts,  or  of  such  facts  as  are  sufficient  to  put  him  upon  inquiry, 
and  he  fails  to  avail  himself  of  such  knowledge,  or  of  the 
means  of  knowledge  reasonably  accessible  to  him,  he  cannot 
say  that  he  was  misled,  simply  on  the  ground  that  the  other 
assumed  to  act  as  agent  without  authority.  Of  course,  if  the 
agent  conceals  or  misrepresents  material  facts,  to  the  detri- 
ment of  the  other  party,  he  cannot  claim  exemption."  Judge 
Story,  in  his  valuable  work  on  Agency  (section  265)  says: 
"This  doctrine,  however,  as  to  the  liability  of  the  agent,  where 
he  contracts  in  the  name  and  for  the  benefit  of  the  principal, 
without  having  due  authority,  is  founded  upon  the  supposition 
that  the  want  of  authority  is  unknown  to  the  other  party,  oi, 
if  known,  that  the  agent  undertakes  to  guaranty  a  ratification 
of  the  act  by  the  principal.  But  circumstances  may  arise  in 
which  the  agent  would  not  or  might  not  be  held  to  be  person- 
ally liable,  if  he  acted  without  authority,  if  that  want  of 
authority  was  known  to  both  parties  or  unknown  to  both 
parties.''  Abundant  authorities  are  cited  by  each  author 
in  support  of  these  propositions.    The  same  thought  is  equally 

applicable  to  the  third  reason  above  given  for  the  gen- 
3  eral  rule.    And  it  may  be  further  said  that  the  implied 

warranty  of  the  agent  does  not  relate  to  the  power  of 
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the  principal  to  enter  into  the  particular  contract.  He  simply 
covenants  that  he  has  authority  to  act  for  his  principal,  not 
that  the  act  of  the  principal  is  legal  and  binding.  Hence  it 
I  has  been  justly  said  that  the  contract  must  be  one  which  the 
law  would  enforce  against  the  principal,  if  it  had  been  author- 
ized by  him,  else  the  anomaly  would  exist  of  giving  a  right 
of  action  against  an  assumed  agent  for  an  unauthorized  rep- 
resentation of  his  power  to  make  the  contract,  when  a  breach 
of  the  contract  itself,  if  it  had  been  authorized,  would  have 
furnished  no  ground  of  action  against  the  principal.  Abeles 
V.  Cochran,  22  Kan.  406 ;  Baltzen  v.  Nicolay,  53  K  Y,  467 ; 
Mechem  Agency,  section  548 ;  Snow  v.  Hix,  54  Vt  478.  In 
the  case  now  under  consideration  the  defendant  Daggett  made 
no  representations  as  to  his  authority,  save  that  contained  in 
the  letter  itself.  He  is  guilty  of  no  actionable  deceit,  unless 
it  be  found  in  the  fact  that  he  signed  the  letter  of  guaranty  aa 
vice  president,  and  thus  represented  that  he  had  authority  to 
represent  his  bank.  He  had  this  authority,  if  any  ofBcer  of 
a  national  bank  has  it,  for  no  question  is  made  as  to  his 
authority  to  represent  the  bank  in  the  making  of  any  contract 
it  is  authorized  to  execute.  The  action  is  not,  then,  based 
upon  any  misrepresentation  as  to  his  authority,  but  upon  the 
invalidity  of  the  contract  itself  as  between  plaintiff  and  the 
^  bank.  There  was  no  actionable  deceit,  for  the  plaintiff  is 
presumed  to  know  as  much  about  the  powers  of  national  banks 
as  the  defendant.  There  is,  as  we  have  said,  no  implied  war- 
ranty by  an  agent  that  his  principal  has  authority  to  make  the 
contract  As  a  rule,  that  is  a  question  of  law,  of  which  each 
party  has  equal  knowledge.  In  the  case  against  the  bank  we 
held  that  national  banks  have  no  authority  to  enter  into 
such  contracts,  and  as  the  plaintiff  has  no  right  of  action 
against  the  bank  upon  a  contract  of  guaranty,  such  as  the  one 
in  suit,  no  recovery  should  be  permitted  against  the  agent; 
for  this  would  hold  every  agent  to  a  warranty  of  legality  of  his 
principal's  contracts.  As  we  have  seen,  this  is  not  the  obliga* 
tion  of  the  agent    The  second  reason  sometimes  given  for  tbo 
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general  rale  of  liability  of  die  agent  does  not  appear  to  us  to 
be  sotmd.  By  the  application  of  this  principle  a  new  contract 
is  made  for  the  parties.  An  engagement  is  created  which  the 
parties  did  not  intend  to  assumeiy  and  the  decided  weight  of 
authority  is  against  such  rula  See  Sail  v.  Prgjndall^  29  CaL 
568 ;  Ogden  v.  Raymond,  22  Conn.  379 ;  Duncan  v.  NUes, 
32  HI.  532;  Stetson  v.  Fatten,  2  Me.  358;  Abbey  v.  Chase, 
6  Cush.  66;  White  v.  Madison,  26  N.  Y.  117;  McGurdy  v. 
Rogers,  21  Wis.  199.  We  diould  be  slow  to  adopt  any  rule 
which  would  bind  a  party  who  did  not  by  the  terms  of  his 
contract  agree  to  become  responsible.  Indeed,  the  question 
seems  to  be  put  at  rest^  so  far  as  this  court  is  concerned,  in 
WUlett  V.  Young,  82  Iowa,  292.  The  rules  herein  announced 
are  not  in  conflict  with  any  of  the  previous  decisions  of  this 
court  The  case  of  Winter  v.  Site,  supra,  related  to  the 
contract  of  an  executrix,  and  it  is  there  said  that  such  cases 
should  not  be  confounded  with  those  of  agency.  In  the  case 
of  Andrews  v.  Tedford,  supra,  the  question  was  left  unde- 
cided. AUen  V.  Pegram  was  an  action  against  an  agent  who 
assumed  to  act  for  a  principal  that  had  no  existence ;  and  so 
was  Lewis  v.  TUton,  64  Iowa,  220.  These  cases  come  clearly 
within  the  general  rule  first  announced.  In  other  cases  cited 
by  appellant's  counsel  the  agent  was  held  liable  because  of  the 
form  of  his  signature.  They  have  no  application  to  the  ques- 
tion before  us.  We  do  not  think  that  Daggett,  the  agent  is  per- 
sonally liable,  under  the  facts  disclosed,  and  the  judgment  is 

A7FIBMED. 


Henby  SMrrH  et  al.  v.  J.  S.  McQuiston,  Auditor,  Appellant,    {g  gj 
and  Hbnby  Smith  et  al.  y.  James  A.  Bbbweb  et  al.,  {^    3^ 

Appellants.  ~ "~ 

Atsessment:   erroneous  entry;    Remedies.     Where   an   excessive 

assessment  was  entered  on  the  rolls  through  a  clerical  error  in 

copying,  and  without  the  assessor's  knowledge,  the  tax  payer  is 

1    not  precluded  from  questioning  the  amount  thereof  because  he 
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did  not  go  before  the  board  of  equalization  for  relief  before  be- 
ginning mandamus  to  compel  the  county  auditor  to  correct  the 
same,  or  before  paying  the  tax  under  protest,  and  beginning  an 
action  to  recover  the  taxes  paid  in  excess  of  the  true  assessment. 

Same.  The  power  conferred  upon  the  county  auditor  by  Code  of 
187t^,  to  correct  any  clerical  or  other  error  in  the  assessment 
or  tax  book,  includes  the  power  to  determine  when  a  mistake  has 

1  been  made,  and  the  word  "mistake"  covers  all  cases  where  the 
record  does  not  disclose  the  true  facts  and  the  word  "error"  in . 
eludes  a  mistake  in  copying  an  assessment  into  the  assessment 
roll,  in  consequence  of  which  it  is  larger  than  the  actual  valuation 
fixed  by  the  assessor.  Polk  County  v.  Sherman^  09  Iowa.  60  dii- 
tinguished  and  limited. 

Appeal:  objection  below.  An  objection  that  no  claim  was  ever 
presented  to  the  board  of  supervisors,  cannot  be  raised  for  the 

2  first  time  on  appeal,  in  an  action  to  recover  for  taxes  paid  on  an 
assessment  which,  through  a  mistake  in  copying  the  same,  was 
larger  than  the  valuation  actually  fixed  by  the  assessor. 

Same.    An  objection,  in  an  action  on  an  assigned  cause  of  action, 
9    that  the  assignment  was  not  shown,  cannot  be  raised  for  the  first 
time  on  apeal 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spubbieb, 

Judge. 

Saturday,  May  13, 1899. 

These  actions  grow  out  of  the  same  transaction,  and 
the  questioais  involved  may  very  properly  be  considered 
together.  The  first  is  a  proceeding  by  mandamus  to  compel 
the  defendant,  who  is  the  county  auditor  of  Polk  county,  to 
correct  an  assessment  of  plaintiffs'  property.  The  other  is  te 
recover  taxes  paid  under  protest,  and  which  were  levied  upon 
the  assessment  complained  of.  There  was  a  trial  to  court,  and 
a  judgment  for  plaintiffs,  in  each  of  the  actions.  Defendants 
appeal. — Affirmed. 

W,  G.  Harvison  and  Thomas  A.  Cheshire  for  appellants. 

(7.  A.  Bishop  and  D.  F,  Callender  for  appellees. 

Waterman,  J. — The  undisputed  facts  are  that  the 
assessor  fixed  upon  plaintiffs'  real  estate  a  valuati(Mi  of  three 
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•himdred  and  ten  dollars,  but,  by  some  error  in  copying  the 
same,  this  assessment  now  appears  upon  the  roll  as  three  thou- 
sand one  hundred  and  fifty  dollars.  We  are  also  authorized 
to  find  from  the  evidence  that  at  the  time  the  assessment  was 
made  the  assessor  gave  to  the  owner  of  the  land,  one  Oallender, 
a  written  statement  that  the  assessed  valuation  of  the  property 
was  three  hundred  and  ten  dollars.  The  owner  took  no  steps 
to  have  the  so-oalled  assessment  reduced  until  he  brought  the 
first  of  these  actions.  Thereafter,  a  tax  having  been  levied 
upon  this  assessment,  plaintiff  paid  it  under  protest,  and  the 
second  action  was  brought  for  the  recovery  of  the  amount  so 
paid. 

II:  Is  plaintiff  precluded  from  questioning  now  in  any 
manner  the  amount  of  this  assessment,  and,  if  not,  has  he 
adopted  proper  proceedings  therefor  ?  Appellant  thinks  both 
of  these  propositions  are  determined  against  the  plaintiff  in 
the  case  of  Path  County  v,  Shermcm,  99  Iowa,  60.  While 
some  language  is  used  in  that  case  which  seems  to  lend  support 
to  the  claim,  we  do  not  think,  when  all  the  facts  are  con- 
sidered, that  it  is  controlling  as  to  the  case  at  bar.  In  that 
case  the  district  court,  on  petition  of  the  aggrieved  tax  payer, 
ordered  the  treasurer  to  correct  the  assessment  roll.  Although 
something  is  said  as  to  the  auditor's  right  to  make  such  correc- 
tion, it  was  not  necessary  to  a  disposition  of  the  case.  The 
decision  rests  upon  other  unquestioned  grounds.  Where  the 
assessment  is  erroneous  as  being  excessive,  the  only  remedy  of 
the  property  owner  is  by  application  to  the  board  of  equaliza- 
tion, and  by  appeal  therefrom  to  the  courts.  Nugent  v.  Bates, 
51  Iowa,  77 ;  Wilson  v.  Cass  County,  69  Iowa,  147 ;  Harris 
V.  Fremont  County,  63  Iowa,  639.  But  these  cases  presup-- 
pose  an  assessment  of  which  complaint  is  made,  and  this  sug- , 
gests  the  question  whether  the  entry  here  of  three  thousand 
one  hundred  and  fifty  dollars  is  in  fact  or  in  law  an  assess- 
ment. True,  it  appears  upon  the  assessment  roll,  but  not  by 
the  voluntary  act  of  the  assessor.  An  assessment  would  seem 
to  requiro  a  decision  or  conclusion  upon  the  assessor's  part^ 
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as  well  as  an  entry  of  the  amount  by  him.  As  bearing  some- 
what on  this  proposition,  see  Burnham  v.  Barber,  70  Iowa, 
87 ;  Snell  v.  City  of  Ft.  Dodge,  45  Iowa,  564.  In  the  case 
at  bar  both  of  these  elements  were  lacking.  The  assessor 
neither  fixed  three  thousand  one  hundred  and  fifty  dollars  as 
the  valuation  of  the  plaintiff's  property,  nor  did  he  enter  that 
amount.  These  figures  got  upon  the  roll  through  a  clerical 
error  in  copying.  Now,  plaintiff  does  not  complain  of  the 
amount  that  the  assessor  did  in  fact  fix  as  the  valuation  of 
the  property,  viz.  three  hundred  and  ten  dollars.  The  real 
ground  of  complaint  is  not  of  an  assessment,  but  rather  of 
a  valuation  which  was  never  assessed.  Section  841, 
1  Code  1873,  provides :    "The  county  auditor  may  cor- 

rect any  clerical  or  other  error  in  the  assessment  or 
tax  books,  and  when  such  correction,  affecting  the  amount  of 
tax,  is  made  after  the  books  have  passed  into  the  hands  of  the 
treasurer,  he  shall  charge  the  treasurer  with  all  sums  added 
to  the  several  taxes  and  credit  him  with  all  deductions  there- 
from and  report  the  same  to  the  supervisors.'*  The  power 
here  given  the  auditor,  we  have  held,  includes  the  power  to 
determine  when  a  mistake  has  been  made.  FuUer  v.  Butler, 
72  Iowa,  729.  The  word  "mistake,"  as  used  in  this  section, 
does  not  include,  of  course,  errors  of  judgment  on  the  part  of 
the  assessor,  but  is  meant,  perhaps,  to  cover  all  cases  where 
the  record  does  not  disclose  the  true  facts,  and  in  which  the 
matter  of  judgment  or  discretion  is  not  involved.  Certainly 
it  includes  an  error  purely  clerical,  such  as  we  have  in  the 
case  at  bar.  When  the  determination  of  whether  there  is  a 
mistake  depends  upon  the  facts  outside  of  the  record,  though 
it  is  nevertheless  within  the  power  of  the  auditor  to  act,  yet  we 
think  it  is  wise  for  him  to  decline  doing  so,  as  he  did  in  this 
case,  until  the  matter  has  been  passed  upon  by  the  court  The 
entry  complained  of  never  having  received  the  sanction  of  the 
assessor,  it  is  not  in  truth  and  law  an  assessment,  and  plain- 
tiffs should  not  be  prejudiced  by  the  fact  that  they  did  not  go 
]bef ore  the  board  of  eciualization  for  relief.    As  bearing  upon 


May  1899]  Smra  v.  McQuiston.  367 

this  question,  see  MacJclot  v.  City  of  Davenport,  17  Iowa, 
379 ;  Smith  v.  Osbum,  63  Iowa,  474 ;  Wangler  v.  BlacJchawJc 
County,  66  Iowa,  384.  We  are  not  inclined  to  allow  any 
weight  to  the  fact  that  plaintiff  or  his  assignor  was  informed 
in  writing  by  the  assessor  of  the  valuation  put  upon  the 
property.  The  statute  requiring  this  action  on  the  part  of 
the  oflEicer  was  passed  by  the  Eighteenth  General  Assembly, 
this  particular  provision  being  section  2  of  chapter  109. 
In  HenJcle  v.  Town  of  Keota,  68  Iowa,  334,  the  intimation 
was  quite  strong  that  this  section  is  unconstitutional.  This 
case  is  not  mentioned  by  counsel  in  argument,  and,  as  a 
det^ermination  of  the  issue  presented  by  the  fact  mentioned 
is  not  necessary  to  a  decision  of  the  present  case,  we  pass 
the  matter  without  further  mention. 

III.  In  the  second  of  the  two  cases  under  considera- 
tion the  trial  court  gave  plaintiff  a  judgment  against  Polk 
county  for  taxes  paid  on  the  valuation  in  excess  of  three 

hundred  and  ten  dollars.  It  is  urged  here  by  appel- 
2  lants  that  no  claim  was  ever  presented  to  the  board  of 

supervisors,  and  that  this  was  a  necessary  prerequisite 
to  the  right  to  maintain  an  action  against  the  county.  Bib- 
bins  V.  Clark,  90  Iowa,  230,  and  cases  therein  cited,  support 
this  claim.  Nevertheless  we  do  not  think  such  defense  can 
be  sustained  in  this  case,  for  the  reason  that  the  question 
is  first  presented  in  this  court ;  and  we  may  say  the  same  of 
the  objection  urged  that  the  assignment  to  plaintiff  of  the 
cause  of  action  is  not  shown.  Issues  of  this  kind,  if  not 
raised  in  a  timely  and  proper  manner,  will  be  deemed 
waived.  Reed  v.  City  of  Muscatine,  104  Iowa,  183,  and 
cases  cited.  Our  conclusion  is  that  in  both  cases  the  judg- 
ment of  the  trial  court  must  be  affirmed. 
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In  Re  Statement  of  Consent  by  Certain  Voters  in  the  City 
of  Atlantic  to  the  Sale  of  Intoxicating  Liquors  in 
said  City,  under  Chapter  6,  Title  12  of  the 
Code  of  1897,  et  al.,  John  Hud- 
speth, Appellants. 

Mulct  Law  Consent:  population  of  oitib^:  Best  evidence.  In  pro- 
ceedings under  Code,  sections  2448,  2450,  providing  for  the  licens- 
ing of  saloons  in  cities  of  5,000  or  more  inhabitants,  upon  the 
petition  or  statement  of  consent  by  a  majority  of  the  people  of 
the  city,  the  official  register  of  the  state  is  conclusive  evidence  as 
to  the  number  of  inhabitants  in  the  city  for  which  the  petition  is 
filed. 

Appeal  from  Cass  District  Court, — Hon.  W.  R.  Green, 

Judge. 

Saturday,  May  13, 1899. 

This  case  is  before  us  on  appeal,  by  the  parties  filing 
the  statement  of  consent,  from  the  judgment  of  the  district 
court,  "that  the  said  petition  and  statement  of  general  con- 
sent is,  and  the  same  is  adjudged,  insufficient,"  and  for  costs 
against  appellants. — Affirmed. 

Henry  Vollmer  and  John  Hudspeth  for  appellants. 

John  W.  Scott,  Frcunk  Temple,  J.  B.  Bruff,  and  C.  A. 
Meredith,  County  Attorney,  for  appellees. 

Given,  J. — This  proceeding  is  under  sections  2448  and 
2450  of  the  Code,  and  is  upon  the  basis  that  in  September, 
1897,  the  city  of  Atlantic  was  a  city  of  five  thousand  or  more 
inhabitants.  If  this  were  true,  then,  so  far  as  we  are  called 
upon  to  consider  it,  the  statement  of  consent  was  sufficient, 
and  should  have  been  sustained.  Remonstrances  were  filed 
by  a  large  number  of  citizens  upon  the  ground,  among  others^ 
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that  Atlantic  was  not  a  city  of  five  thousand  or  more  inhabi- 
tants. The  only  evidence  introduced  to  snstain  the  claim  of 
the  appellants  was  a  census  taken  in  September,  1897,  by 
three  citizens,  tmder  authority  of  a  resolution  passed  by  the 
city  council.  These  citizens  reported,  under  oath,  that: 
^'We  found  five  thousand  and  twenty-two  people  living  at 
Atlantic,  Iowa,  at  the  time  of  that  enumeration."  Appellees 
introduced  in  evidence  the  Iowa  Official  Register  for  the 
year  1897,  together  with  a  certificate  of  the  secretary  of 
state,  in  so  far  as  it  relates  to  the  number  of  inhabitants  of 
the  city  of  Atlantic  according  to  the  last  state  census.  This 
evidence  shows  that  according  to  the  census  of  1895  the 
inhabitants  of  said  city  number  four  thousand  nine  hundred 
and  fifty,  and  it  is  insisted  by  appellees  that  this  evidence  is 
controlling.  Chapter  8,  title  2,  of  the  Code,  after  providing 
for  taking  the  census,  provides  that  the  executive  council 
shall  cause  abstracts  or  compilations  of  said  census  to  b^ 
prepared  and  recorded  by  the  secretary  of  state.  Section 
176  is  as  follows:  "Population  to  be  Published  in  Official 
Register.  It  shall  be  the  duty  of  the  secretary  of  state  to  pub- 
lish in  the  Iowa  Official  Register  the  population  of  counties, 
cities  and  towns  as  shown  by  the  last  census,  either  state  or 
national,  and  when  the  printing  is  completed  the  secretary 
of  state  shall  certify  that  the  same  includes  the  census  publi- 
cation required  by  law^  and  such  certificate,  with  the  date 
and  signature,  shall  be  printed  on  the  page  following  the  title 
page  thereof."  Section  177 :  "Such  Publication  to  be  Evi- 
denca  Whenever  in  this  Code  the  population  of  any  county, 
city  or  town  is  referred  to,  it  shall  be  determined  by  the  pub- 
lication above  provided  for  as  of  the  date  of  said  certificate, 
and  such  census  publication  shall  be  evidence  of  all  matters 
therein  contained,  and  of  said  certificate  thereta'^  It  will 
be  observed  that  the  word  "population"  is  used  in  these  sec- 
tions^ while  in  section  2448  the  word  "inhabitants"  is  used, 
and  in  section  2449  we  find  the  word  "population."  It  is 
Vol.  108  Ia-24 
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entirely  clear  that  these  words  are  used  in  the  same  sense  in 
these  sections,  and  that  whenever  the  number  of  inhabitants 
or  population  of  counties,  cities,  or  towns  is  to  be  determined, 
the  last  census,  as  shown  by  the  Official  Register,  must  con- 
trol, so  far  as  the  proceedings  under  consideration  are  con- 
cerned. Whatever  the  right  of  the  cities  and  towns  may  be 
as  to  taking  enumerations  of  their  inhabitants,  we  think  that 
a  proceeding  like  this  may  not  be  based  upon  such  an 
enumeration.  To  so  hold  would  lead  to  frequent  contests 
as  to  such  enumerations,  and  defeat  what  we  think  is  the 
plain  purpose  of  the  statute,  namely,  that  proceedings  like 
this  must  be  based  upon  the  last  census.  It  is  undisputed 
that  according  to  the  last  census,  as  shown  by  the  Iowa  Offi- 
cial Rcfgister,  the  city  of  Atlantic  was  not  a  city  of  five  thou- 
sand or  more  inhabitants,  and  therefore  we  conclude  that 
neither  the  board  of  supervisors  nor  district  court  erred  in 
holding  that  the  statement  of  consent  was  insufficient — 
Affirmed. 


108  310^  D.  B.  FisK  &  Company,  Appellant,  v.  Henry  Rickel. 


Continiiiniir  Biiarantj*  A  continuing  guaranty  which  is  not  exhausted 
by  the  extension  of  credit  to  the  limit  named  is  evidenced  by  an 
instrument  whereby  one  party,  in  consideration  that  the  other 
will  sell  goods  upon  credit,  to  a  third  person,  from  time  to  time 
guarantees  the  prompt  payment  of  all  bills  at  their  maturity, 
"said  maturity  to  be  sixty  days  from  date  of  bills;  hereby  waiving 
any  and  all  notice  of  timfes  or  amounts  of  sales  or  of  defaults  or 
delays  in  the  payment  therefor,  not  exceeding  $100.00." 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T.  M. 

GiBERSON,  Judga 

Monday,  May  15,  1899. 

Action  upon  a  written  guaranty  of  a  certain  account 
Defendant  demurred  to  the  petition,  which  set  out  the  facts 
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in  full.  The  demurrer  was  sustained.  Plaintiff  refusing 
to  plead  further,  judgment  was  rendered  in  defendant's  favor 
for  costs.    Plaintiff  appeals. — Reversed. 

W,  L,  Crissman  and  0.  D.  Harrison  for  appellant 

Preston  &  Wheeler  and  Riclcel  &  Crocker  for  appellee. 

Waterman,  J. — The  guaranty  was  in  this  form :  "Chi- 
cago, 111.,  Sept  22,  1893.  In  consideration  that  D.  B.  Pisk 
&  Co.,  of  Chicago,  111.,  will  and  do  sell  to  Mrs.  J.  W.-  Cook, 
West  Union,  Iowa,  upon  credit,  sundry  bills  of  goods  from 
tjime  to  time  as  she  may  purchase  or  order,  I,  the  under- 
signed, do  hereby  guaranty  to  said  D.  B.  Pisk  &  Co.  the 
prompt  payment  of  all  such  bills  at  their  maturity, — said 
maturity  to  be  sixty  days  from  date  of  bills ;  hereby  waiving 
any  and  all  notice  of  times  or  amounts  of  sales,  or  of  defaults 
or  delays  in  the  payment  therefor.  Not  exceeding  four  hun- 
dred dollars.  Henry  Rickel.'*  As  stated  by  appellee,  two 
questions  are  raised  by  the  demurrer:  (1)  Was  this  a  con- 
tinuing guaranty?  and  (2)  was  the  amount  fixed  intended  ao 
a  limit  to  the  credit  to  be  extended  to  Mrs.  Cook,  as  well  as 
to  the  liability  of  defendant?  There  is  really  but  one  ques- 
tion presented,  for  the  propositions  stated  are  identical.  A 
continuing  guaranty  is  one  in  which  the  parties  look  to  a 
future  course  of  dealing  for  an  indefinite  time.  In  such  case' 
the  amount  fixed  in  the  instrument  is  a  restriction  upon  the 
guarantor's  liability  only,  and  not  upon  the  amount  of  credit 
that  may  be  given  to  the  debtor.  Douglass  v,  Reynolds,  7 
Pet.  113;  Twohy  v.  McMurran,  57  Minn.  242  (59  N.  W. 
Rep.  301) ;  9  Am.  &  Eng.  Enc.  Law,  77.  Looking  now  to 
the  language  of  the  instrument  imder  consideration,  we  find 
that  it  comprehends  various  future  transactions,  and  is  unlim- 
ited as  to  time.  While  the  contract  of  a  guarantor  is  not  to 
be  extended  by  implication,  yet,  as  these  instruments  are  of 
frequent  use  in  the  commercial  world,  upon  the  faith  of 
which  extensive  credits  are  given  and  large  advances  made. 
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care  should  be  taken  to  hold  the  party  bound  to  the  full 
extent  of  his  engagement,  as  the  same  may  be  deduced  from 
the  language  of  the  contract,  read  in  the  light  of  surround- 
ing circumstances.  Douglass  v.  Reynolds,  supra;  Brandt 
Suretyship,  section  130.  We  cannot  avoid  the  conclusion 
that  the  plaintiff  was  justified  in  regarding  this  as  a  standing 
guaranty  to  the  amount  of  four  hundred  dollars.  A  fair 
construction  of  its  terms,  in  view  of  the  situation  of  liie 
parties,  is  that  it  was  intended  to  afford  a  continuing  credit 
to  aid  the  principal  in  her  business  venture.  It  is  rare,  in 
cases  of  this  kind,  that  the  language  of  any  particular  guar- 
anty is  such  as  to  make  a  decision  upon  it  an  authority  in 
construing  another.  A  slight  difference  of  phraseology  will 
alter  the  legal  effect.  We  find  no  other  case  in  which  the 
instrument  was,  in  terms,  identical  with  the  one  we  have 
here.  But  the  cases  support  the  principle  upon  which  we 
rest  our  conclusion.    In  Douglass  v.  Reynolds,  cited  above, 

the  language  of  the  instrument  was:     "Our  friend  > 

to  assist  him  in  business,  may  require  your  aid  from  time 
to  time.  *  *  *  yj^Q  (Jo  hereby  bind  ourselves  *  *  ♦ 
for  a  sum  not  exceeding,"  etc.  Held  a  continuing  guaranty. 
A  similar  holding  in  Tootle  v.  Elgutter,  14  Neb.  158  (15 
N".  W.  Rep.  228),  was  founded  upon  this  language:    "Please 

let have  credit  for  goods  to  the  amount  of  $100,"  etc 

In  GrUtenden  v.  FisJce,  46  MicL  70  (8  N.  W.  Rep.  714), 
the  instrument  was  in  terms  quite  like  the  one  in  suit^  and 
it  was  construed  a  continuing  obligation.  See,  also,  Rindge 
V.  Judson,  24  N,  Y.  64 ;  Bent  v.  Hartshorn,  1  Mete.  (Mass) 
24;  Hatch  v.  Hobbs,  12  Gray,  447;  Trustees  v.  Oillir 
ford,  139  Ind.  524  (38  K  E.  Rep.  404) ;  Lane  v.  Mayer,  15 
Ind.  App.  382  (44  K  E.  Rep.  73) ;  Brandt  Suretyships, 
sections  131,  132. 

Without  taking  time  and  space  to  set  out  the  facts,  we 
will  say  that  the  cases  cited  by  appellee  can  all  be  readily 
distinguished  from  the  one  at  bar.  In  each  of  them  language 
was  used  to  indicate  that  the  guarantor  restricted  the  amo>unt 
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of  credit  to  be  given,  as  well  as  his  own  liability.  The  trial 
court  erred  in  sustaining  the  demurrer,  and  its  judgment  is 
therefore  reversed. 

108  873 

110  are 

106  873 
114  40 

Bartholomew  Market,  Jr.,  Appellant,  v.  Peter  Market  J^  ^^| 
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Bastard:  recoonition:  Evidence.  The  uncorroborated  testimony 
of  the  sister  of  the  deceased  that,  about  60  years  before,  she  was 
present  at  the  marriage  of  her  brother;  that  plaintiff  was  the 
fruit  of  such  marriage;  that  she  was  present  at  the  birth,  and 
helped  to  rear  plaintiff  after  his  mother's  death,  which  occurred 

3  when  he  was  about  18  months  old.— is  not  sufficient  to  establish 
the  legitimacy  of  plaintiff,  when  the  moral  character  of  witness 
is  shown  to  be  bad,  and  she  is  directly  contradicted  by  several 
witnesses,  who  had  equal  opportunity  to  know  the  facts,  if  they 
had  existed. 

Same.  The  provision  of  Code  1878,  section  2466,  that  to  entitle  an 
iUegitimate  child  to  inherit  from  his  father,  the  recognition  of  the 
child  by  the  father  as  his  own  '*must  have  been  general  and 
notorious  or  in  writing,"  is  not  satisfied  by  evidence  that  plaintiff 
was  reared  at  the  home  of  the  father  of  deceased  in  Ireland,  when 

4  not  elsewhere  at  work,  until  he  reached  the  age  of  19  or  20,  when  he 
came  to  this  country  at  the  expense  of  the  deceased,  and  went  to 
his  house  in  Illinois,  where  he  remained  for  two  years;  that  the 
deceased  furnished  him  with  clothing  and  spending  money,  col- 
lecting his  wages,  and  introduced  him  as  his  son  to  some  fifteen 
persons,  five  of  whom  testified  to  such  fact. 

Pleading:  election.  In  an  action  for  the  partition  of  the  estate 
of  a  decedent,  where  the  plaintiff  claims  an  interest  as  a  child  and 
heir  of  the  deceased,  and  afterwards,  in  an  amendment  to  his 
2  petition,  alleges  that  the  deceased,  '^during  his  lifetime,  always 
recognized  the  plaintiff  as  his  son,"  he  is  not  required  to  elect 
whether  he  will  claim  as  a  legitimate  son  or  as  a  recognized 
illegitimate  child. 

Appeal:  abstract.    The  supreme  court  will  not  strike  an  additional 
abstract,  filed  by  appellee,  on  the  ground  that  the  same  does  not 
1    add  to  or  take  anything  from  appellant's  abstract,  when  a  com- 
parison of  the  abstract  shows  that  the  additional  abstract  is 
necessary  to  a  full  understanding  of  the  case. 

Appeal  from  Plymouth  District  Court. — Hon.  George  W. 

Wakefield,  Judge. 

*Wbether  one  ma?  claim  as  a  Irgitiroate  son  and  recognized  bastard  is  not  decided, 
t)eca\ise  the  petitions  here  do  not  aver  that  claipaant  wa^  illegiti piate.— £<por/^. 
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MoNDAT,  Mat  15,  1899. 

Plaintiff  alleges  in  his  petition  that  about  May  1, 
1879,  Bartholomew  Markey  died  intestate,  seised  in  fee  of  a 
certain  eighty  acres  of  land,  described,  and  that  he  "left 
surviving  him,  as  his  children  and  only  heirs  at  law,  the 
plaintiff  and  the  defendant  Peter  Markey,  his  half-brother, 
and  the  deceased  also  left  surviving  him,  as  his  widow,  rlie 
defendant  Mary  Markey;"  that  the  plaintiff  and  defendants 
are  each  entitled  to  one  undivided  one-third  part  of  said 
land;  and  asking  judgment  confirming  said  shares,  and  for 
partition.  The  defendants  answered,  denying  "that  plaintiff 
is  an  heir  at  law"  of  said  deceased,  or  entitled  to  any  interest 
in  said  land.  After  the  evidence  was  submitted,  the  plaintiff 
amended  his  petition,  alleging  that  deceased  "did,  during 
his  lifetime,  always  recognize  the  plaintiff  as  his  son  and  as 
his  child,  and  represented  himself  as  the  father  of  plaintiff, 
and  such  recognition  was  a  general  and  notorious  recognition 
of  such  relationship."  Defendants  answered  this  amend- 
ment, denying  the  allegations  thereof,  and  averring  that 
whatever  recognition,  if  any,  was  made,  was  in  the  state  of 
Illinois,  and  that  by  the  law  of  Illinois,  in  force  at  the  time, 
plaintiff  could  not,  as  an  illegitimate  son  of  deceased,  inherit 
property  by  virtue  of  any  recognition  from  his  father.  Other 
allegations  are  made  in  the  petition  and  answer  as  to  the 
rents  of  the  land  and  other  matters,  which,  in  view  of  our 
conclusion  on  the  issue  of  plaintiff's  heirship,  need  not  be 
set  out.  Decree  was  rendered  dismissing  plaintiff's  petition, 
and  judgment  for  cost  rendered  against  him,  from  which 
he  appeals.  The  defendant  Mary  Markey  having  departed 
this  life  pending  this  action,  the  controversy  is  solely  between 
this  plaintiff  and  the  defendant  Peter  Markey. — Affirmed. 

E,  T.  Bedell  and  Ira  T,  Martin  for  appellant. 


/,  8,  Strvhle  for  appellees, 
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Given,   J. — I.     Appellant  moves  to  strike  appellees' 

additional  abstract,  and  to  tax  the  cost  thereof  to  appellees  on 

the  grounds  that  the  denial  of  appellant's  abstract  is  not 

sufiSciently   specific;   that  the  matter   set   out   does 

1  not  add  to  or  take  from  appellant's  abstract,   and 
does  not  show  that  appellant's  abstract  is  defective. 

The  denial  is  sufficiently  specific,  and  a  comparison  of  the 
abstracts  shows  that  the  additional  abstract  is  necessary  to  a 
full  imderstanding  of  the  case.    The  motion  is  overruled. 

II.  Appellant,  in  his  original  petition,  claims  as  child 
and  heir  at  law  of  deceased,  and  in  his  amendment  because 
deceased  did,  during  his  lifetime,  generally  and  notoriously 

recognize  the  plaintiff  as  his  son.     Question  is  made 

2  whether  the  plaintiff  may,  in  view  of  the  allegations 
of  his  petition,  also  rest  the  claim  upon  the  allega- 
tions of  his  amendment  Whether  he  may"  claim  as  legiti- 
mate son  and  also  as  a  generally  and  notoriously  recognized 
illegitimate  son  we  do  not  determina  It  will  be  observed 
that  plaintiff  does  not  allege  in  his  petition  or  amendment 
whether  he  is  the  legitimate  or  illegitimate  son  of  deceased, 
and  we  therefore  proceed  to  consider  the  case  on  its  merits  on 
both  claims. 

III.  Plaintiff  introduced  the  deposition  of  Ellen  Sharkey, 
aged  seventy  years,  sister  of  the  deceased,  and  for  many  years 
a  resident  of  Chicago,  111.    If  the  testimony  of  this  witness 

is  to  be  credited,  there  can  be  no  doubt  that  the  plain- 

3  tiff  is  the  legitimate  son  of  deceased.     She  testifies 
that  about  sixty  years  ago  she  was  present  at  the 

marriage  of  her  brother  to  Bessie  Mclntee,  in  the  chapel 
in  parish  Markilone,  county  Monaghan,  Ireland ;  that  plain- 
tiff was  bom  as  the  fruit  of  such  marriage,  in  her  father's 
house ;  that  she  was  present  at  the  birth,  and  helped  rear  the 
plaintiff  after  his  mother's  death,  which  occurred  when  he 
was  about  thirteen  months  of  age.  She  also  states  that  she 
was  present  at  the  death  of  plaintiff's  mother.    This  witne^ 
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is  uncorroborated  as  to  the  fact  of  the  marriage,  the  birth  of 
the  plaintiff  at  her  father's  house,  and  the  death  of  his 
mother,  and  is  directly  contradicted  by  several  witnesses 
who  had  equal  opportunity  to  know  the  facts  if  they  had 
existed.  She  is  also  shown  by  several  witnesses  to  be  a 
woman  of  dissolute  habits  and  bad  moral  character.  We 
need  not  say  more  as  to  the  evidence  on  this  branch  of  the 
case  than  that  it  fails  to  convince  us  that  the  plaintiff  is  the 
legitimate  son  of  the  deceased. 

IV.  Under  section  2466  of  the  Code  of  1878  illegiti- 
mate children  inherit  from  their  father  "whenever  the 
paternity  is  proven  during  the  life  of  the  father,  or  that  have 
been  recognized  by  him  as  his  children,  but  such  recognition 
must  have  been  general  and  notorious  or  else  in  writing.** 

It  appears  that  the  plaintiff  was  left  in  the  family  of 
4  Peter  Markey,  father  of  the  deceased,  in  Ireland, 

and  was  reared  and  had  his  home  there  when  not  else- 
where at  work,  until  he  reached  the  age  of  nineteen  or  twenty. 
At  that  time  (1857)  he  came  to  this  country,  and  went  to 
the  home  of  the  deceased,  in  Illinois,  where  he  remained 
part  of  the  time  up  to  1859.  The  evidence  relied  upon  as 
establishing  recognition  is  substantially  as  follows:  Plaintiff 
testifies  to  frequent  acts  of  recognition  while  in  Illinois,  and 
that  the  deceased  furnished  him  with  clothing  and  spending 
money,  and  collected  his  wages  for  work  done  for  others.  He 
also  testifies :  "He  wrote  to  me,  and  paid  my  passage  to  this 
country,  in  1857,  to  Chicago.  I  wrote,  and  he  sent  me 
five  dollars  to  Williams  &  Geyer,  steamboat  agents  in  New 
York,  Black  Ball  Line.  He  bought  clothes  for  me  at  Wayne 
station.  He  at  times  sent  me  some  money."  Plaintiff  named 
some  fifteen  persons  to  whom  he  says  the  deceased  introduced 
him  as  his  son.  Also  that  deceased  introduced  plaintiff's 
wife  as  his  daughter-in-law,  and  kept  her  at  his  house. 
Five  witnesses  testified  to  deceased's  having  spoken  of  or  to 
the  plaintiff  as  his  son  on  a  nimiber  of  occasions  while  reeid- 
ipg  in  Illinois,     T^ere  is  no  evidence  of  any  recognition 
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\7l1ile  the  parties  resided  in  Ireland,  nor  after  thej  separated 
in  Illinois,  nor  of  any  commtmication  between  them.  This 
evidence  of  recognition  cannot,  in  the  nature  of  things,  be  con- 
troverted, and  for  that  reason  it  should  be  carefully  scru- 
tinized, and  received  with  caution.  As  said  in  Crouch  v. 
Hooper,  16  Beav.  182:  "It  is  also  necessary  to  remember 
that  in  these  cases,  from  the  nature  of  the  evidence  given,  it 
is  not  subject  to  any  worldly  sanction,  it  being  obviously 
impossible  that  any  witness  should  be  convicted  of  perjury 
for  speaking  of  what  he  remembers  to  have  been  said  in  a 
conversation  with  a  deceased  person."  See  Laurence  v. 
Laurence,  164  HI.  367  (45  K  E.  Kep.  1073).  While  it  must 
be  said  that  there  is  evidence  tending  to  establish  recogni- 
tion, yet,  in  view  of  its  nature,  the  length  of  time  that  has 
elapsed,  the  long  periods  in  which  there  was  no  communica- 
tion between  the  deceased  and  the  plaintiff,  this  evidence 
fails  to  convince  the  mind  to  that  degree  of  certainty  that 
should  obtain  in  such  matters  that  the  deceased  ever  did  gen- 
erally and  notoriously  recognize  the  plaintiff  as  his  son.  In 
view  of  all  the  circumstances,  the  fact  that  plaintiff  bought 
him  clothes,  furnished  him  food  and  shelter,  and  on  one  or 
two  occasions  collected  his  wages,  does  not  necessarily  indi- 
cate the  recognition  of  him  as  his  son.  We  conclude  upon 
the  whole  record,  that  the  decree  of  the  district  court  is  cor- 
rect, and  it  is  affirmed. 


W.  D.  Branstbator,  Appellant,  v.  E^eokuk  &  Western       1^  ^ 

Railway  Company. 

Ma<ifer  and  Servant:  railroads.  An  employe  of  an  independent 
contractor  engaged  by  a  railroad  company  to  load  slack  on  cars, 
cannot  recover  from  the  company  for  personal  injuries  caused  by 
the  falling  of  a  piece  of  slack,  upon  the  ground  that  he  relied 
upon  the  company's  promise,  made  to  the  contractor's  employes, 
to  cool  the  top  of  the  pile  with  water,  since  the  promise  to  repair 
is  only  important  to  ^ebut  the  ii^ferenpe  tbat  defect?  ar^  wi^y64 
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by  continuance  in  employment  with  knowledge  of  their  existence; 
and  as  the  company  had  no  duty  in  the  premises,  the  employe 
waived  nothing  by  continuing  in  the  contractor's  employment. 

Assuming  risk  of  employment.  Where  a  railroad  company  employs 
a  person  to  remove  a  pile  of  slack,  and  all  the  dangers  incident 
thereto  were  obvious  to  such  person,  it  is  not  liable  for  negligence 
to  an  employe  of  such  person  who  is  burned  by  the  slack,  where 
it  is  in  the  same  condition  and  in  the  same  location  when  the  in- 
juries are  received  as  when  the  contract  was  made. 

Appeal  from  Appanoose  District  Court. — Hon.  M.  A.  Kob- 

EETs,  Judge. 

Monday,  May  15,  1899. 

The  petition  alleges  that  the  defendant  employed  one 
Anderson  to  load  slack  on  cars  at  a  particular  side  track,  at 
a  specified  price  per  car ;  that  the  slack  was  in  a  pile  twenty 
feet  or  more  high  next  to  this  track ;  that,  as  taken  from  the 
coal  mine,  it  was  dumped  on  the  top  of  the  pile,  where  it 
burned  and  smouldered,  while  the  bottom  was  cool  and  could 
be  shoveled  on  the  cars;  that  the  defendant,  knowing  that 
between  the  pile  and  the  car  was  a  dangerous  place  to  work, 
took  no  precaution  to  protect  the  plaintiff  or  other  employes 
of  Anderson;  that  it  did  not  pour  water  on  the  top  of  the 
pile  to  cool  it,  though  this  the  defendant  so  promised 
on  plaintiff^s  complaint,  and  plaintiff,  by  reason  of 
such  promise,  continued  at  such  work;  that  because  of 
defendant's  failure  to  make  the  place  where  plaintiff 
worked  safe,  by  protecting  it  from  the  falling  slack  on 
the  steep  side  of  the  pile,  or  cooling  it  with  water,  a 
large  chunk  or  mass  fell  or  slipped  down,  striking  him 
on  the  arm  and  injuring  him;  that  he  knew  nothing 
of  the  danger  referred  to ;  and  he  asks  damages.  The  defend- 
ant demurred  to  the  petition  on  the  ground  that  it  affirma- 
tively appeared  that  plaintiff  was  not  the  servant  or  employe 
of  the  defendant,  or  under  its  control,  at  the  time  he  claims 
to  have  been  injured,  but  was  the  servant  and  was  an  employe 
of  an  independent  contractor  of  the  defendant.  This  demur- 
rer was  sustained,  and,  the  plaintiff  electing  to  stand  thereon, 
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judgment  was  rendered   dismissing  the  petition,   and  he 
appeals. — Affirmed. 

Vermillion  &  Valentine  for  appellant 

Baker  &  Moore,  for  appellee. 

Ladd,  J. — There  can  be  no  controversy  over  the  proposi- 
tion that  the  master  must  furnish  suitable  machinery  for  the 
use  of  the  servant  and  a  safe  place  for  him  to  work.  But  here 
Anderson,  and  not  the  defendant,  was  the  master.  Humpton 
V.  Unterhircher^  97  Iowa,  509.  The  liability  of  the  defend- 
ant, if  any,  cannot  depend  upon,  or  rise  out  of,  any  contract 
with  the  plaintiff,  for  there  was  none,  but  must  rest  on  its 
neglect  of  some  duty  which  it  had  undertaken  towards  him  in 
common  with  other  laborers  of  Anderson.  Toomey  v.  Doruh 
van,  158  Mass.  232  (33  K  E.  Rep.  396)  ;  Johnson  v.  Spear, 
76  Mich.  139  (42  N.  W.  Eep.  1092) ;  Neimeyer  v.  Weyer- 
haueser,  95  Iowa,  497.  It  was  not  remiss  in  its  duty  with 
respect  to  appliances  of  machinery,  for  it  had  agreed  to 
furnish  none.  Was  defendant  negligent  with  respect  to  the 
place  where  the  work  was  to  be  done?  The  contract  was 
made  with  reference  to  the  pile  of  slack  in  the  same  condition, 
and  the  track  in  the  same  location,  as  when  the  accident 
happened.  All  the  dangers  incident  thereto  were  obvious 
to  Anderson.  But  it  is  said  that  the  plaintiff  complained, 
and  the  defendant  promised  to  cool  the  slack  by  throwing 
water  on  it,  and  because  of  this  promise  he  continued  work, 
and  was  injured.  As  the  defendant  had  omitted  no  duty  in 
complying  with  its  obligations,  the  plaintiff  waived  nothing 
by  continuing  in  Anderson's  employment  The  promise  to 
repair  is  only  important  as  rebutting  the  inference  that 
defects  are  wiaived  by  conitinuanoe  in  employment  with 
knowledge  of  their  existence.  Ford  v.  Railway  Co.,  106 
Iowa,  85.  The  demurrer  was  rightly  sustained,  and  the 
judgment  is  affirbmed. 
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German  Savings  Bank,  of  Des  Moines,  Iowa,  Appellant, 
V.  Capital  City  Oatmeal  Company. 

Attachments:  levy:  Subsequent  writ.  Where  an  officer  holds  actual 
possession  ot  persooal  property  under  a  writ  of  attachment,  no 
affirmative  act  on  his  part  is  necessary  in  making  a  levy  under 
a  subsequent  writ,  but  he  may  treat  the  property  as  seized,  and 
make  his  return  accordingly. 

Appeal  from  Polk  District  Court, — Hon.  C.  P.  Holmes, 

Jtjd0B. 

Monday,  May  15,  1899. 

January  25,  1897,  H.  T.  Blackburn,  as  receiver,  com- 
menced action  against  the  Capital  City  Oatmeal  Company 
to  foreclose  a  chattel  mortgage  on  certain  personal  property, 
the  description  of  which  is  not  essential.  Thereafter  the 
German  Savings  Bank,  of  Des  Moines,  Iowa,  of  which  Black- 
bum  was  receiver,  was  substituted  as  party  plaintiflF.  To 
the  suit,  J.  E.  Stout,  sheriff,  J.  M.  Brown,  the  McFarlin 
Grain  Company,  and  M.  Riley  are  defendants.  Brown,  the 
McFarlin  Grain  Company,  and  Riley,  each  claimed  a  lien  on 
the  mortgaged  property  as  an  attaching  creditor,  and  each 
claimed  a  priority  over  the  plaintiff's  mortgage.  The  adjudi- 
cation settled,  and  it  is  not  now  questioned,  that  the  Brown 
and  McFarlin  Grain  Company  attachments  are  first  liens, 
leaving  the  controversy  as  to  the  plaintiff's  mortgage  and  the 
Riley  attachment  It  is  now  conceded  that  the  Brown  attach- 
ment is  the  first  lien,  and  it  was  levied  on  January 
22,  1897,  at  5 :15  o'clock  p.  m.  Plaintiff's  mortgage  was  exe- 
cuted about  8  o'clock  p.  m.  of  the  same  day,  and  filed  for 
record  at  9  o'clock  v.  m.  There  is  a  controversy  as  to 
the  time  of  levying  the  Riley  attachment,  the  dispute  being 
^)iet)ier  it  was  7:31  or  8:40  p.  m.  of  the  same  da^;  the 
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earlier  time  making  it  prior,  and  the  later  one  after,  the 
execution  of  the  mortgage.  It  is  the  question  of  the  priority 
of  these  two  liens  that  is  involved  in  this  appeal.  The  disr 
trict  court  gave  priority  to  the  Riley  attachment^  and  the 
plaintiff  appealed. — Affirmed. 

Dowell  &  Parrish  for  appellant. 

Brennan  &  Brennan  for  appellee. 

Granger,  J. — The  first  return  on  the  Riley  attachment 
fixed  the  levy  at  8:40  p.  m.  on  the  twenty-second 
day  of  January,  1897,  and  that  it  came  into  the 
hands  of  the  sheriff  at  7 :30  p.  m.  of  the  same  day. 
At  the  trial  this  return  was  put  in  evidence,  and  later, 
but  before  the  submission  of  the  cause,  the  court  permitted 
the  defendant  to  piit  in  evidence  an  amended  return 
showing  the  levy  to  have  been  made  at  7:31  p.  m. 
and  notice  of  the  levy  to  have  been  given  to  the  president  of 
the  oatmeal  company  at  8 :40  p.  m.  We  do  not  understand 
appellant  to  question  the  right  to  put  in  evidence  the  return 
as  amended,  but  the  court  permitted  oral  evidence,  with  a 
view  to  contradict  the  return  as  amended,  which  right  is 
questioned  here  by  appellant ;  but  we  think  it  is  not  important 
to  consider  the  question,  because,  with  such  evidence  in  the 
record,  the  levy  was  made  in  accord  with  the  amended  return. 
There  is  a  plain  distinction  between  the  return  of  the  levy 
and  the  notice  of  the  levy.  The  facts,  somewhat  in  detail, 
are  that  the  Brown  attachment  had  been  levied  at  5 :15  p.  u., 
and  when  the  Riley  attachment  was  received,  at  7:30,  the 
property  was  then  in  the  possesion  of  the  sheriff;  and  he 
did  nothing,  in  executing  the  levy,  other  than  to  regard  it  as 
made,  and  make  his  return  accordingly,  aside  from  giving 
the  notice,  which  was  done  at  8 :40  of  the  same  evening.  The 
levy  is  made  by  taking  manual  custody  of  the  property. 
Code,  section  3898.  This  had  been  done  under  the  Brown 
attachment    When  property  is  thus  in  custody,  and  a  seoooid 
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attachment -is  to  be  levied,  no  overt  act  is  essential  to  effect 
the  levy.  The  oflScer  can  only  treat  the  prc^rty  as  seized, 
and  make  his  return  accordingly.  In  Drake  Attachment, 
section  269,  it  is  said:  'If  it  be  desired  to  attach  property 
already  attached  and  in  an  officer's  custody,  the  writ  should 
be  delivered  to  and  executed  by  him,  when  it  will  be  avail- 
able to  hold  the  surplus  after  satisfying  the  previous  attach- 
ment, or  the  whole,  if  that  attachment  should  be  dissolved. 
In  such  case  no  overt  act  on  the  part  of  the  officer  is  necessary 
to  effect  the  second  levy,  but  a  return  of  it  on  the  writ  will 
be  sufficient  *  *  *  So,  where  the  property  is  in  the 
hands  of  a  bailee,  the  officer  who  placed  it  there  may  make 
another  attachment,  without  the  necessity  of  an  actual  seizure, 
by  making  return  thereof,  and  giving  notice  to  the  bailee." 
The  rule  has  numerous  cases  cited  for  its  support  As  we 
view  the  record,  the  first  return  was  made,  fi^ng  the  levy 
as  made  at  8:40,  because  that  was  the  time  of  giving  the 
notice,  rather  than  the  time  when  the  property  was  really 
seized  by  virtue  of  the  writ;  for  it  was,  in  legal  effect,  a 
seizure  when  the  writ  became  operative  to  hold  it^  which 
must  have  been  when  the  officer  treated  the  writ  as  levied. 
This  question  of  fact  concludes  the  case,  and  the  judgment  is 

AFFIBMED. 
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JJg  ^  Sarah  A.  Smith,  Appellant,  v.  Continentai*  Insurance 

los  382  Company. 

(125    260| 

Insnranoe:  hioht  to  procbeds.  Under  a  policy  insuring  a  dwelling 
house  and  household  furniture  against  fire,  in  which  the  insurer 
consents  that  the  loss  on  buildings  shall  be  payable  to  the  mort- 
gagee as  his  interest  may  appear,  the  insurance  on  the  personalty 
belongs  to  the  insured. 

FoRFEiruRB:  Homestead,    A  policy  of  insurance  on  real  property 

having  a  provision  that  it  shall  be  null  and  void  if  the  property 

6    become  mortgaged  or  incumbered,  is  not  forfeited  because  of 

judgments  rendered  where  the  insured  property  is  a  part  of  the 

homestead,  as  the  lien  of  the  judgments  did  not  attach  thereta 
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Waivkk  of  proof  of  loss  An  insurance  company  has  power  to 
waive  proof  of  loss  notwithstanding  the  stipulation  in  the  policy 
that  no  agent  or  employe  of  the  company  or  any  other  person  or 
5  persons  than  the  general  manager  of  western  department,  shall 
have  authority  to  waive  or  alter  any  of  the  terms  or  conditions 
of  the  policy. 

Rule  applied.  An  installment  of  an  insurance  premium  being  un- 
paid, the  insurer  wrote  insured,  requesting  payment,  and  again 
wrote  that,  though  the  insurance  was  suspended  because  of  the 
non-payment  of  the  installment,  he  had  better  pay  it  and  reyiye 
the  policy.  Insured  having  sent  the  installment  immediately  after 

4  the  loss,  the  insurer  returned  it;  stating  it  could  not  retain  it,  as 

5  the  payment  was  delinquent  when  the  loss  occurred.  Shortly 
thereafter  insurer  wrote  insured's  attorney  that  it  had  complied 
with  the  law  as  to  the  collection  of  premium  notes,  and  wrote  its 
soliciting  agent,  in  answer  to  a  letter  written  in  the  interest  of  in- 
sured, stating  it  had  not  given  the  loss  any  attention,  because 
installment  had  not  been  paid.  Held,  to  authorize  a  finding  of 
waiver  of  proof  of  loss. 

EviDENOB.    Letters  in  the  name  of  an  insurance  company  and  signed 
in  its  name  by  one  who  assumes  to  be  its  general  adjuster,  written 
5    in  response  to  letters  written  by  the  company  with  reference  to  a 
loss,  will  be  presumed  to  have  been  duly  authorized  by  the  com- 
pany. 

Rule  applied.  A  fire  insurance  policy  stipulated  that  no  one  but 
the  general  manager  of  the  company  could  waive  conditions. 
After  default  in  an  installment  of  t*he  premium,  such  oflicer 
wrote  insured,  requesting  payment,  and  stating  that  the  policy 
5  was  suspended.  A  loss  occurred  while  the  default  existed,  and 
thereafter,  in  response  to  letters  received,  letters  were  written  in 
the  name  of  the  company,  signed  by  th^e  general  adjuster,  which 
denied  liability  because  of  non-payment  of  the  premium,  thereby 
waiving  proof  of  loss.  Beld,  that  it  would  be  presumed  that  the 
company  duly  authorized  such  letters. 

Payment  after  loss.    Offer  by  insured,  after  loss,  of  premium,  which 
insurer  refused  to  accept,  and  which  insured  knew  before  the  loss 
8    was  due  and  unpaid,  gives  him  no  right  to  recover. 

Action  on  policy:  Beneficiary.  One  to  whom  a  policy  of  insurance 
is  issued,  may  maintain  an  action  thereon  although  the  loss  is 
made  payable  to  the  mortgagee,  as  his  interest  may  appear,  in 
1  view  of  Code  1878,  section  254,  providing  that  a  party  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another,  may 
sue  in  his  own  name,  without  joining  with  him,  the  party  for 
whose  benefit  the  suit  is  prosecuted. 

Defenses:  Pleading,  Under  Code,  1878,  sections  2715,  2717,  (Ck>de, 
sections  8626,  8628),  allowing  a  party  to  allege  geneially  perf or- 
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mance  of  conditions  precedent  but  requiring  one  controverting 
such  allegation  to  state  specifically  the  facts  relied  on,  where  in- 
7  sured,  suing  for  a  loss,  alleges  compliance  with  the  policy  and 
the  law,  the  insurer,  in  order  to  avail  himself  of  the  defense  that 
insured  failed  to  submit  to  an  appraisal  as  required  by  the  policy, 
must  specially  allege  such  fact. 

ippeal:  objection  below.    An  insurance  company  which  failed  to 
plead  specially  the  failure  of  plaintiff  to  submit  to  an  appraisal 
7    under  the  terms  of  the  policy,  cannot,  for  the  first  time  on  appeal, 
insist  upon  such  failure  as  a  defense. 

Notice  op  suspension.  Acts  First  General  Assembly,  chapter  210, 
provided  that  an  insurer  may  within  thirty  days  prior  to,  or  at 
any  time  after  maturity,  or  of  an  installment  thereof,  serve  a 

2  written  notice  on  insured,  personally  or  by>registered  letter,  and 

3  that  no  policy  should  be  suspended  for  non-payment  of  the  amuont 
until  thirty  days  after  such  notice  had  been  served.  Held,  that 
where  insurer  mailed  a  notice  in  a  registered  letter,  on  which  he 
requested  a  return  if  not  delivered  within  fifteen  days,  and,  because 
of  its  return,  insured  did  not  receive  it,  the  policy  was  not  sus- 
pended, though,  in  returning  it,  the  postmaster  violated  the 
regulation  requiring  registered  letters  to  be  kept  at  the  delivery 
postoffice  thirty  days. 

Same.  Acts  Eighteenth  General  Assembly,  chapter  210,  provides  that 
an  insurer  may  give  notice  to  insured  of  maturity  of  a  premium, 
or  installment  thereof;  the  notice  to  state  the  amount  due,  or 
which  will  be  due,  and  also  the  amount  required  the  pay  customary 

2  short  rates  and  expenses  in  order  to  cancel  the  policy;  which  will 
not  be  suspended  until  30  days  after  such  notice  was  served.  Held^ 
that  a  notice  by  an  insurer,  who  had  issued  two  policies  to  one 

3  person,  stating  the  aggregate  amounts  required  to  cancel  both 
policies  and  to  pay  the  premiums  due  on  both,  was  insufQcient  to 
suspend  one  of  the  policies. 

Appeal  from  Oalhoun  District  Court. — Hon.  S.  It  Elwood, 

Judge. 

MoimAY,  May  15,  1899. 

Action  at  law  to  recover  an  axnoimt  alleged  to  be  due 
on  a  policy  of  insurance.  A  jury  was  impaneled,  a  verdict 
was  directed  for  the  defendant,  and  a  judgment  was  rendered 
in  its  favor  for  costs.     ITie  plaintiff  appeals. — Reversed. 

Hutchison  &  Jacobs,  for  appellant 
Stevenson  &  Lavender,  for  appellee. 
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BoBiNBON,  0.  J. — Hie  policy  in  stiit  purports  to  insure 
tlie  plaitttiff  against  loss  or  damage  by  fire^  to  the  amount  of 
four  hundred  doUais,  on  a  dwelling  house,  and  three  hundred 
dollars  on  furniture  and  other  household  property,  for  the 
term  of  five  years  from  the  sixth  day  of  February,  1892.  On 
the  twenty-fifth  day  of  January,  1896,  the  dwelling  house  and 
nearly  or  quite  all  of  the  personal  property  insured  were 
destroyed  by  fire;  and  the  plaintiff  seeks  to  recover,  on 
account  of  the  loss  sustained,  the  amount  of  the  policy.  The 
answer  denies  all  liability,  and  pleads  various  defenses.  The 
verdict  was  directed  on  the  motion  of  the  defendant. 

I.  It  is  alleged  as  the  first  ground  of  the  motion  that 
the  plaintiff  is  not  the  real  party  in  interest  That  ground  is 
based  upon  the  fact  that  the  policy  provides  that  the  defend- 
ant "consents  that  tho  loss,  if  any,  on  buildings  under  this 
policy,  after  the  same  shall  have  been  ascertained,  and  duly 
verified  by  the  assured,  shall  be  payable  to  Edward  Bremer, 
mortgagee,  as  his  interest  may  appear,  for  and  on 
1  account  of  said  aaifeured."    That  provision  did  not  give 

to  Bremer  any  interest  in  the  insurance  on  the  per- 
sonal  property,  and  the  plaintiff  is  the  owner  of  that>  and 
entitled  to  any  recovery  on  account  of  it  which  the  policy 
authorized.  Section  2544  of  the  Code  of  1873,  which  was 
in  force  when  this  action  commenced,  provided  that  a  party 
with  whom  or  in  whose  name  a  contract  is  made  for  the  bene- 
fit of  another  might  sue  in  his  own  name  without  joining 
with  him  the  party  for  whose  benefit  the  suit  would  be  pros- 
ecuted. That  was  construed  in  Stevens  v.  Insurance  Co.,  69 
Iowa,  658,  and  held  to  authorize  a  suit  by  the  assured  to 
recover  insurance  pledged  to  a  mortgagee.  It  is  true,  the 
mortgagee  intervened  in  that  case,  but  the  right  of  the  assured 
to  maintain  the  action  was  not  made  to  depend  upon  the 
intervention.  The  case  of  Worley  v.  Insurance  Co.,  91  Iowa, 
150,  does  not  announce  a  contrary  rule.  We  conclude  that  the 
plaintiff,  if  any  one,  is  authorized  to  maintain  this  action. 

Vol.  108  la- 25 


386  Smith  v.  Continental  Ins.  Co.         [108  Iowa 

*■  III  ■      ■  ■■  ■  ■  — ^^■^»^^.^     ■  ■■      M^^— ^»l      III  I  I  ^  ■-■     ^    »  ■■■■—■  11  ■■  IM— ^M— ^— 

II.  The  second  ground  of  the  motion  for  a  verdict  is  that 
certain  instaUments  of  the  premium  note  given  by  the  plain- 
tiff for  the  insurance  were  due  and  unpaid  when  the  losb 
occurred.  The  policy  contains  the  following :  "It  is  expressly 
agreed  that  this  company  shall  not  be  liable  for  any  loss  or 
damage  that  may  occur  to  the  property  herein  mentioned 
while  any  promissory  note  or  obligation,  or  part  thereof,  given 
for  the  premium,  remains  past  due  and  unpaid.  Payments 
of  notes  tiiust  be  to  the  Continental  Insurance  Company  at  its 
office  in  Chicago,  Illinois,  or  its  office  in  New  York,  or  to  an 
authorized  person  having  such  note  in  possession  for  collec- 
tion. The  company  may  collect,  by  suit  or  otherwise,  the 
premium  not©  or  notes;  and  a  receipt  from  the  office  of  the 
company  must  be  received  by  the  assured  before  there  can  be 
a  revival  of  the  p(Jicy,  which  shall  in  no  event  carry  the  insur- 
ance beyond  the  original  term."  It  is  admitted  that  at  the  time 
the  loss  occurred  an  installment  of  the  premium  note  due  on 
the  first  day  of  February,  1895,  was  unpaid.  But  it  is 
claimed  that  the  defendant  failed  to  comply  with  the  statute 
of  this  state  which  applied  to  such  cases,  and,  therefore,  that 
the  policy  was  not  suspended  by  the  nonpayment  of  the 
installment  due. 

Chapter  210  of  the  Acts  of  the  Eighteenth  General 
Assembly,  in  force  when  the  policy  in  suit  was  issued  and 
when  the  loss  in  question  occurred,  contains  the  following: 

"Section  1.  In  every  instance  where  a  fire  insurance 
company  or  association  doing  business  in  this  state  shall  here- 
after take  a  note  or  contract  for  the  premium  on  any  insure 
ance  policy  such  insurance  company  or  association 
2  shall  not  declare  such  policy  forfeited,  or  suspended 

for  nonpayment  of  such  note  or  contract  except  as 
herein  provided,  anything  in  the  policy  or  application  to  the 
contrary  notwithstanding. 

"Section  2.  Within  thirty  days  prior  to  or  at  any  time 
after  the  maturity  of  any  note  or  contract,  whether  assessable 
or  where  the  time  of  payment  is  fixed  in  the  contract,  given 
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for  the  premium  on  any  policy  of  insurance^  such  company  or 
association  may  serve  a  notice  in  writing  upon  the  insured 

that  his  note  or  an  instalknent  thereof,  is  due,  or  to  becopie 

it 

due,  stating  the  amount  which  will  be  due  on  the  note  or  con- 
tract, and  also  the  amount  required  to  pay  the  customary 
short  rates,  including  the  expense  of  taking  the  risk  up  to  the 
time  the  policy  will  be  suspended  under  the  notice  in  order 
to  cancel  the  policy,  and  that  unless  payment  is  made  within 
thirty  days  his  policy  will  be  suspended.  Such  notice  may 
be  served  either  personally  or  by  r^stered  letter  addressed 
to  the  assured,  at  his  postoffioe  address  named  in  or  on  the 
policy,  and  no  policy  of  insurance  shall  be  suspended  for  non- 
payment of  such  amount  until  thirty  days  after  such  no^ce 
has  been  served^" 

On  the  second  day  of  January,  1895,  the  defendant 
mailed  to  the  address  of  the  plaintiff,  in  a  registered  envelppe, 
a  notice  which  stated  that  the  fourth  installment  of  her 

premium  for  insurance  would  fall  due  on  the  first  day 
3  of  February,  1895,  that  the  amount  required  to  cancel 

her  contract  for  customary  short  rates  and  expenses 
was  thirteen  dollars  and  eighty-four  cents  and  that  the 
amount  required  to  pay  the  fourth  installment  for  insurance 
"under  policy  No.  580,757  &  8"  was  ten  dollars  and  fifty 
cents.  Ordinarily  the  service  of  the  notice  is  complete  when 
it  is  restored  and  mailed.  Ross  v.  Insuttmce  Co.,  83  Iowa, 
586 ;  Eolhrook  v.  Insurance  Co.,  86  Iowa,  255 ;  Morrow  v. 
Insurance  Co.,  84  Iowa,  256;  But  in  a  comer  of  the  envelope 
in  which  the  notice  in  question  was  mailed  to  the  plaintiff 
was  printed  the  following :  "Postmaster  will  oblige  by  facil- 
itating delivery.  If  not  delivered  within  fifteen  days  return 
to  Continental  Fire  Ins.  Company,  Rialto  Building,  Chi- 
cago.'*  The  plaintiff  offered  to  show  that  she  did  not  receive 
the  notice ;  that  she  called  at  the  post  office  for  mail  after  the 
expiration  of  the  fifteen  days  specified  on  the  envelope,  but 
within  thirty  days  from  the  time  it  was  mailed ;  and  that  the 
reason  she  did  not  receive  the  notice  was  that  it  had  been 
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retnmed  to  the  defendant  pursuant  to  the  request  on  the 
envelope.  But  an  objection  to  the  offered  testimony  was  sus* 
tained.  We  are  of  the  opinion  that  the  testimony  should  have 
been  received.  The  law  was  designed  to  give  to  the  assured  at 
least  thirty  days  from  the  mailing  of  the  notice  in  which  to 
receive  it,  and  make  the  payment  to  which  it  referred.  If  the 
insurance  company  may  shorten  the  time  for  delivery  to 
fifteen  days,  it  may  as  well  shorten  it  to  ten  or  five  days.  It  is 
said  the  postal  regulations  required  that  registered  letters  be 
kept  at  the  oflBce  of  delivery  thirty  days,  and  that  it  must  be 
presumed  that  the  postmaster  at  that  office  discharged  his 
duty,  notwithstanding  the  request  for  return  on  the  envelope. 
But,  if  the  notice  was  returned  to  the  defendant  as  requested, 
it  cannot  be  heard'  to  sav  that  the  return  was  in  violation  of 
law,  and  the  plaintiff  was  entitled  to  prove  the  fact. 

III.  The  notice  sent  was  defective  in  substance.  At 
the  time  the  policy  in  suit,  which  is  numbered  B580,757,  was 
issued,  a  policy,  numbered  B580,758,  insuring  the  plaintiff 
against  loss  by  tornadoes,  was  also  issued  by  the  defendant. 
The  premium  on  the  fire  policy  was  to  be  thirty  dollars;  and 
on  the  tornado  policy  twenty-two  dollars  and  fifty  cents.  For 
these  amounts  the  plaintiff  gave  two  notes — the  first  for  ten 
dollars  and  fifty  cents,  and  the  second  for  forty -two  dollars. 
The  notice  sent  did  not  designate  the  amount  required  to  pay 
the  customary  short  rates,  nor  the  amount  of  the  installment 
about  to  fall  due,  on  either  policy,  but  stated  that  the  fourth 

installment  of  "your  premium  for  insurance''  would 
4  fall   due   on   the    day    specified,    and    the    amount 

required  "to  cancel  your  contract"  for  customary 
short  rates  and  expenses  was  thirteen  dollars  and  eighty-four 
cents,  and  that  the  ten  dollars  and  fifty  cents  were  required 
to  pay  the  fourth  installment  for  insurance  "under  policy 
No.  580,757  &  8."  It  thus  appears  that  the  notice  treated 
the  two  policies  as  one,  although  they  were  separate  and  dis- 
tinct. The  notice  should  have  specified  the  amount  required 
to  cancel  the  policy  in  suit  at  the  customary  short  ratee^  and 


May  1899]         Smith  v.  CoNTiNBirrAL  Ins.  Co.  38^ 

also  the  amount  of  the  premiuin  about  to  become  due  on 
account  of  it,  in  order  to  be  effectual  as  a  statutory  notice. 
See  Marden  v.  Insurance  Co.,  85  Iowa,  584;  Harle  v.  Insur- 
ance Co.,  71  Iowa,  401;  Boyd  v.  Insurwnce  Co.,  70  Iowa, 
325.  The  defendant  wrote  to  the  plaintiff  on  the  fifteenth 
day  of  February,  1895,  and  again  a  month  later,  calling 
attention  to  the  installment  due,  and  requesting  payment,  but 
the  letters  did  not  contain  the  information  required  by  the 
statute.  We  conclude  that  the  jury  might  have  found  that  the 
notices  given  were  not  suflScient  to  terminate  or  suspend  the 
policy. 

IV.  The  next  objection  to  a  recovery  made  by  the 
defendant  is  tbat  the  plaintiff  failed  to  furnish  it  the  proofs 
of  loss  required  by  statute.  The  plaintiff  admits  that  such 
proofs  were  not  furnished,  but  alleges  that  they  were  waived, 
in  that  the  defendant  refused  to  pay  the  loss,  or  any  part  of 
it^  and  claimed  that  the  policy  was  suspended  by  reason  of  the 
nonpayment  of  premium  due.  No  express  waiver  is 
5  shown/but  it  is  insisted  that  the  evidence  would  have 

authorized  the  jury  to  find  an  implied  waiver.  The 
facts  relied  upon  to  show  the  alleged  waiver  are  substantially 
as  follows:  In  the  letter  of  February,  1895,  the  defendant 
called  the  attention  of  the  plaintiff  to  the  notice  previously 
sent;  stating  the  amount  of  the  installment  then  due,  and 
expressing  a  desire  that  it  be  sent.  The  letter  did  not  contain 
any  reference  to  the  effect  which  the  nonpayment  of  the 
installment  would  have  upon  the  policy.    In  the  letter  of  the 

• 

next  month  the  defendant  stated  that,  "although  the  insurance 
is  now  suspended  by  reason  of  the  delinquency  [the  failure 
to  pay  the  installment  due],  it  is  for  your  best  interest  to 
pay  now;  thereby  discharging  a  just  obligation,  and  at  the 
same  time  reviving  your  policy  and  securing  the  benefit  your 
insurance  affords."  A  few  days  after  the  loss  occurred  the 
plaintiff  sent  to  the  defendant  the  amount  of  the  fourth  and 
fifth  installments,  which  was  received  by  the  defendant 
^Wiuary  29^  1896.    On  the  third  day  of  Februarv  it  recoiye^ 
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notice  of  the  loss,  and  on  the  sixth  returned  the  money  in  a 
letter  which  referred  to  the  loss,  and  the  date  on  which  it 
occurred,  and  then  stated:  "Your  premium,  the  fourth 
installment  of  which  fell  due  February  1, 1895,  was  therefore 
delinquent  at  the  time  the  loss  occurred,  for  which  reason  we 
are  imable  to  retain  the  money  received,  and  return  the  same 
amount,  twenty-one  dollars,  in  currency  herewith."  On  the 
eighteenth  day  of  the  same  month  it  wrote  to  an  attorney  for 
the  plaintiff,  apparently  in  answer  to  a  letter  received  from 
him,  stating  in  substance  that  it  knew  and  had  complied  with 
the  laws  of  this  state  which  govern  the  collection  of  premium 
notes.  Three  days  later  it  wrote  to  its  soliciting  agent  at 
Lake  City,  Iowa,  in  answer  to  a  letter  he  had  written  in  the 
interest  of  plaintiff,  in  which  it  stated  that  the  matter  of  the 
loss  had  not  received  attention,  because  the  fourth  installment 
of  premium  had  not  been  paid  when  the  loss  occurred.  In 
June,  1896,  the  defendant  again  wrote  to  the  attorney  for  the 
plaintiff,  and  stated,  in  effect,  that  it  would  not  pay  the  lose, 
because  the  fourth  installment  was  delinquent  when  the  loss 
occurred.  Although  this  was  the  first  letter  in  which  the 
defendant  denied  liability  in  terms,  yet  the  jury  would  have 
been  authorized  to  find  from  the  preceding  letters  that  the 
defendant  refused  payment  of  the  loss  on  the  ground  that  the 
policy  was  suspended  in  consequence  of  the  failure  of  the 
plaintiff  to  pay  the  fourth  installment  of  the  premium.  If 
it  did  refuse  payment  on  that  ground,  the  jury  may  well  have 
found  that  proof  of  loss  was  waived.  Boyd  v.  Insurance  Co,, 
70  Iowa,  325;  Carson  v.  Insurwnce  Co.,  62  Iowa,  433; 
Keenan  v.  Insurance  Co.,  12  Iowa,  126 ;  Bloom  v.  Insurance 
Co.,  94  Iowa,  359.  But  the  policy  contains  a  provision  as  fol- 
lows: 'T[t  is  stipulated  that  no  agent  or  employe  of  thi» 
company,  or  any  other  person  or  persons  than  the  general 
manager  of  the  Western  department,  at  Chicago,  TIL,  shall 
have  power  or  authority  to  waive  or  alter  any  of  the  terms 
or  conditions  of  this  policy,  or  to  make  an  endorsement 
jiereon,  wi4  ^]]  W^^^^  ^7  ^^  S^wx^l  manager  must  ^ 
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signed  by  him."  It  appears  that  the  general  manager  of  the 
Western  department  was  J.  J.  McDonald,  and  that  the  only 
letters  of  the  defendant  to  which  we  have  referred,  written 
by  him,  were  those  of  February  and  March,  1895.  As  they 
were  written  before  the  loss  occurred,  they  cannot  be  oon- 
strued  to  deny  liability  for  it.  But  the  one  written  in  March, 
1895,  stated  the  claim  of  the  defendant,  that  the  policy  was 
then  suspended,  and  may  well  be  considered,  in  connection 
with  the  letters  written  after,  but  within  sixty  days  of,  the 
loss,  to  ascertain  the  ground  on  which  the  defendant  denied 
liability  for  the  loss.  The  letters  written  in  the  year  1896 
were  in  response  to  letters  written  to  the  defendant,  were  in 
the  name,  of  the  defendant,  and  were  signed,  "Continental 
Insurance  Company,  per  F.  R.  Millard,  General  Adjuster.*' 
Under  these  circumstances,  the  letters  should  be  presumed  to 
have  been  duly  authorized  by  the  defendant,  and  it  had  the 
power  to  waive  proof  of  loss  notwithstanding  the  require- 
ments of  the  policy.  See  Ruthven  v.  Insurance  Co.y  102 
Iowa,  550;  Brock  v.  Insurance  Co,,  106  Iowa,  30;  Hues- 
inJcveld  v.  Insurance  Co,,  106  Iowa,  229. 

V.  The  policy  provides  that,  "if  the  property  [insured] 
shall  hereafter  become  mortgaged  or  incumbered  *  ♦  ♦ 
without  consent  indorsed  hereon,  then     *     *     *     this  policy 

shall  be  null  and  void."    It  appears  that  several  judg- 

6  ments  were  rendered  against  the  plaintiff  after  the 
policy  in  suit  was  issued,  and  consent  is  not  indorsed 

on  the  policy.  It  is  shown,  however,  that  the  building  insured 
was  a  part  of  the  homestead  of  the  plaintiff,  and  the  judg- 
ments were  not  liens  thereon.  Eddy  v,  Insura/nce  C^.,  70 
Iowa,  472.  Nor  were  they  liens  on  the  personal  property 
insured. 

VI.  The  policy  provides  that  "any  difference  arising 
under  this  policy  in  case  of  loss  may  be  settled  by  appraisal. 

*  *     *     *     and,  until  such  appraisal  is  submitted  to,  the  loss 
shall  not  be  payable."    It  is  said  that  by  reason  of  the 

7  provision  set  out,  and  the  failure  of  the  plaintiff  to 
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demand  an  appraisal,  she  is  not  entitled  to  maintain  this 
action.  See  Dee  &  Sons  Oo.  v.  Key  City  Fire  Ins.  Co.,  104 
Iowa,  167.  We  do  not  find  that  this  question  was  presented  to 
the  district  court  The  petition  states  that  the  plaintiff  has 
performed  ©very  act  necessary  to  comply  with  the  terms  of  the 
policy  and  with  the  law.  The  defendant  failed  to  plead 
specially  the  failure  to  submit  to  an  appraisal,  and  it  cannot 
at  this  time  insist  upon  that  defense.  Code  1873,  sections 
2715,  2717;  Code,  sections  3626,  3628;  Hart  v.  Associatiotk, 
105  Iowa,  717. 

Vll.  There  is  nothing  in  this  case  which  requires  that 
doubtful  questions  be  determined  in  favor  of  the  plaintiff. 
The  evidence  tends  to  show  that  she  well  knew  before  the  loss 
occurred  that  she  had  not  paid  the  premium  required 
8  by  her  contract.     The  payment  made  after  the  loss 

was  not  accepted,  and  did  not  confer  any  right  upon 
her.  McMartin  v.  Insurance  Co.,  41  Minn.  198  (42  N.  W. 
Rep.  934).  She  is,  however,  entitled  to  stand  upon  her  con- 
tract as  it  is  fixed  by  statute,  and  there  is  evidence  which 
tends  to  show  that  the  contract  was  in  force  at  the  time  of  the 
loss. 

We  conclude  that  the  district  court  erred  in  sustaining 
the  motion  to  direct  a  verdict.  For  the  errors  pointed  out,  the 
judgment  is  bsvebsed. 


F.    E.    Zalbsky   v.    Iowa    State    Instjeance    Compaitt, 

Appellant. 

lasaranoe:  election  to  rebuild:  Jury  question.  It  is  error  to  sub- 
mit to  the  jury  the  question  whether  an  insurance  company  can 
rebuild  and  replace  the  destroyed  building  for  the  amount  of  the 
insurance  thereon,  after  deducting  the  diflFerence  in  value  between 
the  new  building  and  the  old,  where  it  appears  by  the  uncon: 
tradicted  evidence  that  the  company  had  an  oflFer  from  respon- 
sible contractors  who  were  willing  and  able  to  flrive  bopds  for  the 
faithful  performance  of  their  contracts,  to  erect  the  buildln|[  (^f 
f400.00  less  tl^aa  the  aofoiint  of  ii^su^aaoe^ 
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Appeal  from  Benton  District  Court. — ^Hon.  G.  W.  Bue^- 

HAM^  Judge. 

Tuesday,  Mat  16,  1899. 

Action  at  law  upon  a  policy  of  fire  insurance.  Defend- 
ant pleads  that  it  elected  to  rebuild,  pursuant  to  a  clause  in  itb 
policy,  and  demanded  of  plaintiff  plans  and  specifications, 
which  he  failed  and  refused  to  furnish,  but,  on  the  contrary, 
proceeded  to  •rect  the  building  himself,  and  that  it  is  dis- 
charged from  all  liability  under  its  contract  Trial  to  a  jury. 
Verdict  and  judgment  for  plaintiff  for  the  amount  of  the 
policy,  and  defendant  appeals. — Reversed. 

McVey  &  McVey  for  appellant 

W.  C.  Scrimegour  and  J.  J.  Mosnat  for  appellee. 

Deemer,  J. — This  is  the  second  time  this  case  has  been 
before  us.  The  opinion  on  the  first  appeal  will  be  found  in 
102  Iowa,  at  page  612.  On  that  appeal  we  held  that  the  trial 
court  was  in  error  in  rejecting  evidence  offered  by  defendant 
of  its  election  to  rebuild,  and  we  also  held  that  under  the 
terms  of  the  poli<y7  the  defendant  had  the  right  of  election  to 
rebuild.  After  the  case  was  remanded,  plaintiff  filed  an 
amendment  to  his  reply,  in  which  he  pleaded,  among  other 
things,  that  the  defendant's  agent  and  adjuster  represented  to 
him  that  he  would  adjust  the  loss  in  a  very  few  days,  and 
that  the  plaintiff  might  proceed  to  rebuild,  and  that,  acting  on 
this  statement,  plaintiff  did  proceed  to  rebuild,  and  had  the 
structure  nearly  half  completed  at  the  time  defendant  made 
its  pretended  election ;  that  defendant  stood  by,  and  knew  of 
plaintiff's  rebuilding,  and  made  no  objection  thereto  for  more 
than  forty  days ;  tkat  defendant's  election  to  rebuild  was  not  in 
good  faith,  but  was  made  for  the  purpose  of  hindering  and 
annoying  plaintiff  in  the  collection  of  his  claim.    He  further 

pleaded  t|iat  aft^r  the  fire  t^e  def en^^wt^  demanded  tbat  tb9 
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amount  of  the  loss  be  submitted  to  referees,  pursuant  to  a 
provision  to  that  effect  in  the  policy,  and  that  the  plaintiff 
was  led  to  believe  therefrom  that  nothing  but  the  amount  of 
the  loss  was  in  dispute,  and,  so  believing,  he  proceeded  to 
rebuild  the  property  destroyed,  and  that  the  defendant  was 
estopped  from  thereafter  electing  to  rebuild.  He  also  pleaded 
that  by  the  terms  of  its  articles  of  incorporation  the  defendant 
had  no  power  to  rebuild,  for  that  the  expense  in  so  doingwould 
amount  to  more  than  the  sum  of  the  insurance  upon  the 
building.  He  also  pleaded  that,  after  defendtot  gave  notice 
of  its  election,  it  did  nothing  further;  that  it  at  no  time 
asked  of  plaintiff  permission  to  rebuild,  nor  did  it  object  to 
plaintiff's  rebuilding  the  property  insured,  and  that  it  cannot 
be  heard  to  say  it  elected  to  rebuild.  The  only  question  that 
the  trial  court  submitted  to  the  jury  was  whether  or  not  the 
defendant  could  rebuild  and  replace  the  building  for  the 
amount  of  the  insurance  thereon  after  deducting  the  differ- 
ence in  value  between  the  new  building  and  the  old.  The 
defendant  asked  a  peremptory  instruction  to  the  effect  that, 
as  the  evidence  showed  the  defendant  could  rebuild  for  the 
sum  specified  and  authorized  by  its  charter,  and  as  plaintiff 
failed  and  refused  to  furnish  plans  and  specifications  for  the 
purpose  of  enabling  it  to  rebuild,  and  proceeded,  notwith- 
standing defendant's  election,  to  replace  the  building  him- 
self, he  cannot  recover.  Instead  of  giving  this  instruction, 
the  court  left  it  to  the  jury  to  determine  whether  or  not 
defendant  could  have  rebuilt  for  the  amoimt  authorized  by 
its  articles  of  incorporation.  The  jury  evidently  found  that 
it  could  not  do  so,  for  it  returned  a  verdict  for  plaintiff.  This 
appeal,  then,  presents  the  single  question,  was  the  court  in 
error  in  submitting  that  proposition  to  the  jury?  The  pro- 
visions of  the  articles  of  incorporation  and  by-laws  of  the 
defendant  company  authorizing  it  to  rebuild  are  as  follows: 
"The  directors  shall  settle  and  pay  all  losses  within  three 
months  after  they  shall  have  l>een  notified,  and  have 
fpoeivwl    proofs    of   loss    according    to   the    by-laws    find 
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conditions  of  insurance,  unless  they  shall  judge  it  expedi- 
ent  within  that  time  to  rebuild  the  house  or  houses 
destroyed,  or  replace  or  restore  the  property,  or  repair 
the  damage  sustained,  which  they  are  empowered  to  do, 
in  a  convenient  time;  provided,  they  do  not  expend  on 
such  building  or  repairs  more  than  the  sum  insured  on  the 
premises.  But  no  allowance  is  to  be  made  in  estimating 
damages  in  any  case  for  building,  historical  and  landscape 
painting,  stucco  or  carved  work,  nor  are  the  same  to  be  re- 
placed  if  destroyed  by  fire,  unless  specifically  insured.  In 
case  of  any  depreciation,  the  assured  shall  pay  to  the  com- 
pany the  difference  between  the  new  and  the  old  property; 
such  difference  to  be  determined  as  provided  in  section  14 
hereof.  And  if  there  shall  be  any  policies  of  other  insurance 
companies  thereon,  and  not  contributing  to  such  rebuilding, 
the  assured  shall  pay  to  this  company  the  amount  thereof, 
which  shall  be  expended  in  restoring  or  repairing  the  build- 
ing, subject  to  the  foregoing  conditions.^^  Section  14  is  as 
follows:  "The  directors,  upon  view  of  the  loss,  or  in  such 
way  as  they  may  deem  proper,  shall  ascertain  and  determine 
the  amount  of  the  loss  or  damage,  and  if  the  party  suffering 
is  not  satisfied  with  the  determination  of  the  directors,  the 
question  as  to  the  amount  of  any  loss  or  damage,  or  the  value 
of  the  property  at  the  time  of  the  loss,  shall,  upon  demand 
of  either  party,  be  determined  by  competent  referees.^'  The 
amount  of  insurance  on  the  building  was  three  thousand 
dollars.  Now,  the  evidence  shows  without  dispute  that 
defendant  had  an  offer  from  responsible  contractors,  who 
were  willing  and  able  to  give  bonds  for  the  faithful  perform- 
ance of  their  contracts,  to  rebuild  the  building  for  about 
the  sum  of  two  thousand  six  hundred  dollars.  PlaintifPs 
witnesses  testified  that  it  would  cost  from  three  thousand 
nine  hundred  dollars  to  four  thousand  one  hundred  dollars 
to  reconstruct  the  building,  but  the  evidence  showed  that 
as  the  building  destroyed  was  sixteen  years  old,  it  was  worth 

ixom  twelve  t9  tbirtj^-three  a»ci  Q^9-tJ^ird  per  cexit,  lew 
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than  a  new  building;  so  that,  on  their  estimate,  the  building 
could  be  replaced  for  from  three'  thousand  dollars  to  three 
thousand  five  hundred  dollars.  But  the  controlling  question 
in  the  case  is  the  amount  it  would  have  cost  defendant,  and 
on  that  issue  there  was  no  dispute.  Defendant  further  con- 
tends that  the  question  of  right  to  rebuild  is  res  adjudicaJla, 
it  having  been  determined  on  the  former  appeal  that  it  had 
that  right.  There  i^  no  merit  in  that  contention.  All  that 
was  determined  on  the  former  appeal  was  that  defendant 
had  the  right  of  election  to  rebuild  under  the  terms  of  its 
articles  of  incorporation  and  by-laws.  There  was  no  determi- 
nation of  the  question  presented  on  that  appeal.  That  it 
had  the  abstract  right  to  rebuild  was  determined.  But 
whether  or  not  it  had  that  right,  under  the  facts  disclosed  in 
the  evidence,  was  not  decided.  Some  other  questions  are 
argued  by  counsel,  which  we  do  not  consider,  for  the  reason 
that  the  record  does  not  properly  present  tiem  for  solution. 
For  the  error  in  submitting  a  question  about  which  there  was 
no  dispute,  the  judgment  is  eeveesed. 


108  898  State  of  Iowa,  Appellant,  v.  William  Beabdslet. 

112   843 

iS  IS       Dams:  oonstitutional  law.    Laws  Seventeenth  General  Assembly, 

chapter  188,  which  provide  that  the  owner  or  owners  of  any  dam 
or  obstruction  across  any  water  course  in  this  State  shall  within 
a  reasonable  time  construct  and  maintain  over  and  across  said 
dam  a  tlsh  way  which  will  afford  a  free  passage  for  fish  up  and 
8  down  and  through  said  water  course,  and  that  any  dam  not  so 
provided  within  a  reasonable  time  shall  be  abated  as  a  public 
nuisance,  is  not,  as  to  one  who  owns  on  both  sides  of  a  stream, 
and  who  has  maintained  a  dam  there  for  twenty-three  years,  un- 
constitutional, as  depriving  him  of  his  property  without  due  pro- 
cess of  law;  nor  does  such  act  constitute  a  taking  of  private 
property  for  public  use  without  just  compensation. 

l^OLTCK  POWER.    The  requirement  by  the  legislature  that  dams  across 

streams  shall  be  so  construcled  as  not  to  interfere  with  the  pas- 

5    sage  of  Ash  is  a  legitiiqate  exercise  of  the  police  power  p(  (|)Q 
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Nuisance.    It  is  the  province  of  the  legislature,  within  the  funda- 
6    mental  limitations  upon  its  authority,  to  prescribe  what  shall 
constitute  a  nuisance 

Prescription.    By  maintaining  a  dam  for  twenty  years  the  owner 
4    does  not  acquire  a  prescriptive  right,  as  against  the  power  of  the 
state  to  compel  the  erection  of  fish  ways. 

Practice:  challbngino  autboritt  of  attornbt.    Code  1878,  sec- 
tion 214,  which  provides  that  the  court  may,  on  motion  of  either 

1  party  to  an  action,  require  the  attorney  for  the  adverse  party  to 
produce  or  prove  the  authority  under  which  he  appears,  and, 
until  he  does  do  so,  may  stay  all  proceedings  by  him  in  behalf  of 

2  those  for  whom  he  assumes  to  act,  provides  the  exclusive  method 
of  testing  the  authority  of  attorneys;  and  such  authority  may  not 
be  assailed  by  answer. 

Pleading  and  proof.    An  allegation  in  an  answer  setting  up  a  lack 

1  of  authority  on  the  part  of  the  attorneys  to  commence  the  action 
is  an  afiirmative  defense,  and  is  denied  by  operation  of  law,  and 

2  the  action  would  not  abate  until  such  want  of  authority  was 
proven. 

Appeal  from  Mahaska  District  Court. — ^Hon.  A.  K.  Dbwet, 

Judge. 

Tuesday,  May  16,  1899. 

The  defendant  is  the  owner  of  about  one  hundred  acres 
of  land,  through  which  flows  Skunk  river.  The  defendant 
is  now,  and  has  been  for  some  years,  maintaining  a  dam 
across  said  river,  on  his  premises,  in  a  way  to  obstruct  the 
free  passage  of  fish  up  and  down  said  river;  and  he  had 
neglected,  and  still  neglects  and  refuses,  to  construct  and 
maintain  over  or  across  said  dam  a  fishway  for  the  passage 
of  fish  up  and  down  said  river.  This  action  is  brought  to 
have  said  dam  adjudged  a  nuisance  and  have  the  same  abated. 
The  issues  present  several  propositions,  which  will  be  noticed 
in  the  proper  connection.  The  district  court  gave  judgment 
for  defendant,  and  the  state  appealed. — Reversed, 

Milton  Remley,  Attorney  General,  James  Carroll,  B.  TT. 
Preston,  and  J.  F.  and  W.  R,  Lacey  for  the  State. 


i.  C.  Blanchard  for  appellee. 


\ 

J 
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Granger,  J. — I.  The  action  was  commenced  in  Sep- 
tember, 1895,  by  the  filing  of  the  petition,  signed  "Carroll, 
Lacey,  and  Preston,  attorneys  for  plaintiff.''  The  answer  was 
filed  October  1,  1895,  and  one  division  of  it  is  that  "the 
parties  commencing  this  action  have  no  right  or  authority  to 
commence  or  prosecute  this  action,  that  they  have  no  power 
or  authority  to  represent  the  state,  and  that  this  action  can 
only  be  prosecuted  by  the  attorney  general  or  other  proper 
state  oflScers."  The  point  is  now  urged  in  argument  It 
is  not  doubted  that  the  state  is  the  proper  party ;  the  con- 
troversy being  as  to  the  attorneys  who  first  appeared  for  the 
state, — ^the  thought  being  that  the  attorneys  are  the  parties 
prosecuting.  The  question,  it  seems  to  us,  must  turn  on 
whether  the  attorneys  have  authority  to  appear,  as  such,  for 
the  state;  and  whether  they  have  such  authority  or 

1  not  is  a  question  of  fact,  for,  as  the  averment  is  in 
the  answer,  in  the  nature  of  an  affirmative  defense 

or  plea,  it  is  denied  by  the  operation  of  law,  and  before 

the  suit  could  be  abated  for  want  of  such  authority,  the  fact 

must  be  made  to  appear,  and  no  further  attention  seems  to 

have  been  given  the  question.    We  must  say,  however, 

2  that  it  is  doubtful  if  a  suit  could  be  abated,  or  even 
delayed,  by  such  a  presentation  of  the  question  of  the 

authority  of  the  attorneys  to  bring  suit  in  the  name  of  a 
party,  because  of  a  specific  provision  of  the  Code  of  1873, 
under  the  provisions  of  which  this  proceeding  was  commenced 
and  tried.  Section  214  of  that  Code  is  as  follows:  "The 
court  may,  on  motion  for  either  party  and  on  the  showing 
of  reasonable  grounds  therefor,  require  the  attorney  for  the 
adverse  party  or  for  any  one  of  the  several  adverse  parties,  to 
produce,  or  prove  by  his  own  oath  or  otherwise,  the  authority 
under  which  he  appears,  and,  until  he  does  so,  may  stay  all 
proceedings  by  him  on  behalf  of  the  parties  for  whom  he 
assumes  to  appear."  We  think  this  statute  is  designed  as  the 
exclusive  method  of  testing  the  authority  of  attorneys  to 
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appear  in  behalf  of  clients.  It  is  also  to  be  said  that  the 
attorney  general  afterwards  appeared  in  the  case,  and  is 
now  of  counsel  for  state. 

11.  The  following  are  provisions  of  chapter  188,  Laws 
Seventeenth  General  Assembly:  "The  owner  or  owners  of 
any  dam  or  obstrtiction  across  any  river  or  stream,  pond, 
lake  or  water  course  in  this  state,  shall,  within  a  reasonable 
time,  erect,  construct  and  maintain,  over  or  across  said  dam 
or  obstruction,  a  fish  way  of  suitable  capacity  and  facility  to 
afford  a  free  passage  for  fish  up  and  down  through  said 
water  course  when  the  water  of  said  stream  is  running  over 
the  dam."  "Any  dam  or  obstruction  mentioned  in  section 
1  of  this  act,  not  provided  with  such  a  fish  way  within  a 
reasonable  time  after  the  taking  effect  of  this  act,  is  hereby 

declared  a  nuisance,  and  may  be  abated  accordingly.'' 
3  It  is  said  by  appellee  that  the  defendant  and  his 

grantors  have  owned  the  land  and  maintained  the 
dam  for  more  than  twentv-three  years,  and  that  the  act 
above  quoted  is  unconstitutional,  in  that  it  deprives  the 
defendant  of  his  property  without  due  process  of  law,  and  also 
because  private  property  is  taken  for  public  use  without  just 
compensation.  The  question  of  the  constitutionality  of 
such  laws  is  not  a  new  one  in  this  country.  It  may  be  con- 
ceded that  the  authorities  on  the  question  are  not  without 
conflict.  Whether  or  not  the  law  contravenes  either  pro- 
vision of  the  constitution  depends  on  whether  the  acquisi- 
tion of  rights  by  the  purchase  of  the  land  and  the  erection 
of  the  dam  was  without  a  reservation  by  the  public  to  legis- 
late in  respect  to  the  preservation  of  fish  by  the  passage  of 
such  a  law.  The  rights  of  the  riparian  owner  on  unnav- 
igable  streams  is  a  subject  that  has  been  much  considered  by 
the  courts,  and  in  some  respects  the  conclusions  are  har- 
monious, such  as  to  the  use  of  the  water,  and  the  exclusive 
right  to  take  fish  from  the  stream  on  his  own  land ;  it  being 
the  law  that  such  an  owner,  if  owning  on  both  sides,  has 
title  to  the  banks  and  the  bed  of  the  stream,  and,  if  the 
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stream  is  the  boundary,  then  to  the  centet  thread  of  the 
stream.  It  is  well-settled  law  that  one  riparian  owiier  has 
not  the  right  to  so  use  the  stream  as  to  unreasonably  deprive 
other  riparian  owners  of  rights  common  to  all.  It  has  ever 
been  the  law  that  riparian  owners,  when  taking  title  from 
the  public,  do  so  with  limitations  in  the  public  interests. 
They  do  not  own  the  stream,  but,  by  virtue  of  ownership  of 
the  soil,  have  the  right  to  use  the  water  passing  over  or 
through  it,  with  limitations  on  such  use.  These  limitations 
are  to  protect  what  have  always  been  r^arded  as  public 
rights  or  interests.  Streams  flowing  through  the  country 
are  not  alone  the  heritage  of  riparian  owners.  They  pass 
over  and  along  our  public  highways,  and  through  our  cities 
and  towns  where  the  general  public  have  access  to  them, 
and  have  rights  in  relation  thereto  that  no  one  would  think 
of  questioning.  These  rights  so  pertain  to  the  public  health, 
convenience,  and  comfort,  that  the  cause  of  their  loss  by  per- 
sonal interference  would  amount  to  a  public  nuisance.  Fish 
and  game  are  so  related  to  the  public  welfare  that  they  have, 
time  out  of  mind,  been  the  subjects  of  legal  control,  and  their 
preservation  has  been  very  generally  a  matter  of  legislative 
concern.  Chapter  15  of  title  12  of  our  present  Code  is  a 
practical  illustration  of  legislative  thought  on  the  subjects 
of  fish  and  game, — as  to  the  public  interest  therein  and  their 
utility.  The  .laws,  if  enforced,  are  a  manifest  abrid^. 
ment  of  otherwise  legal  rights  of  the  owners  of  the  soil  in 
taking  fish  and  game  thereon,  and,  except  perhaps  as  to 
specific  details,  they  meet  with  imiversal  approval.  These 
considerations  are  valuable  in  considering  the  inherent  right 
of  the  owner  of  the  soil  to  so  use  it  as  to  impair  such  a  public 
interest.  In  Com.  v.  Essex  Co.,  13  Gray,  249,  Chief  Justice 
Shaw  used  this  language:  ''It  seems  to  be  well  settled  that 
the  obstruction  of  the, passage  of  the  annual  migratory  fish 
through  the  waters  and  streams  of  the  commonwealth  is  not 
an  indictable  offense  at  common  law;  but  the  right  to  have 
these  fish  pass  up  the  rivers  and  streams^  to  the  head  waters 
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thereof,  is  a  public  right,  and  subject  to  regulation  by  the 
legislature.^'     Because  of  the  court  from  which  it  emanates, 
we  copy  from  an  opinion  by  the  supreme  court  of  the  United 
States  in  Holyohe  Co.  v.  Lyman,  15  Wall.  500,  as  follows: 
'divers  though  not  navigable  even  for  boats  or  rafts,  and 
even  smaller  streams  of  water,   may  be,   and   often   are, 
regarded  as  public  rights,  subject  to  l^slative  control,  as 
the   means   for   creating   power   for   operating   mills   and 
machinery,  or  as  the  source  for  furnishing  a  valuable  supply 
of   fish,    suitable   for   food    and    sustenance.     Such   water 
power  is  everywhere  r^arded  as  a  public  right,  and  fisheries 
of  the  kind,  even  in  waters  not  navigable,  are  also  so  far 
public  rights  that  the  legislature  of  the  state  may  ordain  and 
establish  r^ulations  to  prevent  obstructions  to  the  passage 
of  the  fish,  and  to  promote  the  usual  and  uninterrupted 
enjoyment  of  the  right  by  the  riparian  owners.    Proprietors 
of  the  kind,  if  they  own  both  banks  of  the  water  course,  and 
the  whole  soil  over  which  the  water  of  the  stream  flows,  may 
erect  dams  extending  from  bank  to  bank  to  create  power  to 
operate  mills  and  machinery,  subject  to  certain  limitations 
and  conditions,  and  may  also  claim  the  exclusive  right  of 
fishery  within  their  territorial  limits,  subject  to  such  regula- 
tions as  the  legislature  may  frem  time  to  time  ordain  and 
establish.     Persons  owning  the  whole  of  the  soil  constitut- 
ing the  bed  and  banks^of  the  stream  are  entitled  to  the  whole 
use  and  profits  of  the  water  opposite  their  land,  whether  the 
water  is  used  as  power  to  operate  mills  and  machinery  or  as 
a  fishery,  subject  to  the  implied  conditions  that  they  shall  so 
use  their  own  right  as  not  to  injure  the  concomitant  right  of 
another  riparian  owner,  and  to  such  regulations  as  the  legis- 
lature of  the  state  shall  prescribe.^'     In  Weller  v.  Snover,  42 
N.  J.  Law,  341,  the  same  quotation  is  made  from  Chief 
Justice  Shaw,  and  the  case  of  Holyohe  v.  Lyman  is  cited, 
and  the  syllabus  states,  "The  state  has  the  right,  by  legisla- 
tion, to  protect  fish  in  rivers  and  streams  not  navigable.^'  As 

early  as  1808  the  supreme  court  of  Massachusetts  announced 
Vol.  108  la— 26 


402  Statk  of  towA  V.  Beardsley.  1 108  lowd 

the  law  that :  "Every  owner  of  a  water  mill  or  dam  holds  it 
on  the  condition,  or  perhaps  under  the  limitation,  that  a 
sufficient  and  reasonable  passageway  shall  be  allowed  for  the 
fish.  The  limitation,  being  for  the  benefit  of  the  public,  is 
not  extinguished  by  any  inattention  or  neglect  in  compelling 
the  owner  to  comply  with  it''  Inhahitants  of  Stotighton  v. 
Baker,  4  Mass.  522.  The  case  of  Parker  v.  People,  111  HL 
581,  is  a  somewhat  full  consideration  of  the  question,  with 
an  elaborate  dissenting  opinion  by  one  of  the  justices;  so 
that  the  case  may  be  said  to  have  received  careful  considera- 
tion. The  statute  of  that  state  is  so  nearly  like  ours  as  to 
make  the  case  entirely  applicable.  In  that  case  the  uncon- 
stitutionality of  the  law  was  urged  upon  the  same  grounds  as 
in  this  casa  The  case  has  a  somewhat  more  extended  quota- 
tion from  Inhahitants  of  Stoughion  v.  Baker  than  we  have 
made,  and  gives  full  sanction  to  the  rule,  upon  a  review  of  the 
English  as  well  as  the  American  authorities.  In  1822,  in 
Hooker  v.  Cummings,  20  Johns.  90,  the  supreme  court  of 
New  York  said,  "The  legislature  have  confessedly  the  right 
of  regulating  the  taking  of  fish  in  private  rivers,  and  do 
every  year  pass  laws  for  that  purpose,  as  to  rivers  not  navi- 
gable in  any  sense,  and  which  are  unquestionably  private 
property."  The  state  of  Nebraska  has  a  like  law,  and  the 
question  of  its  constitutionality  arose  in  West  Point  Water- 
Power  &  Land-Imp.  Co.  v.  State,  49  Neb.  218  (66  N.  W. 
Rep.  6),  and  its  validity  was  sustained,  with  a  citation  to 
the  above  authority  and  others.  It  should  be  said  that  the 
latter  case,  as  authority,  is  questioned,  because  on  rehearing 
the  case  was  reversed,  while  on  the  first  hearing  it  was 
affirmed.  This  is  to  be  said  of  the  case:  On  the  hearing 
the  case  was  reversed,  and  the  law  held  unconstitutional, 
because  of  a  noncompliance  with  the  constitutional  require- 
ment as  to  what  should  be  expressed  in  the  title  of  the  act, 
which  question  was  not  presented  on  the  former  hearing. 
Both  opinions  are  published  in  the  official  report,  and  there 
is  no  reconsideration  of  the  questions  determined  on  the 
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first  hearing.  We  are  unwilling  to  believe  the  court  woul(d 
permit  the  ease  to  be  reported  as  it  is,  had  there  ever  been 
a  serious  doubt  of  the  correctness  of  its  conclusions  on  the 
first  hearing;  so  that,  whatever  may  be  the  status  of  the  case 
as  to  the  conclusiveness  of  the  holdings,  it  is  evidently  an 
expression  of  the  judgment  of  the  court  on  the  questions 
considered.  In  this  same  connection  we  may  further  say 
that  some  of  the  cases  we  have  cited — such  as  Holyoke  Co.  v. 
Lyman,  West  Point  Waier-Power  &  Land-Imp.  Co.  v.  State, 
and  others — are  thought  to  be  without  force,  because  the 
dams  were  across  navigable  streams.  It  is  true  that  they 
were;  the  erection  of  the  dams  being  under  a  grant  by  the 
state,  with  no  reservation  in  behalf  of  the  public  as  to  fish- 
ways.  The  law  seems  to  be  as  definitely  settled  in  favor  of 
the  public,  to  protect  fish,  and  provide  for  their  passage  along 
the  streams,  in  unnavigable  as  in  navigable  waters.  In 
both  instances  the  power  to  regulate  is  based  on  public 
interests,  and  it  is  not  easy  to  see  wherein  the  public  may 
not  as  well  assert  its  reserved  power  for  such  a  regulation 
where  the  title  has  passed  to  the  banks  and  bed  of  the  sti^eam, 
without  express  reservation,  as  where  there  is  an  express 
grant  for  the  construction  of  a  dam  across  a  stream  without 
reservation.  The  limitation  of  rights  or  reservation  of 
power  arises  by  implication  of  law  affecting  the  grant  in 
either  casa  But,  aside  from  this,  the  courts  of  the  country, 
from  its  very  highest,  have  regarded  these  cases  as  so  akin  in 
principle  that,  almost  if  not  entirely  without  exception,  their 
conclusions  have  been  made  to  rest,  in  cases  where  the  dam 
has  been  constructed  or  maintained  by  grant,  upon  the  rules 
applicable  as  well  to  imnavigable  streams.  The  cases  are 
valuable  as  indicating  the  trend  of  legal  thought  on  the  sub- 
ject, even  if  not  authoritative  in  the  way  of  adjudications, — 
in  which  view,  however,  we  are  not  disposed  to  concur. 
Were  we  to  hold  the  present  law  unconstitutional,  so  as  to 
open  the  way  for  a  riparian  owner  whose  land  is  on  both  sides 
of  a  stream,  or  two  abutting  owners,  to,  by  a  dam  or  other 
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obstruction,  prevent  the  passage  of  fish  up  the  stream,  and 
thus  deprive  other  riparian  owners  and  the  public  of  privi- 
leges as  ancient  as  civilized  history,  the  way  would  be  well 
opened  for  innovations  and  surprises  as  to  rights  Icmg 
enjoyed  and  of  undoubted  security.  The  streams  and  lakes 
are  the  natural  abiding  places  for  the  fish.  In  them  they 
cast  their  spawn  and  multiply  their  species.  They  consti- 
tute an  important  and  valuable  article  of  diet  for  the  rich 
and  poor,  and,  with  the  ways  open  that  nature  has  provided, 
they  are  accessible  to  both.  If  the  lowest  riparian  owner  of 
a  stream  may  legally  block  the  way  of  their  migration, 
the  consequences  to  result  to  thousands  are  not  readily 
imaginable  The  law  that  would  permit  it  would  be  the 
entering  wedge  by  which  the  few  would  profit  at  the  expense 
of  the  many.  Before  we  sanction  such  a  rule,  its  existence 
should  clearly  appear. 

III.     It  is  urged  that,  because  of  the  dam  being  con- 
structed thirty  years  before  the  enactment  of  the  law,  defend- 
ant has  a  right  to  maintain  it  by  prescription.     The  clear 
weight  of  authority  is  against  such  a  right     The 
4  cases  already  cited  are  quite  decisive  of  this  question. 

The  strongest  case  we  have  noticejd  in  support  of 
appellee^s  claim  is  Woalever  v.  Stewart,  36  Ohio  St.  146.  It 
holds  to  the  doctrine  that  as  between  riparian  owners, 
the  maintenance  of  the  dam  for  twenty-one  years,  under 
certain  conditions  to  make  the  holding  adverse,  a  prescrip- 
tive right  exists,  that  the  legislature  may  not  disturb.  The 
holding  is  made  to  depend  clearly  on  a  rule  that  there  is  no 
implied  limitation  upon  the  owner  of  the  soil  as  to  his  right 
to  obstruct  the  pg:.ssage  of  fish  along  the  stream,  in  which 
respect  the  case  stanlds  opposed  to  what  seems  to  us  the  clear 
weight  of  authority  and  of  reason.  In  Maine,  the  supreme 
court,  speaking  to  the  question,  said:  "No  individual  can 
prescribe  against  this  right  which  is  held  to  belong  to  the 
public.''  CottriU  v.  MyricTc,  12  Me.  222.  In  West  Point 
W(Uer^Power  &  Lcmd-Imp.  Co.  v.  State,  supra,  it  is  said 
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'TElegarding  the  plaintiffs  in  error's  reliance  upon  a  preeorip- 
tion  right  to  maintain  its  dam  without  making  provision 
for  the  passage  of  fish,  and  upon  the  fact  that  the  construc- 
tion of  the  dam  was  authorized  by  the  territorial  legislature, 
it  is  sufficient  that  the  reserve  powers  of  the  state, 
including  the  right  to  conserve  and  promote  the  public 
welfare  at  the  expense  of  private  interests,  denominated 
the  'police  power,'  is  inaleniable,  and  cannot  be  surrendered 
or  bartered  away  by  the  legislature."  This  case  involves  no 
question  of  a  surrender  of  such  rights  by  the  legislature,  and 
we  quote  the  language  only  as  to  its  force  upon  such  rights 
being  lost  by  prescription.    The  authorities  make  the 

5  police  power  of  the  state  the  basis  of  legislative 
authority  to  prescribe  the  regulations  as  to  fish  and 

its  streams;  and  in  Stone  v.  Mississippi,  101  U.  S.  814, 
it  is  said  that  "all  agree  that  the  legislature  cannot  bargain 
away  the  police  power  of  the  state."  This  being  true,  how 
could  the  legiislature,  beyond  its  power  of  retraction,  exempt 
the  dam  owner  from  obligations  to  maintain  passageways  for 
fish,  to  the  detriment  of  those  conditions  which  it  is  the 
office  of  the  police  power  of  the  state  to  conserve  and  pro- 
tect ?  If  this  could  not  be,  how  could  it  be  that  a  rule  of  pre- 
scription would  operate  to  suspend  such  a  power  ?  It  would 
seem  that  all  reason,  if  not  all  authority,  is  against 

6  such  a  rule.     It  is  thought  that  it  is  not  competent 
for  the  legislature  to  declare  the  dam  a  nuisance, 

and  a  reason  given  is  because  it  is  "not  a  nuisance." 
The  statement  can  only  be  of  force  by  saying  that  a  nuisance 
is  legally  so  defined,  upon  other  and  higher  authority,  and 
that  the  legislature  may  not  provide  that  such  an  obstruction 
against  the  public  interests  shall  constitute  a  nuisance.  Our 
understanding  is  that  it  is  the  province  of  the  legislature  to 
prescribe  what  shall  constitute  a  nuisance,  within  the  funda- 
mental limitations  upon  its  authority.  One  definition  of  a 
nuisance  is  the  unlawful  use  of  one's  own  property,  working 
an  injury  to  a  right  of  another  or  of  the  public,  and  pro- 
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ducing  such  inconvenience,  discomfort,  or  hurt  that  the  law 
will  presume  a  consequent  damage.  Woods  Nuisance,^  1 ; 
16  Am.  &  Eng.  Ene.  Law,  923.  The  legislature  has  kept  itself 
within  the  settled  rule,  because  that  the  act  of  obstructing  the 
passage  of  fish,  against  indivi|dual  and  public  interests,  would 
raise  a  legal  presumption  of  damage,  is  too  clear  a  proposi- 
tion to  be  debatable.  We  need  not  consider  other  questions, 
and  the  judgment  will  stand  reversed. 


City  of  Cedar  Rapids,   Appellant,   v.   Cedar  Rapids  & 

Marion  City  Railway  Company. 

Uigrhways:  street  railroads:  Bridges.  A  bridge  is  not  a  part  of  a 
street,  nor  does  the  term  "pave"  apply  to  the  re  flooring  of  the 
bridge,  within  a  municipal  ordinance  requiring  a  street  railway 
company  to  pave  the  space  between  the  rails  on  any  street  which 
may.  at  any  time,  be  paved  or  be  ordered  to  be  paved,  by  the  city 
council,  where  bridges  are  named  several  times  iu  the  ordinance 
as  distinct  from  streets,  avenues.-  and  highways. 

Appeal  from  Linn  District  Court, — Hon.  W.  G.  Thompson, 

Judge. 

Tuesday,  May  16,  1899. 

Defendant's  demurrer  to  the  plaintiff's  petition  was 
sustained ;  and,  the  plaintiff  electing  to  stand  upon  the  peti- 
tion, and  refusing  to  further  plead,  judgment  was  entered 
against  it  for  costs,  from  which  judgment  it  appeals. — 
Afftrmed. 

Warren  Ilarman  and  J,  /.  Powell  for  appellant. 

Chas.  A.  Clark  &  Son  for  appellee. 

Given,  J. — I.  The  petition  shows  that  the  defendant 
corporation  is  operating  a  street-railway  line  upon  designated 
streets,   avenues,   and  bridges  of  the  plaintiff  city,   under 
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an  ordinance  of  said  city  conferring  the  right  to  do  so,  sub- 
ject to  the  conditions  imposed  by  said  ordinance.  One  of  the 
conditions  is  that  said  company  shall,  at  its  own  cost  and 
expense,  keep  in  good  repair  that  portion  of  such  streets  and 
highways  as  is  now  paved  which  is  included  between  the 
rails  over  which  the  cars  pass  and  one  foot  outside  of  the 
same  on  either  side,  but  not  between  the  two  inside  rails 
where  a  double  track  is  used  except  for  the  distance  of  one 
foot  on  either  side  as  aforesaid,  and  shall  immediately,  at  its 
own  cost  and  expense,  pave  the  portion  of  the  streets  included 
between  the  rails  on  each  track  and  one  foot  outside  the  same 
on  either  side  on  all  streets  and  avenues  which  may  at  any 
time  be  paved  or  oi^iered  to  be  paved  by  the  city  council,  and 
the  manner  of  laying  such  paving  and  the  material  used 
shall  be  in  accordance  with  the  specifications  furnished  by 
the  city  engineer  of  said  city/'  The  petition  further  shows 
that,  at  the  time  said  railway  was  constructed  on  First  Ave- 
nue bridge  across  Cedar  river,  said  bridge  was  paved  with 
plank  and  cedar  blocks ;  that  thereafter  said  paving  became 
out  of  repair  between  the  rails  and  one  foot  outside  thereof ; 
that  defendant  neglected  and  refused  to  keep  the  same  in 
repair,  though  demanded  and  notified  so  to  do;  and  that 
said  city  council  passed  a  resolution  requiring  as  follows: 
"That  said  bridge  be  repaved  with  oak  plank  three  inches 
thick,  laid  diagonally  on  sai|d  bridge,  and  that  said  City 
Railway  Company  be  given  ten  days  in  which  to  repave  that 
portion  of  said  First  Avenue  bridge  between  the  rails  and 
tracks  and  one  foot  outside  of  its  tracks,  as  required  by  law 
to  pave ;  and  if  said  City  Railway  Company  does  not  repave 
that  portion  of  the  bridge  which  it  is  required  to  pave  within 
ten  Bays  from  the  date  notice  of  this  order  is  served  on  it, 
such  repaving  will  be  done  by  the  city,  and  the  cost  thereof 
assessed  as  a  special  assessment  against  said  Cedar  Rapids 
&  Marion  City  Railway  Company,  in  accordance  with  the 
law  and  ordinances  of  said  city."  It  was  further  resolved 
that,  if  the  defendant  did  not,  after  ten  days'  notice^  "repave 
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that  portion  of  First  Avenue  bridge  between  its  rails  and 
tracks  and  one  foot  outside  of  its  tracks,"  the  board  of  public 
works  should  advertise  and  let  the  contract  for  such  repairs 
to  the  lowest  bidder;  and  that,  the  defendant  refusing  to 
make  said  repairs,  said  board  let  a  contract  for  reflooring  the 
bridge  in  accordance  witb  said  resolution,  and  the  work  was 
done  at  a  cost  of  six  thousand  three  hundre(d  and  forty-nine 
dollars,  on  account  of  which  the  city  assessed  the  defendant 
nine  hundred  and  forty-four  dollars  and  thirty  cents,  and 
this  action  is  to  recover  that  sum,  with  interest.  It  is  shown 
in  the  petition  that  the  boand  of  public  works  and  the  defend- 
ant "agree  that  they  were  unable  to  determine  the  duty  of  the 
defendant  in  the  matter  of  repairing  any  part  of  the  floor  of 
the  bridge,  and  they  agreed  not  to  enter  into  any  considera- 
tion of  that  queetion,  but  to  leave  that  to  be  decided  by  the 
courts."  By  the  demurref  the  defendant  presents,  among 
others,  the  question  whether  it  is  liable  for  any  part  of  the  cost 
of  repairing  of  said  bridge,  as  was  ordered  and  made  under 
said  resolution ;  in  other  words,  whether  the  repairs  ordered 
and  made  are  "paving'^  within  the  meaning  of  said  ordinance. 
II.  The  ordinance  imposes  upon  tbe  defendant  com- 
pany the  duty  of  keeping  in  repair  "such  streets  and  high- 
ways as  are  now  paved,"  and  to  "pave  on  all  streets  and 
avenues  which  may  at  any  time  be  paved  or  ordered  to  be 
paved"  the  "portion  of  the  streets  included  between  the  rails 
and  one  foot  outside  of  the  same."  The  repairs  ordered  and 
made  were  "that  said  bridge  be  repaved  with  oak  plank  three 
inches  thick  laid  diagonally  on  said  bridge."  There  are  two 
obvious  reasons  why  this  demurrer  was  properly  sustained, 
namely,  that  the  bridge  is  no  part  of  the  streets,  avenues, 
and  highways,  within  the  meaning  of  said  ordinance,  and 
that  the  duty  to  pave  or  to  repair  pavement  in  the  streets, 
avenues,  and  highways  does  not  include  reflooring  of  the 
bridge  with  oak  plank,  as  ordered  in  the  resolution.  It  is 
true  that  for  certain  purposes,  as  for  travel,  bridges  are  made 
part  of  the  streets,  avenues  and  highway;  but  throughout  tl>^ 
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statute  and  in  this  ordinance^  and  in  common  acceptation^ 
they  are  recognized  as  different  from  that  part  of  the  streets, 
avenues,  and  highways  which  are  made  directly  upon  the 
earth's  surface.  Section  870  of  the  Code  authorizes  the 
board  of  public  works  to  "take  charge  of  *  *  *  all 
street  improvements,  sewers,  *  *  *  bridges,  *  *  * 
and  the  entire  erection  *  *  *  thereof."  If,  for  oil 
purposes,  bridges  are  to  be  regarded  as  part  of  the  street, 
why  have  made  special  mention  of  bridges  in  this  connecr 
tion,  and,  if  bridges  are  to  be  regarded  as  a  part  of  the  street 
or  highway  for  all  purposes,  why  have  specially  mentioned 
them  as  in  section  2  of  said  ordinance  ?  It  is  by  said  section 
that  power  is  granted  to  operate  the  street  railway  "on  the 
streets,  avenues,  and  bridges."  Bridges  are  named  several 
times  in  the  ordinance  as  distinct  from  streets,  avenues,  and 
highways.  The  term  "pave,"  as  applied  to  streets,  avenues, 
and  highways,  refers  to  the  laying  of  some  hard  substance 
upon  the  earth,  so  as  to  make  a  convenient  surface  for  travel, 
and  such  is  undoubtedly  the  sense  in  which  the  word  is  used 
in  this  ordinance.  We  do  not  think  the  ordinance  can  be 
fairly  construed  to  apply  to  the  reflooring  of  the  bridge  as 
ordered  in  said  resolution.  In  view  of  our  conclusion,  it  is 
unnecessary  that  we  consider  other  questions  discussed. — 
Affibmed. 


E.  D.  Janes  v.  J.  S.  Osbobne  et  al.,  J.  B.  Jones,  Appellant, 
and  Ejbith  Fubnaoe  Co.,  Intervener. 

Mechanic's  Lien*  Laws  Sixteenth '  General  Assembly,  chapter  100 
section  8,  provides  that  every  person  who  furnishes  material  or 
labor  under  a  contract  with  the  owner,  agent,  or  contractor  for  a 
building  shall  have  a  lien  upon  the  building  and  the  land.  Sec- 
tion 10  provides  that  the  word  "owner"  shall  include  every  per- 
1  son  for  whose  benefit  any  building  is  erected.  The  owner  of 
the  land  contracted  with  another  to  sell  the  land.  The  purschaser 
agreed  to  pay  a  part  of  the  price  on  delivery  of  the  deeds,  and  to 
secure  the  balance  by  a  mortgage,  to  be  junior  to  another  mor^* 
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gage  to  be  placed  thereon  by  the  purchaser,  not  to  exceed  $1,500, 
to  secure  funds  with  which  to  pay  for  improvements  which  he 
agreed  to  make.  The  purchaser  did  not  make  the  first  payment, 
but  with  the  consent  of  the  owner,  made  the  improvements  but 
did  not  negotiate  the  mortgage.  Held^  that  persons  furnishing 
material  and  labor  in  making  such  improvements  are  entitled  to 
a  lien  on  the  premises  to  an  amount  not  exceeding  $1,500. 

Liens:  vendor  and  purchaser.  A  vendor  is  not  entitled  to  a  prior 
lien  for  the  amount  of  the  purchase  price  which  was  to  have  been 
paid  in  cash  at  the  time  of  the  contract,  but  which  was  never 
paid,  over  a  mechanic's  lien  for  labor  and  material  furnished  in 
8  the  erection  of  a  house  thereon  by  the  purchaser  under  such 
circumstances  as  to  make  the  lien  attach  to  the  land  as  well  as  to 
the  building,  where  the  contract  shows  that  the  vendor  did  not 
intend  to  reserve  any  lien  for  such  amount,  but  expressly  gave  the 
cost  of  the  house  priority  to  his  claim  for  purchase  money. 

Buildings:  Owners.  Provisions  of  laws.  Sixteenth  General  Assembly, 
chapter  100,  section  10,  that  every  person  for  whose  immediate 
use  or  benefit  any  building,  erection,  or  other  improvement,  is 
made,  having  the  capacity  to  contract,  shall  be  included  in  the 
2  word  ''owner,''  is  not  a  limitation  upon  section  3,  giving  a  lien 
for  labor  or  material  furnished  for  any  building  or  other  improve- 
ment upon  land  by  virtue  of  any  contract  with  the  owner;  but 
extends  the  definition  of  the  term  "owner"  so  as  to  include  per- 
sons who  would  not  ordinarily  be  held  to  come  within  its  meaning. 

Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conrad, 

Judge. 

Tuesday,  May  16,  1899. 

Action  in  equity  to  establish  and  foreclose  a  mechanic's 
lien.  From  a  decree  in  favor  of  plaintiff  and  other  mechan- 
ic's lien  claimants,  who  are  made  defendants  and  whose 
rights  are  asserted  by  cross  petitions,  the  defendant  Joneis, 
owner  of  the  real  estate,  appeals. — Affirmed, 

Cwrr  &  Parker  and  Ira  W.  Anderson  for  appellant 

Read  &  Read,  Phillips,  Ryan  &  Ryan,  C.  C.  &  C.  L. 
Nourse,  J.  K,  Macomber,  Dudley  &  Coffin,  S.  0.  Van  AvJcen, 
A.  W.  Miller,  and  Cummins,  Hewitt  &  Wright  for  appellees. 

K 
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Waterman,  J. — The  case  presents  the  question  of  the 
right  of  the  mechanic's  lien  claimants  to  a  lien  upon  the  real 
estate.  The  defendant  Jones,  being  the  owner  of  the  real 
estate,  entered  into  a  written  contract  with  one  Osborne  as 
follows:  "This  agreement,  made  this  27th  day  of  April, 
1895,  by  and  between  J.  B.  Jones,  of  the  one  part,  and 
J.  S.  Osborne,  of  the  other  part,  witnesseth  that  said  Jones 
has  agreed  to  sell  to  the  said  Osborne  lot  16,  in  block  1, 
Layman's  addition  to  the  city  of  Des  Moines,  for  the  sum 
of  nine  hundred  dollars,  payable  as  follows:  three  hundred 
dollars  on  delivery  of  deed  for  said  lot,  and  the  payment  in 
monthly  payments  of  ten  dollars  each,  payable  on  the  1st  day 
of  each  month,  with  annual  interest  on  all  sums  unpaid  at 
the  rate  of  seven  and  a  half  per  cent,  and  interest  to  be  paid 
on  such  monthly  payments  as  the  same  becomes  due,  said 
unpaid  balance  to  be  secured  by  mortgage  on  said  lot,  which 
shall  be  junior  to  a  mortgage,  not  to  exceed  one  thousand  five 
hundred  dollars,  to  be  placed  thereon  by  said  Osborne,  being 
a  five-year  loan.  Said  second  party  agrees  to  build  an  eight- 
room  house  of  first-class  material  and  workmanship  in  every 
particular,  and  modem  in  its  style,  the  same  to  be  supplied 
with  furnace,  mantle,  bathroom,  and  to  be  completed  within 

sixty  days.'*  Osborne  did  not  make  the  cash  pay- 
1  ment  of  three  hundred  dollars,  nor  did  he  mortgage 

the  lot  to  raise  the  sum  of  one  thousand  five  hundred 
dollars,  but  he  did  prepare  plans  for  a  house  such  as  was 
provided  for  in  the  contract,  submitted  them  to  Jones,  by 
whom  they  were  approved,  and  then  proceeded  to  have  such 
house  erected.  The  claims  for  mechanics'  liens  are  for  the 
labor  and  material  supplied  in  the  erection  of  the  building, 
and  the  court  below  allowed  such  liens  against  the  real  estate 
to  the  amount  of  one  thousand  five  hundred  dollars,  as  against 
Jones.  The  contention  of  the  latter  is  that,  while  the  claim- 
ants are  entitled  to  liens  on  the  building,  they  are  not  to 
liens  upon  the  real  estate,  and  that,  in  any  event,  he  should 
have  had  a  prior  lien  on  the  laud  for  the  three  hundred  d.ol- 
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lars  cash  payment  provided  for  in  the  contract,  but  which  wag 
never  mada 

Section  3,  chapter  100  Laws  Sixteenth  General  Assem- 
bly, is,  in  its  material  parts,  as  follows:  "Every  mechanic 
or  other  person  who  shall  do  any  labor  npon  or  furnish  any 
material  for  any  building  *  *  *  or  other  improve- 
ment upon  land,  by  virtue  of  any  contract  with  the  owner, 
his  agent,  trustee,  contractor  or  subcontractor,  shall  have 
*  *  *  a  lien  upon  such  building,  erection  or  other 
improvement  and  upon  the  land  belonging  to  such  owner  on 
which  the  same  is  situated,  to  secure  the  payment  of  such 
labor,^^  etc.  Section  10  of  the  same  act  is  in  these  words: 
''Every  person  for  whose  immediate  use  or  benefit  any  build- 
ing, erection  or  other  improvements  is  made,  having  the 
capacity  to  contract,  including  guardians  of  minors  or  other 

persons,  shall  be  included  in  the  word  'owner/  "    In 
2  our  opinion,  this  last  section  is  not  a  limitation  upon 

the  first  one  quoted,  but  is  intended  to  extend  the 
definition  of  the  term  "owner'^  so  as  to  include  persons  who 
would  not  ordinarily  be  held  to  come  within  its  meaning. 
Section  4  of  the  act  mentioned  provides  that  "the  entire 
.  land  upon  which  such  building,  erection  or  other  improve- 
ment is  situated,  including  that  portion  of  the  same 
not  covered  therewith,  shall  be  subject  to  all  liens  cre- 
ated by  the  chapter  to  the  extent  of  all  the  right, 
title,  and  interest  owned  therein  by  the  owner  thereof, 
'  for  whose  immediate  use  such  labor  was  done  or  things  fur- 
nished," etc  Under  these  provisions  appellant  claims  that 
Osborne  was  an  "owner;"  that  his  interest,  which  was  an 
equitable  one  only,  was  all  that  could  be  subjected  to  the 
liens ;  and  that  the  l^al  title  or  interest  of  Jones  cannot  be 
affected  thereby.  We  think  this  construction  leaves  out  of 
consideration    one    important    provision    of    the    contract 

between  Jones  and  Osborne.     If  Osborne  had  mort- 
8  g&g^  the  premises  for  the  sum  of  one  thousand  five 

hundred  dollars,  and  used  the  money  so  ^realized  {i^ 
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building  the  house,  it  seems  manifest  that  under  the  contract 
such  incumbrance  would  have  taken  precedence  of  any  claim 
or  lien  of  Jones,  the  vendor.  This  was  the  express  agree- 
ment If  the  cost  of  the  building,  up  to  the  amount  of  one 
thousand  five  hundred  dollars,  would  in  that  form  have  been 
a  first  lien,  we  can  see  no  reason  why  it  should  not  be  so 
treated  when  asserted,  as  here,  by  the  mechanics.  The  pur- 
pose of  this  agreement  was  to  induce  and  aid  Osborne  to  add 
to  the  value  of  the  real  estate  purchased,  and  this  he  has  done. 
The  security  which  the  vendor  agreed  to  take  is  that  which 
the  trial  court  awarded  him, — a  lien  upon  the  real  eetate, 
subject  to  the  cost  of  the  improvements  or  betterments.  It 
appears  to  us  that,  under  this  contract,  Osborne  acted  as 
the  agent  of  the  vendor,  in  a  certain  sense,  in  building  the 
house. 

Appellant  combats  this  idea,  and  insists  that  the  trial 
<M>urt  did  not  so  find,  for  it  gave  no  personal  judgment  against 
Jones  to  the  mechanic's  lien  claimants;  but  we  have  held 
that  one  may  be  an  agent  of  the  owner,  to  an  extent  sufficient 
to  bind  the  real  estate  for  improvements  thereon,  though  his 
acts  may  not  render  the  owner  personally  liable.  WiUver- 
ding  v.  Offineer,  87  Iowa,  478 ;  Miller  v.  HolUngsworth,  36 
Iowa,  163.  Under  the  statutes  referred  to,  the  land  is  bound 
for  the  cost  of  the  improvements  when  the  contract  therefor 
is  made  with  the  "owner,  his  agent^"  etc.  In  the  case  at  bar 
Jones  not  only  authorized,  but  required,  Osborne  to  make 
this  improvement  upon  the  land.  He  knew  the  work  was 
being  done  as  it  progressed,  and  he  knew  that,  in  order  to 
pay  for  it,  Osborne  would  have  to  give  a  first  lien  on  the  lot, 
for  he  expressly  sanctioned  such  a  lien.  The  facts  bring 
this  case  clearly  within  the  rule  announced  in  the  two  cases 
cited  above.  Appellant  relies  upon  the  case  of  Pinkerton  v, 
Le  Beau,  3  S.  D.  440  (54  N.  W.  Kep.  97),  decided  under 
a  statute  similar  to  ours.  But  in  that  case  the  owner  did  not 
agree  that  the  cost  of  the  building  should  take  precedence  of 
his  claim  for  the  purchase  price.    The  effect  of  such  an  agree- 
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ment  is  to  pledge  the  land  to  pay  for  the  improvement  So 
far  as  appears  in  the  Le  Beau  Case,  the  vendor  expected 
the  vendee  to  pay  for  the  building  from  another  source  than 
the  land,  and  this  distinction  we  take  to  be  material.  It  is 
this  feature  of  the  present  case  which  distinguishes  it  also 
from  Logan  v.  Taylor,  20  Iowa,  297 ;  Stockwell  v.  Carpenter, 
27  Iowa,  119,  and  similar  decisions  of  this  court.  We  need 
not  consider  other  cases  cited.  This  action  is  ruled  by  those 
to  which  we  have  called  attention. 

II.  Appellant  insists  that,  in  any  event,  he  should  have 
been  allowed  a  prior  lien  for  the  three  hundred  dollar  pay- 
ment, which  was  to  have  been  in  cash,  but  which  was  never 
made.  An  inspection  of  the  contract  will  disclose  that  the 
vendor  did  not  intend  to  reserve  any  lien  for  this  amount. 
He  expressly  gives  the  cost  of  the  house  priority  to  his  claim 
for  purchase  money. 

III.  The  conclusion  we  reach  on  the  questions  stated 
permits  us  to  pass  without  consideration  appellees'  objections 
to  the  record.  The  decree  of  the  district  court  being  in  all 
respects  correct,  it  is  AFFiBMEb. 


J.  C  NoRDTKE  V.  Charlton  &  Stalker  et  al..  Defend- 
ants, and  James  Singleton  et  al..  Interveners, 

Appellants. 

Atlachmenl;  manual  taking:  Promissory  notes.  Code  1878,  section 
2967.  subdivision  2,  provides  that,  if  property  wliich  it  is  sought 
to  attach  is  capable  of  maaual  delivery,  the  sheriff  must  take  it 
into  his  custody.  Subdivision  4  provides  that  debts  due  defend- 
ant are  attached  by  garnishment  thereof.  Section  2990  provides 
that  the  garnishee  shall  not  be  made  liable  on  a  debt  due  by 
negotiable  paper,  unless  such  paper  is  delivered  or  he  is  indemni- 
fied from  all  liability  thereon  after  satisfying  the  judgment.  Sec- 
tion 3046  allows  execution  to  be  levied  on  things  in  action.  Section 
45,  subdivision  9, 10,  provides  the  words  "personal  property"  shall 
include  evidences  of  debt  and  things  in  action.  Heid,  that  promis- 
sory notes  oould  be  attached  by  taking  manual  possession. 
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Appeal  from  Keokuk  District  Court. — Hon.  Ben  McCoy, 

Judge. 

Tuesday,  May  16,  1899. 

Action  aided  by  attachment  to  recover  the  amount  due 
on  a  promissory  note.  The  writ  of  attachment  was  levied 
on  six  promissory  notes  and  other  property,  a  receiver  waa 
appointed  to  take  charge  of  the  attached  property,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  amount 
due  on  the  notes.  Thereafter  twenty-two  persons  intervened, 
claiming  liens  on  the  attached  property  by  virtue  of  attach- 
ments in  their  favor,  and  their  liens  and  that  of  the  plaintiff 
were  adjudged  to  be  co-ordinate  and  equal.  Two  years  later 
A.  Anderson,  cashier,  and  J.  H.  Young,  intervened,  claiming 
rights  to  the  six  notes  held  by  the  receiver,  paramount  to 
those  of  the  prior  interveners.  The  district  court  found  that 
the  claims  of  the  subsequent  interveners  were  well  founded, 
and  ordered  the  receiver  to  surrender  to  them  the  notes  in  con- 
troversy.    The  prior  interveners  appeal. — Reversed. 

D.  T.  Stockman,  C.  H.  Mackey,  Hamilton  &  Donahoe, 
and  C.  M.  Brown  for  appellants. 

H.  M.  Eicher  for  appellees. 

Robinson,  C.  J. — This  cause  was  tried  in  the  district 
court  on  a  stipulation  as  to  the  facts.  From  that  it  appears 
that  when  this  action  was  commenced  and  when  the  proceed- 
ings involved  in  it  were  had,  the  makers  of  the  notes  in  con- 
troversy resided  in  Hitchcock  county,  in  the  state  of 
Nebraska.  The  defendant  Charlton  &  Stalker  is  a  partner- 
ship which  is  said  to  have  conducted  a  bank  at  Richland,  in 
this  state,  and  was  never  located  in  Nebraska,  nor  did  it 
ever  transact  business  in  that  state.  A.  0.  Charlton  and 
Allen  Stalker,  who  compose  the  firm  and  are  defendants, 
never  resided  in  Nebraska,  but  for  many  years  have  been 
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residents  of  this  state.  The  defendants  are  indebted  to  the 
plaintiff  and  each  of  the  prior  interveners,  and  judgment 
has  been  rendered  in  favor  of  each  claimant  for  the  amount 
due  him.  The  attachment  in  each  of  the  twenty-three  cases 
in  this  state  was  levied  on  the  six  notes  which  were  owned 
by  Stalker  alone,  and  which  were  delivered  to  the  sheriff,  and 
held  by  virtue  of  the  levies,  until  they  were  placed  in  the 
hands  of  the  receiver.  The  defendants  also  owed  to  each 
of  the  subsequent  interveners  the  amount  of  a  promissory 
note  held  by  him,  and  about  the  time  the  actions  were  com- 
menced in  this  state  each  of  the  subsequent  interveners  insti- 
tuted, in  the  district  court  of  Hitchcock  county,  Nebraska, 
an  action  against  the  defendants,  aided  by  attachment,  and 
nearly  four  weeks  after  the  attachments  issued  in  this  state 
were  levied  on  the  six  notes  in  controversy  the  makers  of  the 
notes  were  garnished  under  the  attachments  issued  in 
Nebraska,  The  district  court  adjudged,  in  effect,  that  the 
garnishments  in  Nebraska  created  rights  superior  to  those 
acquired  by  the  levies  made  in  this  state. 

Section  2967  of  the  Opde  of  1873  contains  the  follow- 
ing: "Stock  or  interest  owned  by  the  defendant  in  any 
company,  and  also  debts  due  him,  or  property  of  his  held  by 
third  persons,  may  be  attached,  and  the  mode  of  attachment 
must  be  as  follows:  (1)  By  giving  the  defendant  in  the 
action,  if  found  within  the  county,  and  also  the  person  occu- 
pying or  in  possession  of  the  property,  if  it  be  in  the  hands 
of  a  third  person,  notice  of  attachment  (2)  If  the  property 
is  capable  of  manual  delivery,  the  sheriff  must  take  it  into 
his  custody  if  it  can  be  foimd.  *  *  *  (4)  Debts  due 
the  defendant,  or  property  of  his  held  by  third  persons,  and 
which  cannot  be  found,  or  the  title  to  which  is  doubtful,  are 
attached  by  garnishment  thereof." 

It  is  claimed  by  the  appellants  that  the  second  subdi- 
vision of  the  section  quoted,  which  requires  the  sheriff  to 
take  into  his  custody  property  capable  of  manual  delivery 
which  can  be  found,  applies  to  the  attachment  of  promiaeory 
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notOB;  while  the  appeUees  contend  that  the  fourth  subdi- 
▼iflioni  which  provides  for  the  attachment  of  debts  by  gar- 
r  ishment,  alone  applies.  The  word  "property'*  includes  both 
real  and  personal,  and  the  words  "personal  property*'  inclu<U 
mcmeyy  goods,  chattels,  evidence  of  debt,  and  things  in  action. 
Code  1873,  section  46,  subdivisions  9,  10.  Promissory  notes 
are  evidences  of  debts,  and  things  in  action  are  therefore 
perscmal  property,  within  the  meaning  of  the  statute.  Allv- 
mm  V.  King,  21  Iowa,  302.  See,  also,  Cailanan  v.  Brawn, 
31  Iowa,  333 ;  State  v.  Orwig,  24  Iowa,  102 ;  State  v.  Patty, 
97  Iowa,  373.  It  is  said  in  1  Shinn  Attachment,  section 
20h,  that  **a  bond,  a  promissory  note,  or  any  other  instru- 
ment for  the  paym^it  of  money  may  be  attached  by  taking 
the  same  into  the  actual  custody  of  the  officer,  or  the  same 
result  may  be  obtained  by  summoning  the  maker  as  garni- 
shea'*  See,  also,  2  Wade  Attachments,  section  458 ;  Anthony 
V.  Wood,  96  N.  Y.  181 ;  Pelham  v.  Rose,  9  Wall.  103 ;  Cald- 
well V.  Sibley,  3  Minn.  406  (GiL  300).  It  is  also  said  that 
"evidences  of  indebtedness  are  only  susceptible  of  a  valid 
levy  by  being  reduced  to  the  manual  possession  of  the  sheriff. 
If  they  are  in  the  hands  of  a  third  person,  who  cannot  or  will 
not  ddiver  them  up,  he  must  be  cited  as  garnishee."  1  Shinn 
Attachment,  section  209.  It  is  true,  as  claimed  by  the  appel- 
lees, that  the  seizure  of  property  by  attachment,  whether  by 
a  direct  levy  or  by  garnishment,  is  regulated  by  statute,  and 
that  the  determination  of  the  questions  in  issue  depends  upon 
the  proper  interpretation  of  the  statutes  of  this  state.  Sec- 
tioo  3046  of  the  Code  of  1873  provides  that  execution  may  be 
levied  upon  bank  bills  and  other  things  in  action.  It  is  the 
general  policy  of  the  law  to  permit  property  which  may  be 
taken  on  execution  to  be  held  by  attachment  Since  prtHuis- 
•ofj  notes  are  things  in  action,  and  could  have  been  taken  and 
•dd  under  execution,  there  could  have  been  no  reason, 
unleaa  found  in  the  absence  of  a  statute,  for  not  permitting 
them  to  be  taken  under  a  writ  of  attachment  where  manual 

posacMJon  of  them  could  have  been  obtained  by  the  offioo- 
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who  executed  the  writ.  But,  as  we  have  seen,  section  2967 
of  the  Code  of  1873  required  the  sheriff,  in  serving  a  writ  of 
attachment^  to  take  into  his  custody  property  capable  of  man- 
ual delivery.  Promissory  notes  are  property  and  are  capable 
of  manual  delivery.  Therefore,  unless  subdivision  2  of  the  sec- 
tion cited  is  modified  or  limited  by  subdivision  4,  there  can  be 
no  question  that  an  authorized  and  proper  method  of  attach- 
ing promissory  notes  was  for  the  officer  to  take  them  into 
his  actual  possession.  Subdivision  4  does  not  state  that 
debts  due  are  attachable  by  garnishment  only.  In  some 
cases  garnishment  is  the  only  method  by  which  debts  can 
be  attached,  and  that  is  true  even  though  they  are  evidenced 
by  promissory  notes,  as  in  cases  where  the  officer  cannot 
obtain  possession  of  the  notes.  Section  2990  of  the  Code  of 
1873  provides  that  a  garnishee  "shall  not  be  made  liable  on 
a  debt  due  by  n^otiable  paper,  unless  such  paper  is  delivered, 
or  the  garnishee  completely  exonerated  or  indemnified  from 
all  liability  thereon  after  he  may  have  satisfied  the  judg- 
ment" It  is  the  general  rule  that  an  indorsee  for  value 
before  maturity,  of  a  negotiable  promissory  note,  takes  it 
free  from  any  previous  garnishment  of  which  he  did  not  have 
notica  Hood  Oamishment,  section  133.  This  court  held  in 
Hughes  v.  Monty,  24  Iowa,  499,  that  section  2990  applies 
to  indorsers  of  a  negotiable  promissory  note  which  is  past 
due.  If  subdivision  4  alone  provided  a  means  of  attaching 
a  debt  evidenced  by  a  promissory  note,  it  is  clear  that  the 
attachment  of  such  a  debt  might  have  been  defeated,  at  least 
when  the  note  was  negotiable  and  not  due,  by  a  transfer  to  an 
innocent  purchaser,  even  though  the  officer  serving  the  writ 
had  the  power  to  take  actual  possession  of  the  note,  and  thus 
secure  the  debt  for  the  payment  of  any  judgment  whidi 
should  be  obtained  against  the  attachment  debtor.  To  hold 
that  an  attachment  could  have  been  defeated  in  that  manner 
would  defeat  the  general  policy  and  object  of  the  statute 
which  provided  for  attachments.  It  is  true  a  negotiable 
promissory  note  i?  evidence  of  a  debt  which  the  maker  owes, 
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but  it  is  also  evidence  that  the  rightful  holder  is  the  owner  of 
the  amount  represented  by  the  note,  and  a  legal  transfer  of 
the  note  transfers  the  title  to  the  debt  The  note  is  of  sub- 
stantial value,  and  is  property.  We  are  of  the  opinion  that 
subdivision  4  did  not  modify  or  limit  subdivision  2;  that, 
in  case  of  promissory  notes,  they  authorized  two  methods  of 
attachment, — one,  by  taking  actual  possession  of  the  notes, 
where  that  could  have  been  done ;  the  other,  by  garnishment. 
This  interpretation  is  authorized  by  the  terms  of  the  statute  ; 
it  tends  to  harmonize  the  various  provisions  of  the  Code  of 
1873  in  regard  to  attachments,  and  to  effectuate  the  legisla- 
tive intent  In  this  case  it  is  shown  that  the  attachments  in 
Iowa  were  made,  and  possession  of  the  notes  in  controversy 
taken  by  the  sheriff  several  weeks  before  the  garnishments 
were  effected  in  IN'ebraska.  Some  of  the  notes  were  and  some 
were  not  then  due,  but  the  time  at  which  any  of  them  matured 
is  not  material,  for  the  reason  that  the  garnishments  did  not 
create  any  interest  paramount  to  the  liens  of  the  attachments 
which  have  been  previously  made.  Harvey  v.  Railway  Co., 
50  Minn.  405  (52  K  W.  Kep.  905).  See,  also.  Manufactur- 
ing Co,  V,  Laiig,  127  Mo.  Sup.  242  (29  S.  W.  Eep.  1010). 
We  conclude  that  the  district  court  erred  in  requiring  the 
receiver  to  deliver  the  notes  in  controversy  to  the  subsequent 
interveners.  We  find  it  is  unnecessary  to  determine  other 
questions  discussed  in  argument  For  the  errors  pointed 
out  the  judgment  of  the  district  court  is  ebvebsed. 

Deemeb,  J.,  dissenting. 


H.  SwANsoN  V.  R.  H.  Allen,  Appellant 

Breach  of  Warranty:  rvidrncr.  Where  the  defense  to  an  action  for 
the  breach  of  a  warranty  of  a  machine  was  that  its  failure  to  do 
3  the  work  warranted  was  due  to  the  incompetence  of  the  operator, 
evidence  that  a  year  after  the  purchaser  had  abandoned  it,  while 
in  the  same  condition  as  when  the  purchaser  had  it,  and  operated 
by  others,  the  work  done  by  it  fulfilled  the  warranty,  is  admissible. 
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Exclusion:    Presumption.     The  presumption  being  that  evidence 
offered  by  a  party  will  be  favorable  to  him,  error  in  excluding  it 
4    is  not  waived  by  failing  to  make  a  showing  as  to  what  it  is  pro- 
posed to  prove,  where  the  character  of  the  answers  is  evident  from 
the  nature  of  the  qestions. 

Instructions:  setting  out  pleadings.    It  is  error  to  copy  the  plead- 
ings into  the  instructions,  and  read  them  to  the  jury  in  lieu  of  a 

1  concise  statement  of  the  issues,  where  they  are  obscure,  so  that 
the  jury  is  unable  to  comprehend  the  issues  therefrom.  The 
practice  should  never  be  tolerated,  unless  an  absence  of  pre- 
judice is  manifest. 

Construing  togethigk.    It  is  error  to  charge  that  all  the  instructions, 
and  not  any  one  of  them,  contain  the  law,  because,  while  a  single 

2  instruction  may  not  contain  all  the  law  applicable  to  the  entire 
case,  it  may  contain  all  the  law  applicable  to  one  phase  of  it,  or 
to  a  given  state  of  facts. 

Appeal  from  Sac  District  Court.. — Hon.  S.  M.  Elwood, 

Judge. 

Tuesday,  May  16,  1899. 

On  the  twenty-second  day  of  June,  1896,  the  plaintiff 
executed  a  written  order  to  the  Aultman  Company,  of  Ohio, 
to  deliver  to  him  a  complete  threshing  outfit  through  its 
agent,  E.  H.  Allen,  at  Early,  Iowa,  accompanied  by  a  specific 
written  warranty.  At  that  time  Allen  had  on  hand  a  sample 
threshing  outfit  of  the  same  company,  differing  from  the  one 
ordered  in  having  a  narrower  belt,  a  telescope  weigher, 
instead  of  a  wagon  elevator,  and  a  jacket  on  the  boiler.  The 
machinery  not  coming,  about  July  15th  the  parties  arranged 
that  the  plaintiff  should  take  the  sample  outfit,  the  loader  to 
be  substituted  for  the  weigher,  and  a  wider  belt  to  be  fur- 
nished. In  payment,  a  Case  machine  was  turned  in  by 
Swanson  at  six  hundred  dollars,  and  six  notes  of  two  hundred 
and  eighty-nine  dollars  and  thirty-three  cents  each,  payable 
at  different  dates,  were  executed  by  him  to  the  Aultman 
Company,  or  R.  II.  Allen.  The  petition  alleged  in  the  first 
two  counts  the  purchase  of  the  outfit  of  the  defendant  on  his 
oral  warranty  that  it  was  of  good  material,  and  would  do  aa 
good  work  and  as  much  work  in  all  kinds  of  grain  as  any 
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other  of  like  size  and  capacity,  and  a  breach  thereof.  In 
count  1  the  plaintiff  prayed  for  damages,  but  in  count  2,  in 
addition,  averred  the  tender  of  the  return  of  the  outfit,  and 
asked  judgment  for  the  value  of  the  property  paid,  and  the 
cancellation  of  the  notes  executed.  Count  3  was  like  count 
1,  save  that  it  alleged  the  personal  warranty  mentioned  as  an 
inducement  to  take  the  outfit,  even  though  the  property  was 
bought  of  the  company.  The  answer  consisted  of  a  general 
denial,  and  an  averment  that  the  sale  was  by  a  written 
order,  and  that  the  property  was  accepted  by  the  plaintiff 
thereunder;  and,  in  the  counterclaim,  recovery  was  claimed 
on  three  notes  matured  because  of  the  nonpayment  of  interest. 
Trial  to  jury,  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. — Reversed. 

Wright  &  Nugent  and  C.  D.  Ooldsmith  for  appellant 

W.  A.  HelseU  and  R.  M,  Hunter  for  appellee. 

Ladd,  J. — ^ITothing  is  of  greater  importance  in  a  jury 
trial  than  that  the  court  shall  make  clear  and  certiiin  to  the 
jurors  the  very  issues  they  are  to  determine.     Ordinarily 
those  required  to  serve  are  unaccustomed  to  the  duties 
1  devolving  upon  them,  and  are  likely  to  become  con- 

fused by  the  mass  of  conflicting  evidence  and  the 
illimitable  arguments  of  counsel.  The  very  purpose  of 
instructing  them  is  to  make  plain  the  issues  thev  are  to  try, 
and  the  rules  of  law  by  which  the  evidence  is  to  be  examined 
and  applied.  Pleasants  v,  Fant,  22  Wall.  116:  Duthie  v. 
Tovm  of  WasUum.,  87  Wis.  281  (58  N.  W.  Eep.  881).  They 
should  not  be  required  to  search  the  pleadinsrs,  even  though 
copied  into  the  instructions,  for  the  controverted  facts  to  be 
passed  upon.  It  is  often  difficult  for  the  experienced  lawyer 
to  fix  upon  the  r»reci«p  contentions  of  the  pnrties.  and  there 
can  never  be  anv  degree  of  certainty  that  jurors,  without  legal 
training,  have  been  able  to  do  so  from  an  examination  of 
^e  pleadings ;  besides,  it  is  as  much  the  duty  of  the  judge  t<> 
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extract  the  issues  from  the  pleadings,  and  make  them  known 
and  intelligible  to  the  jurors,  as  it  is  their  duty  to  pass  upon 
them  when  this  has  been  done.  The  practice  of  referring 
the  jury  to  the  pleadings  has  been  condemned  by  this  court. 
Porter  v.  Knight,  63  Iowa,  367 ;  Keatley  v.  Railway  Co,,  94 
Iowa,  688 ;  Bryan  v.  Railway  Co,,  63  Iowa,  464.  Also  thai 
of  reading  them  as  part  of  the  charge.  Hcdl  v.  Carter,  74 
Iowa,  366.  Copying  the  pleadings  into  the  instructions  as  a 
statement  of  the  issues  is  subject  to  the  same  criticism  as  the 
use  of  the  originals,  if  the  jury  are  permitted  to  take  these 
upon  retirement  for  deliberation.  The  only  difference  lies 
in  their  attachment  as  a  preface  to  the  other  portion  of  the 
charge,  and  the  use  of  the  original  separately.  In  Oorman 
V.  Radhvay  Co,,  78  Iowa,  518,  so  copying  was  disapproved, 
and  in  Robinson  &  Co,  v.  Berkey,  100  Iowa,  136,  it  was  held 
erroneous.  In  Hollis  v.  Insurance  Co.,  65  Iowa,  460,  the 
issues  were  subsequently  stated,  the  copies  being  treated  as 
surplusage.  In  Little  v,  McOuire,  43  Iowa,  447;  and 
Crawford  v,  Nolan,  72  Iowa,  673,  it  was  held  that, 
in  view  of  the  plain  and  unambiguous  language  of  the  plead- 
ings, and  the  simplicity  of  the  issues,  stating  them  in  the 
words  of  the  pleader  was  without  prejudice.  The  rule,  then, 
deducible  from  these  authorities  is  that  the  court  must  deter- 
mine from  an  examination  of  the  pleadings  what  the  issues 
are,  and  so  state  them  to  the  jury  as  to  be  readily  compre- 
hended, and  that  setting  out  the  pleadings  in  lieu  thereof  will 
not  be  tolerated,  unless  manifestly  without  preiudice.  We 
may  add  that  such  issues  cannot  be  too  clearly  and  explicitly 
stated,  and  that  terseness  and  brevity  will  uniformly  add 
emphasis. 

In  the  case  at  bar,  the  pleadings,  except  an  amendment 
and  general  denials,  were  copied  as  a  statement  of  the  issues, 
covering  nine  closely  printed  pages  of  the  abstract,  and  con- 
stituted the  first  eleven  instructions.  As  the  petition  was  in 
three  counts,  and  the  counterclaim  contained  a  like  number, 
this  involved  unnecessary  repetition,  tending  to  confusion 
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and  to  the  obscurity  of  the  real  differences  between  the  several 
issues  in  controversy.  They  should  have  been  made  plain 
and  accessible  to  the  jury,  in  language  comprehensible  to 
those  unlearned  in  the  law,  and  free  from  vain  repetition. 

n.     Exception  is  taken  to  the  thirty-ninth  paragraph 

of  the  charge:     ^^In  considering  the  instructions,  consider 

them  together,  as  they  all,  and  not  any  one  of  them,  contain 

the  law  by  which  you  are  to  be  guided."    If  "all"  had  been 

inserted  before  ''the  law,"  we  take  it  that  appellant 

2  would  have  been  content     The  criticism  is  that  the 
jury  are  told  no  single  instruction  can  be  regarded 

as  stating  the  law.  One  paragraph  of  the  charge  may  con- 
tain the  law  applicable  to  a  certain  hypothesis  in  the  case,  or 
be  controlling  when  applied  to  a  given  state  of  facts,  if  found 
to  have  been  established,  and  by  which  the  jury  must  be 
guided.  This  was  true  of  several  of  those  given.  The  fault 
of  the  instruction  lies  in  apparently  negativing  this  rule.  ITo 
one  instruction  may  contain  all  the  law  applicable  to  the 
entire  case,  and  for  this  reason  all  should  be  considered 
tog&ther  in  passing  upon  the  issues.  But  this  does  not  obviate 
the  rule  that  one  instruction  may  contain  the  law,  as  applied 
to  some  hypothesis  or  a  given  state  of  facts. 

m.  The  threshing  outfit  was  used  by  the  plaintiff  till 
near  the  close  of  the  season  of  1896,  when  he  either  tendered 
its  return  or  abandoned  it.  The  evidence  in  support  of  the 
petition  tended  to  show  that  the  machine,  while  operated  by 
him,  would  not  separate  the  grain  from  the  straw,  or  clean  it, 
nor  thresh  oats  or  barley  well,  and  that  it  was  worth- 

3  less  as  a  thresher.     One  of  the  defenses  interposed 
was  that  any  failure  of  the  outfit  to  comply  with  the 

alleged  warranty  resulted  from  the  unskillful  handling  of 
Swanson.  It  was  operated  by  others  during  the  fall  of  1897, 
and  a  witness  testified  that  the  outfit  was  in  precisely  the 
same  condition,  and  was  the  same  in  every  particular,  as  the 
year  before.  He  and  others  saw  it  threshing  oats  and  othei 
grain  at  several  places  before  the  trial,  and  were  interrogated 
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as  to  how  it  was  doing  the  work.  The  ruling  excluding  this 
evidence  sought  to  be  elicited  was  erroneous.  It  tended 
directly  to  show  that  the  outfit,  if  warranted,  complied  there 

with,  and  that  the  trouble  with  the  machine  the  year 
4  previous     might     have     resulted     from     unskillful 

handling.  No  showing  was  required  as  to  the  char- 
acter of  the  answers  expected,  as  these  were  very  evident  from 
the  questions.  The  appellant  is  entitled  to  the  presumption 
that  the  evidence,  if  received,  would  have  been  favorable  to 
the  defense.    Because  of  the  errors  pointed  out,  the  judgment 

is  BEVEBSED. 


Eettjrn  U.  Shtjmway,  Appellant,  v.  City  of  Burlington, 

Iowa, 

Negligence:  jury  question.  Whether  or  not  a  city  was  negligent  in 
not  anticipating  and  providing  against  the  discharge  of  water 
upon  a  sloping  sidewalk  and  its  freezing  there,  is  for  the  jury 

1  upon  evidence  that  for  several  years  water  had  been  discharged 
4    upon  the  walk  through  a  hole  in  a  neighboring  fence  cut  for  that 

purpose  and  that,  at  the  time  of  the  accident,  and  for  several 
hours  before,  the  temperature  was  so  low  as  to  freeze  water  and 
that  early  the  following  morning  there  was  a  body  of  ice  directly 
in  front  of  the  hole  which  was  about  three  feet  wide  near  the 
hole,  narrowing  to  the  outer  edge  of  the  walk,  where  it  was  six 
inches  to  one  foot  in  width. 

Evidence:  Ordinances,  An  ordinance  prescribing  the  manner  in 
which  sidewalks  shall  be  built,  is  admissible  in  an  action  against 

2  the  city  for  personal  injuries  for  the  purpose  of  showing  that  the 
walk  in  question  was  constructed  in  an  improper  manner. 

Appeal:  abstracts.    The  practice  of  merely  stating  in  the  abstract 

on  appeal  what  the  evidence  tends  to  prove  instead  of  setting 

8    forth  the  evidence  at  length,  is  commendable  where  no  question 

as  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict  for 

judgment  is  raised. 

Appeal  from  Des  Moines  District  Court. — ^Hon.  James  D, 

Smyth,  Judga 

,    ;  '^^NESDAY,  May  17,  189^, 
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Action  at  law  to  recover  for  personal  injuries  alleged  to 
have  been  caused  by  negligence  on  the  part  of  the  defendant. 
A  jury  was  impaneled,  and  when  the  plaintiff  had  submitted 
his  evidence  the  court  directed  a  verdict  for  the  defendant, 
and  rendered  judgment  in  its  favor  for  costs.  The  plaintiff 
appeals. — Reversed, 

r 

E.  S.  Htiston  for  appellant. 

Oeorge  8,  Tracey  for  appellee. 

EoBiNSON,  0.  J. — The  evidence  tended  to  show  the  fol- 
lowing: About  9  o^clock  on  the  evening  of  March  3,  1897, 
the  plaintiff,  while  exercising  proper  care  and  caution,  fell  on 

a  sidewalk  of  the  defendant,  and  received  injuries  for 
1  which  he  seeks  to  recover.    Water  had  been  for  several 

years  accumulated  on  adjacent  premises,  flowing 
thereon  from  a  well  or  spring,  and  was  discharged  through  a 
hole  in  a  fence,  cut  for  that  purpose,  over  the  walk  at  a  place 
where  the  accident  occurred.  The  walk  was  laid  on  a  street 
curbed,  guttered,  paved  and  sewered  with  brick,  and  was 
made  of  boards  twelve  feet  long  and  two  inches  thick,  laid 
crosswise  on  stringers  on  the  surface  of  the  ground.  The 
walk  sloped  towards  the  center  of  the  street,  the  side  or 
edge  next  to  the  fence  being  ten  inches  higher  than  the  other. 
There  was  also  evidence  which  tended  to  show  that  such  a 
walk  would  last  for  from  six  to  eight  years,  when  it  would 
have  to  be  renewed.  After  submitting  the  evidence  referred 
to,  the  plaintiff  offered  in  evidence  an  ordinance  of  the 
defendant  adopted  in  March,  1887,  which  contains  the  follow- 
ing: 'T)5"o  person  shall  lay  or  cause  to  be  laid  any  sidewalk 
on  any  street  which  has  been  macadamized,  curbed,  and 
guttered,  unless  the  same  shall  conform  to  the  established 
grade  of  the  street  so  improved ;  the  outer  edge  of  the  walk  so 
laid  shall  not  be  more  than  six  inches  above  the  top  of  the 
pTirbetone^  and  shall  have  a  descent  from  the  line  of  the  lot 
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towards  the  street  of  three  inches, — ^without  obtaining  per- 
mission from  the  city  council/^  The  court  sustained  an 
objection  to  the  ordinance,  and  it  was  not  introduced.  The 
plaintiff  also  submitted  evidence  which  tended  to  show  that 
at  the  time  of  the  accident^  and  for  several  hours  before  it 
occurred,  the  temperature  was  so  cold  as  to  freeze  water,  and 
that  early  in  the  following  morning  there  was  a  body  of  ice 
directly  in  front  of  the  hole  in  the  fence,  which  was  about 
three  feet  wide  near  the  hole,  narrowing  to  the  outer  edge  of 
the  walk,  where  it  was  from  six  inches  to  one  foot  in  width. 
The  ice  was  thickest  in  the  middle,  and  sloped  to  a  thin  edge 
on  each  side.  The  plaintiff  did  not  show  that  any  one  saw  ice 
at  about  the  time  of  the  accident  at  the  place  where  he  fell. 

I.  The  plaintiff  complains  of  the  ruling  of  the  court 
which  excluded  the  ordinance.  The  evidence  which  had  been 
admitted  when  that  was  offered  tended  to  show  that  it  was 
adopted  before  the  walk  was  built.  The  ordinance  was  offered 
in  evidence  as  tending  to  show  that  the  walk  was  not  con- 
structed in  a  proper  manner.  It  was  the  duty  of  the  defend- 
ant to  require  that  the  public  sidewalks  within  its  limits  be  so 
constructed  as  not  to  expose  people  who  should  use  them  to 

unnecessary  dangers.     In  the  exercise  of  the  i)Ower 

2  conferred  upon  it,  the  ordinance  was  adopted,  and 
we  are  of  the  opinion  that  it  was  admissible  as  evi- 
dence tending  to  show  negligence  on  the  part  of  the  defend- 
ant Smith  V.  City  of  Pella,  86  Iowa,  236.  Considered 
alone,  it  might  have  been  of  but  little  value;  but,  taken  with 
other  evidence,  it  might  have  been  sufficient  to  show  that  the 
defendant  was  negligent  in  permitting  the  walk  to  be  in  the 
condition  described,  at  the  time  of  the  accident. 

II.  The  abstract  does  not  purport  to  contain  all  of  the 
evidence  submitted,  but  states  what  it  tended  to  prove.  That 
is  authorized  and  commendable  practice  in  cases  in  which 

this  court  is  not  required  to  determine  the  sufficiency 

3  of  the  evidence  to  sustain  a  verdict  or  judgment    Eel- 
leher  v.  City  of  Keokuk,  60  Iowa,  473 ;  Weitn  v.  Z?« 
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Moines  Independent  Did.,  79  Iowa,  423 ;  Forcum  v.  Monte- 
zuma Independent  Dist.,  99  Iowa,  435.  The  appellee  does 
not  deny  the  averments  of  the  abstract  in  regard  to  what  the 
evidence  tended  to  prove,  and  we  have  before  us  all  that  is 
needed  to  determine  the  questions  presented. 

m.  There  was  no  direct  evidence  to  the  effect  that 
the  plaintiff  fell  in  consequence  of  water  or  ice  on  the  walk, 
but  he  fell  while  in  the  exercise  of  proper  care ;  and  the  evi- 
dence tended  to  show  that  there  must  have  been  water  or  ice, 
and  probably  the  latter,  on  the  walk  at  the  place  of  the  acci- 
dent when  it  occurred.  That  the  tendency  of  water  or 
4  ice  upon  a  sloping  surface  is  to  make  it  an  uncertain 

and  dangerous  way  for  pedestrians  is  a  matter  of 
common  knowledge.  It  is  said  that  a  municipal  corporation 
is  not  liable  for  injuries  caused  by  the  freezing  of  water  in 
a  night,  because  negligence  cannot  be  imputed  to  it 
imless  it  has  had  notice  a  sufficient  length  of  time  to  enable  it 
to  remedy  the  defect.  But  the  evidence  in  this  case  tended 
to  show  that  water  from  adjacent  premises  had  been  dis- 
charged through  a  hole  in  the  fence,  over  the  walk,  for  so  long 
a  time  that  the  defendant  should  be  charged  with  knowledge 
of  it  The  effect  of  a  freezing  temperature  upon  water  flow- 
ing onto  a  sidewalk,  and  the  dangers  to  be  apprehended  from 
ice  on  a  sloping  walk,  were,  it  must  be  presumed,  known  to 
the  defendant.  Whether,  under  all  the  circumstances  dis- 
closed by  the  evidence,  it  was  negligent  in  not  anticipating 
the  dangerous  condition  of  the  walk,  and  providing  against  it, 
was  a  question  for  the  determination  of  the  jury.  Ford  v. 
City  of  Des  Moines,  106  Iowa,  94;  HasJcell  v.  City  of  Des 
Moines,  74  Iowa,  110 ;  Oillrie  v.  City  of  Lochport,  122  N.  T. 
App.  403  (25  K  E.  Kep.  357) ;  Todd  v.  City  of  Troy,  61 
K  T.  506 ;  Com.  v.  Eendrick,  147  Mass.  444  (18  N.  R  Rep. 
230),  and  cases  therein  cited. 

We  are  of  the  opinion  that,  if  ilie  ordinance  rejected  had 
been  received  in  evidence,  the  jury  would  have  been  author- 
ized to  find  for  the  plaintiff.    For  the  errors  in  rejecting  the 
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ordinance  and  in  directing  a  verdict  for  the  defendant^  the 
judgment  of  the  district  court  is  bevebsed* 


James  0.  Dbvin  v.  Chablbs  Walsh,  Appellant 

Joinder  on  Causes.    A  cause  of  action  for  value  of  coal  taken  from 
1-8  land  may  be  joined  with  one  for  damages  to  the  land. 

AonoN  ON  coNTBACT.    Where  an  owner  of  land  sues  to  recover  for 

coal  taken  therefrom  by  another  and  for  damages,  thereto,  and 

2    the  jury  find  separately  the  value  of  the  coal  and  the  amount  of 

damages,  the  judgment,  to  the  extent  of  the  former,  is  on^contract 

and  not  on  tort. 

Appeal  from  Wapello  District  Court. — Hon.  M.  A.  Robebts, 

Judge. 

Wednesday,  May  17,  1899. 

Action  at  law  to  recover  on  a  judgment  against  the 
Hawkeye  Coal  Mining  Company,  it  being  alleged  that  the 
defendant  is  a  stockholder  in  said  company,  and  that  his 
shares  are  not  fully  paid.  There  was  a  demurrer  to  the 
answer,  which  was  sustained.  Defendant  electing  to  stand 
upon  his  answer,  judgment  was  rendered  against  him-  He 
appeals. — Affirmed. 

Mitchell  &  Hunter  for  appellant 

W.  8.  Coen  for  appellee. 

Watebman,  J. — The  amount  involved  being  less  than 
one  hundred  dollars,  the  appeal  was  duly  certified,  as  pro- 
vided in  section  4110  of  the  Code.  The  answer  of  defendant 
sets  up  the  claim  that  the  judgment  against  the  corporation 
was  founded  not  upon  a  debt,  but  upon  a  tort.  Copies  of  the 
pleadings,  instructions,  and  verdict  in  the  action  against  the 
corporation  are  attached  as  exhibits  to  the  answer.  The  ques- 
tion discussed  by  appellant^  and  which  he  iiisists  is  tli^e  only 
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one  involved,  is  whether  a  stockholder  can  be  made  liable, 
under  section  1632  of  the  Code,  on  a  judgment  rendered 
against  the  corporation  for  a  tort,  pure  and  simple.  We  do 
not  agree  with  counsel  that  this  question  is  presented.  A 
statement  of  our  reasons  for  this  conclusion  will  necessarily 
involve  an  examination  of  the  issues  in  the  action  which 
resulted  in  the  judgment  against  the  corporation. 

The  petition,  as  first  filed,  claimed  that  the  Hawkeye 
Coal  Mining  Company  had  taken  forcible  possession  of  the 
coal  underneath  the  surface  of  plaintiff's  land;  that  it  had 
opened  mines  to  his  damage,  and  had  mined  and  carried  away 
a  large  amount  of  coal ;  and  that  these  acts  were  done  inten- 
tionally, wantonly,  and  against  plaintiff's  will.     Be 

1  prayed  judgment  for  rent  and  royalty,  for  injuries  to 
the  land,  and  for  exemplary  damages.  By  an  amend- 
ment, plaintiff  claimed,  further,  for  coal  taken  both  before 
and  after  the  date  of  filing  the  original  petition,  at  the  price 
of  one  and  three-fourths  cents  per  bushel  at  the  mouth  of  the 
pit,  and  he  also  asked  a  large  sum  on  account  of  "wanton 
aggression."  There  were  several  other  amendments  to  the 
petition,  which,  with  a  single  exception,  we  need  not  notice. 
Plaintiff  finally  withdrew  his  claim  for  exemplary  dam- 
ages, but  expressly  retained  that  for  coal  taken  and  for 
injuries  to  the  real  estate.  Under  appropriate  instructions, 
the  case  was  sent  to  the  jury,  which  returned  a  verdict  in 
plaintiff's  favor  for  one  thousand  two  hundred  and  thirty-five 
dollars  and  thirty-five  cents;  and,  in  response  to  two  special 
interrogatories  submitted,  stated  that  they  allowed  him  for 
coal  taken  the  sum  of  one  thousand  and  one  dollars  and 
thirty-five  cents,  and  for  damages  to  the  realty  two  hundred 

and   thirty-four  dollars.      Upon  these  findings   the 

2  judgment  was  rendered.    So  far  as  the  claim  for  coal 
taken  is  concerned,  the  action  was  upon  an  implied 

contract.  In  2  Greenleaf  Evidence,  section  120,  under  the 
title  "Assumpsit,"  it  is  said :  "And  where  the  defendant  has 
tortiously  taken  plaintiff's  property,  and  sold  it,  or,  lawfully 
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possessed  of  it,  has  wrongfully  sold  it,  the  owner  may  ordi- 
narily waive  the  tort,  and  recover  the  proceeds  under  this 
count^'  This  principle  is  recognized  in  Warner  v.  Cammach, 
37  Iowa,  642,  where  the  following  language  is  used: 
"Wherever  a  party  has  derived  a  pecuniary  advantage  from 
a  wrong  done  by  him,  and  it  is  competent  for  the  person 
suing  thereon  to  waive  the  tort  and  maintain  his  action 
upon  the  promise  implied  by  law,  there  the  obligation  to  pay 
is  a  debt ;  and  this,  regardless  of  the  form  of  action  in  which 
the  obligation  is  sought  to  be  enforced."  The  illegal  entry 
upon  the  real  estate,  and  the  breaking  down  of  the  coal  from 
the  walls  of  the  mine,  was  a  tort,  for  which  a  recovery  could 
not  be  had  in  assumpsit;  but  the  taking  away  of  the  coal 

thereafter  v^as  a  conversion  of  personal  property,  for 
3  which  an  action  ex  contractu  would  lie.    It  was  proper, 

under  our  practice,  for  plaintiff  to  join  in  one  action 
his  claims  on  tort  and  contract.  Turner  v.  Bank,  26  Iowa, 
562.  To  the  extent  of  the  value  of  the  coal  taken,  plaintiff's 
judgment  against  the  corporation  is  founded  upon  contract. 
The  judgment  of  the  district  court  must  be  affirmed. 


A.  B.  Byram,  Appellant,  v.  Sovereign  Camp  of  the  Wooi>- 

MEN  OF  THE  WORLD. 

Benefit  Associations:  expulsion:  Jurisdiction.    Where  the  by-laws 
of  a  benefit  association  prescribe  the  method  for  expulsion  of 

1  members^  and  provide  that  charges  in  writing  shall  be  preferred 

2  and  served  on  accused,  an  expulsion  by  a  vote  of  the  order,  on  a 
motion  merely,  is  void,  since  the  association  can  expel  a  member 
only  as  the  by-laws  prescribe. 

Samb.    The  preferment  of  charges  and  a  notice  thereof  and  of  the 
time  and  place  of  trial  which  are  prescribed  by  the  by-laws  of  a 

1  fraternal  association,  in  case  of  an  attempt  to  expel  a  member, 

2  are  jurisdictional  and  are  not  waived  by  the  member's  presence 
8    when  a  motion  is  adopted  for  his  expulsion,  and  his  failure  to 

object  in  any  manner  to  the  proceedings  or  jurisdiction  of  the 
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association  to  try  him,  except  that  he  had  restored  the  money 
which  he  is  charged  with  having  misappropriated  and  had  taken 
back  certain  dues  paid  by  him. 

SAHf:.    The  presence  of  the  member  so  expelled  when  the  motion  is 
2-^  made  is  not  an  acquiescence  in  the  proceedings,  it  being  void. 

Waiver  by  appeal  from  local  camp.    Where  a  member  is  expelled 

4  from  a  benefit  association,  which  acts  without  authority,  his 
appeal  to  the  Sovereign  Commander,  who  affirms  the  action  of  the 
camp,  does  not  make  effectual  his  expulsion,  since  he  must  ex- 
haust all  remedies  afforded  by  the  association  before  he  can 
resort  to  the  courts. 

Same.  A  by-law  of  a  fraternal  association  which  provides  for  an 
appeal  to  the  Sovereign  Commander  from  the  action  of  a  local 
camp  in  expelling  a  member  of  a  Sovereign  Commandery  and 

5  that  his  decision  shall  be  final  unless  reversed  by  the  sovereign 
camp,  does  not  contemplate  an  appeal  from  the  Sovereign  Com- 
mander to  the  sovereign  camp,  but  the  appeal  to  the  Sovereign 
Commander  takes  the  case  in  due  course  of  procedure  to  the 
sovereign  camp,  where  the  Sovereign  Commander  is  the  chief 
executive  officer  of  the  sovereign  camp,  presides  at  its  meetings, 
and  is  required  by  law  to  make  reports,  of  his  transactions  tp 
each  of  Its  meetings. 

Waiver:  Ftilure  lo  enforce  reinstatement.  The  beneficiary  in  a  cer- 
tificate issued  by  a  beneficiary  association,  may  maintain  an  action 

7  thereon,  notwithstanding  that  the  association,  during  the  mem- 
ber's life-time,  undertook  to  expel  him  and  he  was  not  reinstated 
by  mandamus  or  otherwise,  where  the  expulsion  was  void  for 
want  of  jurisdiction  on  the  part  of  the  association  to  entertain 
the  expulsion  proceedings. 

Waiver  op  dues:  Forfeiture,    In  an  action  by  a  beneficiary  against 

6  a  benefit  association,  defendant  cannot  defeat  its  liability  by 
claiming  a  failure  to  pay  an  installment  of  dues,  where  the 
association  had  attempted  his  expulsion,  and  would  not  have 
received  the  dues. 

Suit  by  BBNEFici/Ry.    Where  the  by-laws  of  a  benefit  association 

8  include  the  father  among  those  whom  a  member  may  designate 
as  his  beneficiary,  and  a  member  designates  his  father,  he  is  the 
proper  party  to  sue  for  the  l)enefit,  although  such  member  may 
leave  a  wife  and  child  surviving. 

Appeal  from  HamUton  District  Court. — Hon.  D.  R  Hind- 
man,  Judge. 

Wednesday,  May  17,  1899. 
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Action  on  a  beneficiary  certificate  issued  by  the  defend- 
ant association.  Judgment  for  defendant,  and  the  plaintiff 
appealed. — Reversed. 

Geo,  Wambach  for  appellant. 

Brome  &  Burnett  for  appellee. 

Granger,  J. — I.  The  plaintiff  was  the  father,  and  is 
the  beneficiary  named  in  the  certificate  in  suit  issued  by  the 
defendant  association  to  Elbert  W.  Byram  on  the  tenth  day 
of  August,  1894:.  It  secures  to  the  beneficiary  the  sum  of 
one  thousand  dollars  at  the  death  of  Elbert  W.  Byram,  on 
specified  conditions.  Elbert  W.  Byram,  by  due  course  of  pro* 
cedure,  became  a  member  of  Lone  Pine  Camp,  No.  85,  at 
Diagonal,  Iowa,  and  he  died  about  September  4,  1896,  and 
this  action  is  to  rec6ver  the  amount  of  the  certificate.  The 
answer  pleads  expulsion,  nonpayment  of  dues,  and  other 
matters  that  may  be  noticed  in  considering  different  ques- 
tions. The  facts  are  stipulated,  except  that  as  to  some  proofs 
exceptions  were  taken  to  their  admission.  It  will  be  well  to 
notice  some  facts  bearing  directly  upon  the  question  of  the 
certificate  being  avoided  because  of  the  expulsion  of  Elbert 
W.  Byram  from  the  association.  About  February,  1896, 
Byram  became  a  member  of  Lone  Pine  Camp  No.  85,  and 
was  for  a  time  thereafter  clerk  of  the  camp,  and  while  such 
clerk  he  used  five  dollars  and  fifty  cents  of  the  funds  in  his 
hands.  The  purpose  of  its  use  is  somewhat  in  dispute;  it 
being  his  claim,  at  that  time,  that  he  used  it  for  stamps,  sta- 
tionery, etc.,  for  the  camp,  for  which  he  expected  the  camp 
to  allow  him.  The  following  facts  appear  upon  the  stipula- 
tion :  "Verbal  notice  was  given  to  said  Elbert  W.  Byram  by 
Ira  G.  Morrison,  clerk  of  Lone  Pine  Camp,  No.  85,  three  days 
prior  to  the  eighteenth  day  of  July,  1896,  that  at  the  regular 
meeting  of  said  camp  held  on  July  18,  1896,  a  motion  would 
be  made  and  entertained  to  expel  him  from  the  order  on 
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account  of  his  having  theretofore  appropriated  the  funds  of 
the  camp,  and  he  was  then  and  there  requested  by  said  Morri- 
son to  be  present  at  said  meeting  and  show  cause,  if  any,  why 

he  should  not  be  expelled.     That  no  charge  of  any 
1  kind  or  charges  were  filed  or  preferred  against  the 

said  Elbert  W.  Byram  in  writing,  and  that  proceed- 
ings had  upon  such  expulsion  were  had  in  the  manner  follow- 
ing, to-wit:  On  the  eighteenth  day  of  July,  1896,  a  regular 
meeting  was  had  of  said  camp,  and,  the  said  Elbert  W. 
Byram,  being  present,  a  motion  was  made  and  seconded  that 
on  account  of  and  for  the  reason  that  Elbert  W.  Byram  has 
heretofore,  as  found  and  reported  by  the  board  of  managers, 
misappropriated  the  funds  of  the  camp,  to  his  own  use,  to 
the  amount  of  five  dollars  and  fifty  cents,  that  he  be  expelled 
from  the  order.  That  while  said  motion  was  being  discussed, 
and  after  the  same  had  been  made  in  the  presence  and  hearing 
of  said  Elbert  W.  Byram,  the  said  Elbert  W.  Byram  became 
angry  and  left  the  meeting.  Thereupon  said  motion  was 
submitted  to  a  vote  of  the  members  remaining  present  at  such 
meeting,  and  was  carried  by  unanimous  vote  of  all  members 
present;  that  no  notice  was  given  the  members  of  the  said 
local  camp  of  the  contemplated  expulsion  of  the  said  Elbert 
W.  Byram,  and  that  not  all  the  members  were  present  at  the 
meeting  at  which  the  motion  was  made.''  In  pursuance  of 
such  action,  official  notice  was  at  once  given  Byram  of  his 
expulsion,  and  that  thereafter  he  would  in  no  way  be  con- 
nected with  the  order.  From  such  action  Byram  appealed 
to  the  sovereign  commander,  who  sustained  the  action  of  the 
camp.  Assessments  and  dues  to  the  amount  of  two  dollars 
and  fifteen  cents  that  had  been  paid  by  plaintiff,  were 
returned  to  him  July  23,  1896,  because  of  such  expulsion.  A 
very  important  question  is  asked  as  to  the  legality  of  the 
expulsion.  If  valid,  it  concludes  a  right  of  recovery  by  plain 
tiff  by  the  terms  under  which  the  certificate  issued.  It  is 
not  an  open  question  that  the  membership  of  Elbert  W. 

Byram  in  the  association  created  contractual  relations,  so  that 
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the  rights  and  obligations  of  the  parties  are  to  be  controlled 
thereby.  By  the  terms  of  the  certificate,  the  constitution, 
fundamental  laws,  and  the  by-laws  of  the  association  became 
a  part  of  the  contract  of  membership,  and  one  express  pro- 
vision is  that  expulsion  shall  forfeit  the  certificate.  This 
is  not  questioned.  Appellant's  position  is  that  the  laws  of 
the  association,  being  a  part  of  the  contract,  prescribe  the 
method  of  expulsion,  and  that  it  could  not  be  effective  on  a 
mere  motion,  as  was  done  in  this  case.  The  laws  are  in 
2  the  record,  and  they  make  express  provisions  for  pro- 

cedure in  cases  of  complaints,  and  among  them  it  is 
provided  that,  upon  information  to  warrant  it,  charges  in 
nvriting  shall  be  presented  to  the  camp,  and  service  of  a  copy 
tthereof  be  made  on  the  accused,  and  the  details  of  investiga- 
•tion  are  quite  definitely  prescribed.  It  is  expressly  provided 
that  after  investigation  a  vote  shall  be  taken  upon  the  ques- 
tion, "Have  the  charges  been  sustained?"  and  a  two-thirds 
vote  is  necessary  to  sustain  them.  If  sustained,  then  the 
•camp  may  impose  the  penalty,  and  among  the  penalties  pre- 
scribed is  that  of  expulsion  by  a  two-thirds  vote.  The  expul- 
sion in  this  case  was  without  any  reference  whatever  to  such 
a  procedure,  and  without  any  charges  or  findings  of  guilt.  A 
board  of  managers  had  reported  a  misappropriation  of  funds 
by  him,  nothing  further  appearing  in  regard  thereto,  and 
thereupon  he  is  expelled  on  motion.  Not  a  jurisdictional  fact 
appears  to  justify  the  action  of  the  camp,  or  the  sovereign 
commander  on  appeal.  That  the  preferment  of  charges,  and 
a  notice  thereof,  and  of  the  time  and  place  of  trial,  are  juris- 
dictional facts,  no  one  should  even  doubt.  They  were  as 
much  required  of  the  association  as  a  condition  on  which  it 
had  authority  to  act  in  the  matter  of  expulsion,  as  was  Byram 
required  to  pay  his  assessments  and  dues  in  order  to  be  in 
good  standing  in  the  association.  These  duties  as  to  both 
arose  from  the  terms  of  the  contract  of  membership.  Appel- 
lee urges  that  the  presence  of  Byram  when  the  motion  was 
adopted  for  his  expulsion,  and  his  acquiescence  in  such  action 


May  1899 J  Byram  v.  Sovereign  Camp.  435 

» 
by  receiving  back  the  moneys  paid  by  him  on  account  and 

dues  and  assessments  after  a  certain  date;  his  not 
3  having  objected  in  any  manner  to  the  proceedings,  or 

the  jurisdiction  of  the  camp  to  try  him,  except  that 
he  made  restitution  of  the  money  misappropriated,  and  his 
taking  an  appeal  to  the  sovereign  commander, — ^have 
waived  all  objection  to  the  procedure  and  he  stands  legally 
expelled.  It  is  true  that  Byram  received  a  verbal  notice  from 
the  clerk  that  a  motion  would  be  made  at  the  regular  meeting 
of  the  camp  for  his  expulsion  because  of  the  misappropriation 
o£  funds,  and  for  him  to  be  present,  and  show  cause  why  he 
should  not  be  expelled.  It  was  not  a  notice  that  he  was  under 
charges,  or  of  the  hearing,  but,  in  so  far  as  the  notice  conveyed 
any  idea,  it  was  that  there  had  been  such  proceedings  as  that 
he  was  found  guilty,  and  the  camp  would  act  on  the  question 
of  his  expulsion,  and  he  might  show  cause  against  it.  In 
People  V.  Musical  Mut,  Protective  Union,  47  Hun.  273, 
where  the  by-laws  required  that  ch£#ges  should  be  prefered, 
a  copy  of  which  should  be  served  on  the  member  charged,  and 
a  notice  was  given,  but  no  charges  preferred,  it  was  held  that, 
in  the  absence  of  charges,  a  notice  to  appear  and  show  cause 
why  he  should  not  be  expelled  gave  no  authority  to  expel  him. 
It  is  said  in  the  opinion :  "Membership  in  this  organization 
was  attended  with  valuable  rights  and  privileges,  and  the 
relator  could  not  be  deprived  of  them  without  a  reasonably 
plain  case  being  made  against  him,  and  specifications  stating 
it,  previously  served  upon  him,  allowing  evidence  to  be  taken 
to  prove  that  case."  In  Downing  v.  Society,  10  Daly,  262, 
it  is  said:  "It  has  been  decided  that,  though  a  member 
attends  and  enters  upon  his  defense,  he  does  not  waive  his 
right  to  a  notice  of  the  charges."  It  cites  Marsh  v,  Huron 
College,  27  Grant,  Ch.  605;  Lahouchere  v.  Earl  of  Wham- 
cliff e,  13  Ch.  Div.  346;  Fisher  v.  Keane,  11  Ch.  Div.'353. 
In  Mulroy  v.  Supreme  Lodge,  28  Mo.  App.  463,  the  court 
makes  special  reference  to  the  contractual  relations  of  the 
parties,  and  deals  with  the  limitations  on  the  society  because 
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of  such  relations,  and  it  is  said :  In  a  society  such  as  this  the 
members  to  whom  benefit  certificates  are  issued  acquire  prop- 
erty rights  in  the  society  of  a  very  important  character ;  and 
in  dealing  with  these  rights  it  is  highly  essential  that  the 
courts  should  confine  themselves  strictly  to  the  terms  of  the 
contract  which  the  members  have  made  among  themselves. 
*     *     *     ^f^Q  jj^]^  jjj  |.jjjg  Q^^Q^  ag  ^Q  have  held  in  other 

cases  of  this  kind,  that  the  rights  of  the  beneficiary  in  such 
a  certificate  are  strictly  a  matter  of  contract;  that  this  con- 
tract is  to  be  found  in  the  terms  of  the  certificate  itself,  in 
the  statutes  of  the  society,  and,  in  the  case  of  a  society  incor- 
porated under  the  law  of  this  state,  in  the  statutes  of  this^ 
state,  relating  to  such  societies."  The  case  holds  an  expulsion 
invalid  because  not  conformable  to  the  contract  as  thus 
defined,  the  ground  of  expulsion  not  being  one  specified  in 
the  contract,  and  it  is  said  the  proceeding  was  without  juris- 
diction of  the  subject  natter.  It  will  thus  be  seen  that  in 
such  proceedings  by  a  society,  to  make  its  judgment  valid,  it 
must  conform  to  its  contract  in  the  particulars  essential  to 
jurisdiction  both  of  the  person  and  subject  matter,  in  the 
absence  of  which  its  proceedings  are  void.  It  would  be  diffi- 
cult to  imagine  a  clearer  departure  from  jurisdictional 
requirements  than  in  this  case,  the  proceeding  being  without 
charges,  without  notice  of  charges,  without  trial,  and  without 
a  finding  of  guilt  in  the  way  the  association  had  obligated 
itself  to  do.  The  presence  of  Byram  when  the  motion  was 
made  to  expel  him  can  in  no  way  be  construed  into  an  acqui- 
escence in  such  a  proceeding.  It  appears  that  while  the 
motion  was  being  discus«^ed  he  became  angry  and  left  the 
meeting.  The  cause  of  his  anger  is  not  shown,  and  we  have  no 
occasion  for  assumption  in  regard  to  it.  It  is  sufiicient  to 
say  that  while,  as  to  mere  matters  of  irregularity  in  a  proceed- 
ing in  which  the  association  was  acting  within  the  scope  of  its 
authority,  the  presence  or  acquiescence  of  the  accused  might 
excuse  or  waive  what  might  otherwise  be  erroneous,  such  a 
rule  never  obtains  in  a  proceeding  void  for  want  of  authority 
to  act. 
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II.     From  the  action  of  the  camp  expelling  him  Byram 
appealed  to  the  sovereign  commander,  who  affirmed  the  action 
of  the  camp,  and  it  is  thought  the  taking  of  this  appeal  makes 
effectual  his  expulsion.     We  have  seen  no  authority 
4  announcing  such  a  rule,  but,  on  the  contrary,  there 

is  a  line  of  authorities  holding  that,  where  the  right 
of  appeal  exists,  it  must  be  exhausted  before  there  can  be  a 
resort  to  the  courts,  on  the  theory  that  the  member  should  first 
obtain  redress,  if  it  can  be  done,  under  the  laws  of  the  asso- 
ijiation.  Karcher  v.  Supreme  Lodge,  137  Mass.  368 ;  Lafond 
V,  Deems,  81  N.  Y.  508 ;  Harrington  v.  Association,  70  Ga. 
340.  Whether  or  not  such  a  rule  obtains  in  a  case  where  the 
association  acts  wholly  without  authority,  so  that  its  proceed- 
ing is  void,  we  need  not  determine,  for  an  appeal  was 
6  taken  in  this  case.    We  may  properly,  in  this  connec- 

tion, consider  the  claims  of  the  appellee  that  the  fail- 
ure to  appeal  from  the  sovereign  commander  to  the  sovereign 
camp  avoids  plaintiff's  right  to  complain  of  the  action  of  the 
association  in  this  action.  We  find  no  provision  for  such  an 
appeal.  Appellee  refers  to  section  139  of  the  laws  of  the 
association,  but  it  makes  no  provision  for  an  appeal  to  the 
sovereign  camp,  but  does  provide  for  one  from  a  camp  to  the 
sovereign  conmiander.  It  is  true  that  the  section  provides  that 
the  decision  of  the  sovereign  commander  shall  be  final  unless 
reversed  by  the  sovereign  camp,  but  we  understand  that  the 
sovereign  camp  acts  upon  the  decisions  of  the  sovereign  com- 
mander without  an  appeal ;  or,  perhaps,  in  better  terms,  we 
imderstand  the  appeal  to  the  sovereign  commander  to  take  the 
•case  in  due  course  of  procedure  to  the  sovereign  camp,  because 
the  sovereign  commander  is  the  chief  executive  officer  of  the 
sovereign  camp,  presides  at  its  meetings,  and  is  required  by 
law  to  make  reports  of  his  transactions  to  each  meeting  of  the 
sovereign  camp.  It  is  in  this  way  that  his  decisions  are 
brotight  before  the  sovereign  camp  for  review,  and  not  by  a 
direct  appeal.    It  is  urged  that  Byram,  on  his  appeal  to  the 
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sovereign  commander,  did  not  present  the  question  of  the 
irregularity  of  the  proceedings,  but  merely  urged  his  case  on 
its  merits,  by  a  correspondence.  However  that  may  be,  the 
sovereign  commander  did  consider  the  question  of  the  regu- 
larity of  the  proceedings,  for  he  says :  '^I  corresponded  with 
the  camp,  and  through  its  clerk.  Sovereign  Ira  Morrison,  was 
fully  advised  as  to  the  proceedings  in  the  case,  which  appear 
to  be  regular,  and  the  evidence  sufficient  to  justify  expulsion." 
No  one  in  this  court  contends,  nor  could  they  with  reason, 

that  there  was  even  a  semblance  of  regularity  in  the  pro- 
ceedin&:8.  On  the  contrary,  the  facts  conclusively  show  an  entire 
absence  of  regularity,  and  an  absolute  disregard  of  law. 
There  was  no  charge,  no  notice  of  a  charge,  no  evidence,  and 
no  findings  of  guilt;  all  of  which  are  specifically  provided  for 
in  the  prescribed  method  of  procedure.  It  seems  certain  that 
either  the  camp  falsely  presented  the  facts  to  the  sovereign 
commander,  or  he  has  falsified  them  in  his  statement  The 
law  seems  to  contemplate  that  the  review  by  the  sovereign 
commander  of  a  case  on  appeal  shall,  or  at  least  may,  be  on  a 
written  abstract  of  the  record  of  the  camp  from  which  the 
appeal  is  taken,  which  the  sovereign  commander  may  require 
the  clerk  of  the  camp  to  send  him ;  and  one  was  required  in 
this  case.  There  does  not  seem  to  be  any  requirement  that 
the  accused  who  appeals  must  present  objections  to  the  record, 
or  waive  them,  and  especially  where  the  proceedings  are  void 
for  want  of  jurisdiction. 

III.  The  expulsion  was  July  18,  1896,  the  approval 
thereof  by  the  sovereign  commander  was  August  27,  1896, 
and  E.  W.  Byram  died  September  4,  1896.  Prior  to  the 
expulsion,  his  dues  and  assessments  had  been  paid  for  May, 
June,  and  July  of  that  year,  to  the  amount  of  two  dollars  and 
fifteen  cents,  which  amount  was,  on  July  23,  returned  to 
plaintiff  because  of  the  expulsion.  By  the  laws  of  the  asso^ 
ciation,  the  assessment  for  August,  1896,  became  due  on  the 
tenth  of  the  month,  and  payment  thereof  was  required,  with- 


V 


May  1899 J  Byram  v.  Sovereign  Camp.  439 


out  notice,  of  all  members  in  good  standing,  and  a  failure  of 
paj^-ment  operated  as  a  suspension  so  as  to  avoid  the  certifi- 
cate.    It  is  now  urged  that  the  failure  to  pay  the  August 
assessment  is  fatal  to  recovery.    The  record  is  a  con- 

6  elusive  showing  that  at  all  times  the  plaintiff  was 
willing  and  anxious  to  pay  all  dues  required  of  mem- 
bers in  good  standing,  and  was  urging  the  invalidity  of  the 
expulsion,  both  to  the  local  camp  and  the  sovereign  com- 
mander ;  and  the  showing  is  just  as  conclusive  that  at  all  times 
after  the  attempted  expulsion,  the  local  camp  and  the  sover- 
eign commander  were  treating  Byram  as  expelled,  and  would 
in  no  way  recognize  his  right  to  pay  assessments,  or  his  con- 
nection with  the  association.  All  dues  and  assessments  have 
been  tendered  in  this  case.  In  now  urging  a  default  in  the 
payment  of  the  August  assessment,  the  association  is  in  the 
attitude  of  saying:  "We  r^arded  you  as  expelled,  with  no 
right  to  pay  dues,  and  you  would,  but  could  not,  pay  them,  for 
we  would  not  receive  them ;  and  yet,  for  not  paying  them,  you 
have  forfeited  your  membership."  We  have  yet  to  learn  that 
the  law  ever  justified  such  a  claim  by  any  person  or  associa- 
tion. The  unlawful  and  void  proceedings  in  an  attempt  to 
expel  Byram  forced  the  situation  resulting  in  the  nonpay- 
ment of  the  assessment,  and  the  persistence  of  the  association 
in  its  unlawful  course  caused  the  default  of  which  it  now 
seeks  to  take  advantage.  To  permit  it  would  be  to  stifle  the 
familiar  legal  maxim  that  no  one  should  be  permitted  to  take 
advantage  of  his  own  wrong. 

IV.  It  is  thought  that,  in  view  of  the  expulsion,  plain- 
tiff cannot  maintain  this  suit,  because  there  was  no  rein- 
statement,  by   mandamus   or   otherwise,   of  E.   W. 

7  Byram,  during  his  lifetime.     The  mistake  is  as  to 
the  facts.    He  was  not  expelled.    The  proceeding  was 

void,  and  Byram  was  at  all  times  a  member  in  good  standing. 
See  authorities  above  cited. 

V.  E.  W.  Byram  was  a  minor  at  the  time  of  his 
death, — that  is,  under  21  years  of  age, — ^but  had  married,  and 
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left,  at  his  death,  a  wife  then  pregnant,  and  a  child  was  there- 
after bom.    It  is  now  urged  that^  as  he  was  a  minor^ 
8  and  a  wife  and  child  survived  him,  the  designation  of 

his  father  as  a  beneficiary  is  void,  on  the  theory  that 
the  designation  is  of  a  testamentary  character.  The  laws 
of  the  association  provide  who  may  be  beneficiaries  of  its 
members,  and  within  the  limitation  of  the  provision  the  mem- 
ber may  make  the  designation.  A  father  is  included  among 
those  who  may  be  designated.  Our  law  then,  as  well  as  now, 
provided  who  could  become  members  of  such  an  association  in 
respect  to  age,  and  only  persons  under  the  age  of  fifteen  and 
over  the  age  of  sixty-five  years  are  excluded;  and  the  same 
law  provides  who  may  be  beneficiaries  of  members  therein, 
and  a  father  is  included.  Code,  section  1824.  There  is 
iiothing  to  indicate  that,  as  to  members,  all  have  not  the  same 
authority  as  to  designation  of  beneficiaries.  It  seems  to  be 
^5  purpose  of  th^  law  to  invest  persons  fifteen  years  of  age 
-with  contractual  authority  for  the  purposes  of  such  member- 
ship, and  to  devest  persons  over  sixty-five  years  of  such 
Authority.  In  view  of  these  provisions  of  the  law,  we  regard 
the  plaintiff  as  the  proper  party  in  interest,  and  authorized  to 
mantain  the  suit.  There  should  be  a  judgment  for  plaintiff, 
and  the  cause  is  remanded  therefor. — ^Reversed. 
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m  m     Adultery:  who  may  prosbcutk.    Ot\  the  remarriage  of  husband  and 
ro8  440  wife  after  a  divorce,  the  husband  may  institute  a  complaint 

\m  ^      1    against  a  third  person  for  adultery  committed  with  the  wife  dur- 
Iei28  m  ing  their  former  marriage,  under  Code,  section  4932,  providing 

~  that  prosecution  for  adultery  shall  be  instituted  only  on  the  com- 

plaint of  the  husband  or  wife. 

Condonation.    By  re-marrying  his  first  wife  after  being  divorced 

from  her,  with  knowledge  of  adultery  committed  by  her  with  a 

2    third  person  during  the  former  marriage,  a  husband  does  not  QOU* 
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done  the  offense  of  the  third  person,  so  as  to  bar  a  criminal  pros 
ecution  against  him.—Deemer,  Justice  dissenting. 

Froof  of  acts  not  charged:  Eler.lion  Since  Code,  sections  5164 
and  5285,  authorizes  the  state  to  show  the  commission  of  the 
crime  at  any  time  within  eighteen  months  preceding  the  date 
alleged  in  the  indictment,  one  convicted  of  adultery  under  an  in- 
dictment charging  one  specific  act  on  a  day  named,  cannot  com. 
8  plain  on  appeal  that  evidence  of  more  than  one  act  was  received, 
^  where  there  was  no  proof  of  the  commission  of  the  offense  on 
the  day  charged  in  the  indicment,  and  it  does  not  appear  which 
of  the  several  other  acts  proved  was  flrst  shown,  and  no  request 
for  an  election  was  made. 

Appeal:   Obj^ciion  below     A  defendant  who  desires  that  the  state 
shall  elect  upon  which  of  several  acts  it  will  rely  for  a  con- 

4  viction,  should  make  such  request  before  the  cause  is  submitted 
to  the  jury  and  if  he  fails  to  do  so,  is  not  entitled  to  any  relief 
on  appeal,  because  the  election  was  not  made. 

Private  counsel  for  state.    An  objection  that  attorneys  interested 

5  in  a  civil  action  in  which  a  recovery  was  asked  on  account  of 
matters  involved  in  the  criminal  prosecution,  were  permitted  to 
assist  in  the  criminal  prosecution,  contrary  to  Code,  section  805, 
made  for  the  flrst  time  on  motion  for  a  new  trial  after  a  con- 
viction, is  too  late  where  it  does  not  appear  that  the  court  knew 
of  the  disqualification  of  such  attorneys,  and  where  counsel  for 
accused  knew  of  it  when  the  trial  commenced. 

i^AME.  A  conviction  of  the  crime  of  adultery  will  not  be  reversed 
because,  in  violation  of  Code,  805,  attorneys  who  represented  the 
•defendant  in  a  civil  action  between  defendant  and  complainant, 
in  which  a  recovery  is  asked  upon  matters  involved  in  the  crim- 
inal prosecution,  assisted  the  attorney  in  the  prosecution,  where 
they  were  not  guilty  of  any  intentional  wrong  and  the  attorney  for 
■the  defendant  also  represented  him  in  the  civil  action  and  there- 
fore was  aware  that  they  represented  the  complainant  in  the 
action. 

Appeal  from  Warren  District  Court, — Hon.  A.  W.  Wilkin- 
son, Judge. 

Wednesday,  May  17,  1899. 

The  defendant  was  convicted  of  the  crime  of  adultery, 
4ind  from  the  judgment,  which  required  that  he  be  imprisoned 
in  the  penitentiary  at  Fort  Madison  for  a  term  of  six  months, 
lie  appeals. — Ajfirmed, 
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Powell  &  Ross  and  //.  McNeil  for  appellant. 

Milton  Remley,  Attorney  General,  and  W.  H.  Redman 
for  the  State. 

Robinson,  C.  J. — The  indictment  alleges  that  the 
defendant  committed  the  crime  of  adultery  with  Marv  Worth- 
ley,  who  was  at  the  time  the  wife  of  Herbert  Worthley. 

I.     Section  4932  of  the  Code  relates  to  the  crime  of 
adultery,  and  provides  that  "no  prosecution  therefor  can  be 
commenced  except  on  the  complaint  of  the  husband  or  wife/' 
It  is  claimed  that  this  prosecution  was  not  commenced 
1  as  required  by  that  provision.     The  facts  involved  in 

the  claim  are  as  follows:  During  the  months  of 
October  and  November,  1897,  Herbert  Worthley  and  Mary 
Worthley  were  husband  and  wife,  and  lived  together.  At 
different  times  between  the  date  specified  in  the  indictment 
and  the  7th  day  of  the  following  month  the  defendant  com- 
mitted adultery  with  Mrs.  Worthley.  On  a  date  not  shown, 
but  which  was  prior  to  the  twenty-fourth  day  of  December, 
1897,  Mr.  and  Mrs.  Worthley  separated,  and  on  that  day 
she  commenced  an  action  for  divorce.  It  was  granted  on 
the  fifth  day  of  the  next  month,  on  the  ground  of  cruel  and 
inhuman  treatment.  On  the  twenty-fifth  day  of  March,  1898, 
they  again  married  each  other,  and  immediately  thereafter 
Worthley  presented  to  the  grand  jury  a  complaint  against 
the  defendant,  charging  him  with  the  offense  of  adultery 
committed  with  Mrs.  Worthley  in  October  and  November, 
1897,  and  demanding  that  the  matter  be  investigated.  There- 
after, and  on  the  same  day,  the  grand  jury  found  and  returned 
the  indictment  in  this  case.  It  is  contended  that,  in  conse- 
quence of  the  divorce,  and  the  interval  of  time  during 
which  the  marriage  relation  did  not  exist  between  Mr.  and 
Mrs.  Worthley,  he  must  be  considered  in  law  as  having  no 
right  to  institute  this  prosecution  that  he  would  not  have 
had  in  case  he  had  first  married  his  wife  after  the  acts  of 
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adultery  were  committed.  The  statute  in  question  has  been 
considered  by  this  court  in  numerous  cases.  In  Bush  v. 
Workman,  64  Iowa,  206,  it  was  said  that  it  "forbids  prosecu- 
tions for  adultery  except  when  commenced  by  the  spouse  of 
the  person  prosecuted."  In  State  v,  Corliss,  85  Iowa,  18,  it 
was  said  to  be  "grounded  in  the  r^ard  which  the  law  has  for 
the  marital  relation,  and  the  right  of  the  husband  and  wife  to 
condone  the  wrongs  of  either  towards  the  other."  In  State  v. 
Bennett,  31  Iowa,  24,  it  was  said  that  it  "leads  to  the  infer- 
ence that  the  offense  is  rather  a  crime  against  the  partner  to 
the  marital  relation  than  against  society  in  general."  In 
State  V.  Roth,  17  Iowa,  336,  it  was  said  that  the  object  of 
the  limitation  is  "to  exempt  the  party  from  prosecution, 
unless  the  husband  or  wife  of  such  party  should  commence 
the  prosecution  against  him  or  her."  In  State  v.  Oden,  100 
Iowa,  22,  it  was  said  that  the  limitation  is  "grounded,  not  in 
the  interests  of  the  public,  but  in  the  fact  that  the  offense  is 
primarily  against  the  innocent  partner."  Some  of  the 
language  quoted,  although  applicable  to  the  cases  in  which  it 
was  used,  was  not  strictly  correct  as  statements  of  rules  of 
general  application.  For  example,  under  the  statutes  of 
this  state  a  single  person  may  commit  the  crime  of  adultery, 
and  in  such  a  case,  as  the  prosecution  cannot  be  commenced 
by  the  spouse  of  the  person  to  be  prosecuted,  it  may  be  com- 
menced, notwithstanding  what  was  said  in  Bicsh  v.  Workman, 
and  State  v.  Roth,  supra,  by  the  spouse  of  the  person  with 
whom  the  crime  was  committed.  State-  v.  Wilson,  22  Iowa, 
364.  See,  also.  State  v.  Mohan,  81  Iowa,  121.  Although 
the  crime  of  adultery  may  be  regarded  ae  primarily  an  offense 
against  the  innocent  spouse  of  the  person  guilty  of  it,  yet  it  is 
also  an  offense  against  the  state.  State  v,  Corliss,  supra. 
It  was  said  in  the  case  last  cited  that  "there  are  few,  if  any, 
offenses  that  are  more  directly  against  the  peace,  happiness, 
and  good  order  of  society"  than  the  crime  of  adultery.  It 
appears  from  the  cases  to  which  we  have  referred  that  the 
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statute  under  consideration  is  somewhat  flexible,  meaning 
the  spouse  of  the  person  prosecuted  when  he  is  married,  and, 
when  he  is  not,  the  spouse  of  the  person  with  whom  the 
crime  was  committed ;  but  whether  the  marriage  relation  must 
exist  at  the  time  the  prosecution  is  commenced  is  a  question 
this  court  has  not  heretofore  determined.  In  the  case  of 
State  V.  Russell,  90  Iowa,  6,69,  it  appeared  that  the  wife  of 
James  Coulthard  had  committed  adultery  with  her  co-defend- 
ant, Burt  RusselL  The  prosecution  was  instituted  by  Coul- 
thard. At  that  time  an  action  for  divorce  brought  by  his 
wife  was  pending.  She  subsequently  obtained  a  divorce  and 
married  her  co-defendant,  before  the  trial  was  had.  We  said 
that  it  was  only  necessary  to  the  prosecution  of  the  case  that 
it  be  instituted  by  Coulthard ;  the  divorce  and  remarriage  of 
the  wife  after  the  prosecution  was  conmienced  did  not  cancel 
the  offense,  nor  bar  the  prosecution  for  it.  It  was  held  in 
In  re  Smith,  2  Okla,  153  (37  Pac.  Rep.  1099),  that  under 
the  statutes  of  Oklahoma  a  divorce  prevents  a  prosecution 
for  the  offense  of  adultery.  But  the  determination  of  the 
•question  before  us  depends  upon  the  statute  and  decisions  of 
this  state.  The  conclusion  which  may  fairly  be  drawn  from 
them  is  that  the  crime  of  adultery  is  an  offense  against  the 
innocent  spouse  of  a  person  guilty  of  it,  and  against  the  state, 
for  which  the  divorce  and  subsequent  marriage  of  the  guilty 
party  do  not  atone,  nor  constitute  a  bar  to  prosecution.  The 
fact  that  the  guilty  spouse  has  obtained  a  divorce  from  the  one 
who  is  innocent  does  not  lessen,  nor  in  any  manner  affect,  the 
wrong  which  the  latter  has  suffered;  and  public  policy  and 
considerations  of  justice  would  demand  the  punishment  of 
the  guilty,  under  such  circumstances,  as  strongly  as  though 
there  had  not  been  a  divorce  and  remarriage.  The  statute 
Tinder  consideration  does  not  necessarily  limit  a  prosecution 
to  cases  in  which  complaint  is  made  by  a  person  who  is  the 
husband  or  wife  of  the  guilty  spouse  at  the  time  the  complaint 
is  made,  but  the  phrase  "the  husband  or  wife"  refers  to  the 
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relation  existing  at  the  time  the  offense  is  committed,  rather^ 
than  to  that  which  exists  when  complaint  is  made. 

2  The  fact  that  in  this  case  Worthley,  with  knowledge 
of  the  crime  of  the  defendant,  again  married  Mrs. 

Worthley,  did  not  condone  the  defendant's  crime  nor  affect 
'the  demands  of  justice  against  him.  We  conclude  that  this 
prosecution  was  properly  commenced  on  the  complaint  of 
Worthley.  Our  conclusion  is  authorized  by  the  statute,  and 
is  in  harmony  with  considerations  of  justice  and  sound  pub- 
lic policy. 

II.     The  appellant  contends  that  the  court  erred   in 
admitting  testimony  which  tended  to  show  adulterous  inter- 
course at  other  times  than  that  specified  in  the  indictment. 
That  contains  but  one  count,  and  charges  that  the 

3  alleged  crime  was  committed  "on  the  .16th  day  of 
October,  A.  D.  1897.'^  It  was  said  in  State  v.  Dono- 
van, 61  Iowa,  278,  that,  "where  the  charge  is  of  one  act  of 
adultery  only,  in  a  single  count,  to  which  evidence  has  been 
given,  the  prosecution  is  not  permitted  to  introduce  evidence  of 
other  acts  committed  at  different  times  and  places."  2  Green- 
leaf  Evidence,  section  47,  was  cited  in  support  of  that  state- 
ment of  the  law,  and  it  was  referred  to  with  approval  in  State 
V.  Oden,  100  Iowa,  22.  Counsel  for  the  state  deny  the  correct- 
ness of  the  statement  with  much  earnestness,  and  cite  in  sup- 
port of  their  denial  Thayer  v.  Thayer,  101  Mass.  Ill;  Com. 
V.  Bell,  166  Pa.  St  405  <31  Atl.  Eep.  123)  ;  State  v.  Mwrhms, 
95  Ind.  464 ;  3  Rice  Criminal  Evidence,  section  539 ; 
and  Bishop  Statutory  Crimes,  section  682.  Attention 
is  also  called  to  the  fact  that  in  neither  of  the  two 
cases  decided  by  this  court  was  the  statement  of  law 
in  question  necessary  to  a  determination  of  the  case, 
nor  was  it,  in  fact,  applied.  We  do  not  find  it  neces- 
sary to  decide  whether  the  statement  correctly  repre- 
sents the  law.  The  state  was  not  required  to  confine 
its  evidence  to  the  commission  of  the  crime  charged  on  the 
date  specified  in  the  indictment,  but  was  authorized  to  show 
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that  it  was  committed  at  any  time  within  eighteen  months 
preceding  the  finding  of  the  indictment  State  v,  Briggs,  (^8 
Iowa,  416 ;  Code,  sections  5164,  5286.  We  do  not  find  in  the 
record  any  admission  or  testimony  which  shows  that  adultery 
was  committed  on  the  date  set  out  in  the  indictment.  The 
statements  in  the  record  are  "that  the  court,  over  the  objec- 
tion of  the  defendant,  permitted  the  state  to  introduce  evi- 
dence of  other  and  subsequent  acts  of  adultery  than  that 
charged  in  the  indictment,  to-wit:  October  16,  1897,"  and 
that,  after  giving  some  preliminary  testimony,  Mrs.  Worthley 
testified,  notwithstanding  objections  of  the  defendant,  **to 
other  acts  of  adultery  with  defendant,  had  subsequent  to  said 
date  alleged  in  said  indictment,  to-wit,  October  16,  1897, 
and  continuing  until  November  7,  1897."  Conceding  that 
several  acts  of  adultery  were  shown  to  have  been  committed 
on  different  dates,  it  is  not  shown  which  of  the  acts  were  first 
proven.  The  defendant  interposed,  to  a  question  which  asked 
Mrs.  Worthley  to  state  the  various  acts  of  sexual  intercourse 
of  which  she  and  the  defendant  were  guilty,  an  objection  to 
proof  of  any  acts  of  adultery  excepting  at  the  time  charged 
in  the  indictment  The  court  overruled  the  objection,  at  the 
same  time  remarking  that  "it  is  probable  they  will  have  to 
elect  one  or  the  other  of  the  times,"  and  in  response  to  that 
the  county  attorney  said,  "Yes,  that  may  come  later  on."  It 
does  not  appear  that  the  matter  was  referred  to  again  until 
after  the  verdict  was  rendered.  In  each  of  these  cases  of 
State  V.  Doruyoan,  61  Iowa,  278,  and  State  v.  Oderij  100 
Iowa,  22,  more  than  one  act  of  adultery  was  shown,  but  the 
state  elected  to  rely  upon  the  first  one  proven,  and  this  court 

held  that  the  defendant  was  not  prejudiced  by  the 
4  proof  of  more  than  one  act.     If  the  state  could  have 

been  required  to  elect  upon  what  act  to  rely  for  a  con- 
viction, and  the  defendant  desired  that  such  election  be  made, 
he  should  have  asked  it  before  the  cause  was  submitted  to 
the  jury ;  and,  since  he  failed  to  do  so,  he  is  not  entitled  to 
any  relief  on  the  ground  that  the  election  was  not  made. 
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III.  It  appears  that  the  county  attorney  was  assisted 
in  the  prosecution  of  the  case  in  the  district  court  by  attor- 
neys who  are  alleged  to  have  been  disqualified,  by  reason  of 
their  connection  with  another  case,  to  appear  for  the  state  in 
this  case.  Section  305  of  the  Code  provides  that 
5  an  attorney  "interested  in  any  civil  action  brought 

or  to  be  commenced,  in  which  a  recovery  is  or  may  be 
asked  upon  the  matters  involved  in"  a  criminal  prosecution, 
shall  not  be  allowed  to  assist  the  county  attorney  in  such  prose- 
cution. It  appears  that  two  weeks  before  the  indictment  in 
this  case  was  found  the  defendant  commenced  an  action 
against  Herbert  Worthley  and  the  father  and  a  brother  of 
Mrs.  Worthly,  in  which  he  alleged  that  they  had  conspired 
together,  and  attempted  by  force  to  compel  him  to  leave  the 
county,  and  sought  to  recover  damages  for  the  alleged  unlaw- 
ful acts.  Worthley  filed  an  answer,  which  contained  a 
counterclaim,  in  which  he  averred  that  Smith  had  alienated 
the  affections  of  his  wife,  and  caused  them  to  separate,  but 
expressly  stated  that  criminal  intercourse  was  not  charged. 
Judgment  for  ten  thousand  dollars,  on  account  of  the  alleged 
wrong,  was  demanded.  Worthley  was  represented  in  thai 
action  by  the  attorneys  in  question.  It  is  contended  for  the 
state  that  a  recovery  was  not  asked  by  Worthley  in  the  civil 
action  on  account  of  matters  involved  in  this  prosecution,  but 
we  do  not  find  it  necessary  to  decide  the  question  thus  pre- 
sented. It  is  admitted  that  the  attorneys  were  not  guilty  of 
any  intentional  wrong.  It  is  not  shown  that  the  court  had  any 
knowledge  of  the  civil  action,  and  it  does  not  appear  that  any 
objection  was  made  to  their  appearance  before  the  verdict 
was  returned.  Attention  was  called  to  the  alleged  disquali- 
fication of  the  attorneys  for  the  first  time  in  the  defendant's 
motion  for  a  new  trial.  Attorneys  who  represented  the 
defendants  in  this  case  also  represented  him  in  the  civil  case, 
and  they  knew,  when  the  trial  in  the  district  court  was  com- 
menced, that  the  attorneys  in  question  had  appeared  for 
Worthley  in  the  civil  case.    We  think  that  by  failing  to  object 
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to  their  appearance  within  a  reasonable  time  after  the  defend- 
ant was  informed  of  it,  he  waived  all  right  which  he  may  have 
had  to  object  to  it.  We  do  not  find  any  prejudicial  error  in  the 
proceedings    in    the    district    court,    and    its    judgment    is. 

AFFIBMED. 

Deemer,  J.  (dissenting). — If  Mary  Worthley,  instead 
of  remarrying  her  former  husband,  had  contracted  a  second 
marriage  with  some  other  person  before  the  commencement 
of  the  prosecution,  who  could  or  should  have  made  the  com* 
plaint  ?  The  majority  opinion  does  not  squarely  answer  this 
problem.  And  yet  I  think  the  fair  inference  is  that  the  first 
husband,  although  divorced,  may  commence  the  prosecution. 
This  is  not^  in  my  judgment,  a  proper  construction  of 
6  the  statute.    It  is  the  husband  or  wife  of  the  injured 

person  at  the  time  the  prosecution  is  commenced  who 
must  make  this  complaint.  Such  is  the  proper  grammatical 
construction  of  the  statute,  and  such  construction  harmonizes 
all  our  former  holdings.  The  Oklahoma  case  announces  the 
proper  rule,  as  I  understand  it.  Disturbance  of  the  relation 
between  husband  and  wife  on  complaint  of  a  former  divorced 
husband  is  not  in  accord  with  my  view  of  sound  public  policy. 
If  the  husband  against  whom  the  offense  is  committed  waives 
his  right  to  prosecute  by  securing  a  divorce  from  his  wife, 
he  should  not  be  permitted  to  disturb  a  second  marriage, 
entered  into  in  good  faith,  and  with  the  best  of  motives.  Pub- 
lic policy  accords  with  the  proper  construction  of  the  statute,, 
and  I  think  it  clear  that  it  is  the  husband  or  wife  bearing  that 
relation  at  the  time  the  proceedings  are  instituted  who  must 
make  the  complaint.  These  views  are  sustained  by  State  v. 
Russell,  90  Iowa,  569;  Bush  v.  Workman,  64  Iowa,  206; 
Staie  V,  Corliss,  86  Iowa,  18 ;  State  v.  Bennett,  31  Iowa,  24; 
StaJ^e  V,  Oden,  100  Iowa,  22 ;  State  v.  Roth,  17  Iowa,  336. 

II.  I  am  not  entirely  satisfied  with  the  second  division 
of  the  opinion.  Impressed,  however,  that  much  that  is  said 
in  the  Donovan  and  Oden  Cases  is  contrary  to  the  great  weight 
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of  authority,  and  opposed  to  sound  reason,  I  am  content  with 
the  conclusion  reached  in  that  branch  of  the  opinion.  The 
judgment  should,  in  my  opinion,  be  reversed. 


Maby  Brabt,  Appellant,  v.  The  New  Nonpabbii.  CoMPAirr.      ions 

Libel  of  the  Dead:  bight  of  action  by  mother.  Code,  section  5086, 
making  the  publication  of  libel  concerning  a  deceased  person, 
which  tends  to  scandalize  the  sunriving  relatives  of  the  deceased, 
punishable  criminally,  does  not  make  the  publisher  of  a  libel  con- 
cerning an  adult  deceased  person  civilly  liable  to  the  mother  of 
the  deceased  for  shame,  humiliation,  and  mental  anguish  suffered 
by  her  on  account  thereof. 


Appeal  from  Pottavmttamie  District  Court. — Hon.  N.  W. 

Macy,  Judge. 

Wednesday,  May  17,  1899. 

Action  for  libel.    The  trial  court  sustained  a  demurrer 
to  the  petition,  and  plaintiff  appeals. — Affirmed, 

J.  B,  Sweet  for  appellant 

Frcunk  H.  Qaines  and  Jfayne  £  Hazelton  for  appellee. 

Deemeb,  J. — The  only  question  presented  by  this  appeal 

is  this :    May  a  mother  recover  damages  for  a  libel  published 

of  and  concerning  an  adult  son,  published  after  his  decease? 

The  damages  sought  to  be  recovered  in  this  action  are  for 

humiliation,  shame,  and  mental  anguish  of  the  mother,  caused 

by  an  alleged  libelous  publication  concerning  her  deceased 

son,  George  Bradt.     The  publication,  that  is  set  forth  in 

the  petition,  is  undoubtedly  libelous  per  se.    But  the  pivotal 

question  is,  may  plaintiff  recover  damages  therefor  ?    Section 

6086  of  the  Code  makes  it  a  crime  to  maliciously  blacken 

or  vilify  the  memory  of  one  who  is  dead  by  a  libelous  publica- 
VoL.  108la— 2# 
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tion  tending  to  scandalize  or  provoke  his  surviving  relatives 
or  friends ;  and  there  is  no  doubt  that  for  the  publication  set 
out  in  plaintiffs  petition  defendant  was  subject  to  a  criminal 
prosecution,  provided  the  article  was  published  without  suflB- 
cient  justification.  But  is  it  liable  civilly  to  the  mother  of 
the  deceased  ?  She  did  not  sue  in  a  .representative  capacity, 
and,  if  she  had,  she  could  not  recover,  for  it  is  manifest  no 
injury  was  done  to  the  estate  of  her  deceased  son.  It  seems 
that  contemptous  demeanor  towards  a  corpse  was,  by  the 
Eoman  law,  an  insult  to  the  heir  of  the  deceased,  and  that 
action  could  lie  therefor.  Dig.  47,  10,  11.  The  rule  that  an 
heir  may  recover  for  a  libel  of  one  deceased  does  not  seem  to 
have  gained  a  foothold  in  this  country,  and  we  know  of  no 
principle  that  will  sustain  such  an  action.  There  was  nothing 
in  the  article  that  tended  in  any  manner  to  reflect  on  the 
plaintiff,  and  her  sufferings  were  the  same  in  kind  as  the 
publication  produced  on  any  of  the  other  relatives  or 
close  friends  of  deceased.  To  permit  recovery  in  this  case 
would  allow  the  mother  of  any  person  libeled  to  bring  suit  in 
her  own  name  for  the  consequential  damages  done  to  her 
feelings,  and  the  death  of  the  person  libeled  would  be  a  wholly 
irrelevant  matter;  for  the  suffering  is  in  kind  the  same 
whether  the  person  libeled  be  living  or  dead.  We  have  not 
been  cited  to  an  authority,  and  after  diligent  search, 
have  been  unable  to  find  one,  which  authorizes  a  recovery 
in  such  a  case.  On  the  other  hand,  the  following  cases  hold 
such  an  action  will  not  lie.  Sorenson  v.  Bcdaian  (Sup.)  42 
K  Y.  Supp.  654  (4  Am.  Cases  N.  Y.  7) ;  Wellman  v.  Pub- 
lishing Co.,  66  Hun,  331  (21  K  Y.  Supp.  577).  The  trial 
court  correctly  sustained  the  demurrer,  and  its  judgment  is 

AFFIRMED. 
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IfoAH    C.    Weimek   v.    Economic    Life    Association    op 

Clinton,  Iowa,  Appellant. 

Life  Insuranee:  cbbtificatb  of  examinkr:  Estopped  Under  Code, 
section  1812,  providing  that  an  insurance  company  whose  exam- 
ining physician  certifies  that  an  applicant  is  a  fit  subject  for  insur- 
ance  shall  be  estopped  to  set  up  the  assured  was  not  in  the  con- 
dition of  health  required  by  the  policy  when  issued  or  delivered, 
unless  the  same  was  procured  by  fraud  or  deceit  of  assured,  a 
company  whose  physician  so  certifies  cannot  set  set  up  the  falsity 
of  warranties  made  by  assured  as  to  his  condition,  where  the 
physician  was  not  misled  or  deceived 

Appeal    from    Buena    Vista    District    Court. — Hon.  Lot 

Thomas,  Judge. 

Wednesday,  May  17,  1899. 

Action  on  life  insurance  policy.  Judgment  on  verdict 
directed  for  the  plaintiff,  and  the  defendant  appeals. — 
Affirmed. 

Hayes  &  Schuyler  and  D,  F.  Johnson  for  appellant. 

F.  H.  Helsell  for.  appellee. 

Ladd,  J. — The  policy  in  which  the  plaintiff  is  named 
as  beneficiary  was  issued  on  the  life  of  Elizabeth  Weimer 
July  2,.1895,  and  she.died  April  25,  1897.  Indorsed  thereon 
was  a  copy  of  her  application,  containing  the  following,  among 
other  questions  and  answers :  "Q.  Have  you  ever  had  any 
of  the  following  diseases :  Consumption  ?  A.  No.  Chronic 
or  persistent  coughing  or  hoarseness  ?  Ans.  No.  *  *  ♦ 
Diseases  of  the  liver  ?  Ans.  No.  *  *  *  Q.  State  par- 
ticulars of  any  illness,  constitutional  disease,  or  injury  you 
have  ever  had,  giving  date,  duration,  and  remaining  effect,  if 
any.    Ans.  None.     *     *     *     Q.    When  did  you  last  consult 


106    4511 
fU0  633 

f  no  60S 


IHOB    4&1 


106  451 

121  47 

106  451 

137  60S 


452  Weiicer  v.  Economic  Associations.       [108  Iowa 


a  physician  ?  Ans.  Three  months.  Q.  For  what  ?  Ans, 
Indigestion.  *  *  *  Q.  Are  you  in  perfect  health,  as 
far  as  you  know  or  believe  ?  Ans.  Yee.''  Attached  was  this 
warranty :  "I  also  agree  that  all  of  the  foregoing  statements 
and  answers,  as  well  as  those  that  I  make  to  the  association's 
medical  examiner  in  continuation  of  this  application,  are  by 
me  warranted  to  be  true,  and  are  offered  to  the  association  a» 
a  consideration  of  the  contract" 

The  various  amendments  to  pleadings,  and  the  several 
motions  attacking  them,  require  no  attention.  The  defense 
was  based  entirely  on  averments  to  the  effect  that  the  fore- 
going answers  were  false,  so  known  to  be  by  the  assured,  and 
made  to  defraud,  and  that  on  the  faith  of  such  answers,  which 
were  warranties,  the  policy  was  issued.  It  may  be  conceded 
that,  but  for  section  1812  of  the  Code,  this  defense  would 
have  been  good.  We  set  out  that  section :  "In  any  case  where 
the  medical  examiner,  or  physician  acting  as  such  for  any  life 
insurance  company  or  association  doing  business  in  the  state 
shall  issue  a  certificate  of  health  or  declare  the  applicant  a  fit 
subject  for  insurance,  or  so  report  to  the  company  or  associa- 
tion or  its  agent  under  the  rules  and  regulations  of  such 
company  or  association,  it  shall  be  thereby  estopped  from 
setting  up  in  defense  of  the  action  on  such  policy  or  certificate 
that  the  assured  was  not  in  the  condition  of  health  req^uired  by 
the  policy  at  the  time  of  the  issuance  or  delivery  thereof, 
unless  the  same  was  procured  by  or  through  the  fraud  or 
deceit  of  the  Assured."  The  affirmative  answers  of  the  physi- 
cian to  the  printed  questions  on  the  application  bring  his 
report  clearly  within  the  provisions  of  this  statute.  "(47) 
Are  you  satisfied  that  there  is  nothing  in  the  applicant's 
physical  conditions,  habits,  personal  or  family  history,  not 
distinctly  set  forth,  tending  to  shorten  her  life?  A.  Yes, 
(48)  Do  you  unquestionably  recommend  the  applicant  for 
insurance?  A.  Yes."  If  there  was  nothing  peculiar 
about  her,  tending  to  shorten  life,  then  certainly  she  was  a 
fit  subject  for  insurance,  and  the  physician  in  so  saying  recora- 
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mended  her  for  insurance.  The  precise  language  of  the 
statute  need  not  be,  used.  Where,  in  answer  to  one  or  more 
questions,  or  in  some  other  way,  the  examiner,  in  words  or 
in  language  so  meaning,  declares  that  applicant  is  a  fit  sub- 
ject for  insurance,  it  is  sufficient.  The  very  evident  purpose 
of  the  statute  is  to  prevent  the  defeat  of  recovery  on  any 
policy  where  the  company  has,  by  its  skilled  agent,  examined 
and  passed  upon  the  fitness  of  the  applicant  for  insurance. 
The  estoppel  is  directed  to  inquiry  as  to  the  condition  of 
health,  and  it  is  quite  inmiaterial  what  representations  have 
been  made  or  warranties  given.  The  company,  having  investi- 
gated, and  for  itself  ascertained  and  declared  the  condition 
of  the  assured  to  be  such  as  required  by  its  rules  and  regula- 
tions, will  not  be  permitted  to  interpose  as  a  defense  the  physi- 
cal infirmities  of  the  deceased,  of  which  it  knew,  or  might 
have  known,  as  the  result  of  its  examinartion ;  and  the  fraud  or 
deceit  referred  to  is  that  of  procuring  the  report  or  certificate 
of  the  physician,  and  not  the  policy,  and  there  is  no  averment 
to  the  effect  that  the  examiner  was  misled  or  deceived  in  any 
way,  or  that  the  report  was  the  result  of  collusion  between 
him  and  the  assured.  Welch  v.  Insurance  Co.,  108  Iowa, 
284.  Whether  the  statute  is  applicable  to  a  mutual  company 
is  not  involved,  as  the  record  does  not  show  defendant  to  have 
been  such.  — Affirmed. 


L.    SCHOONOVEE  v.   OSBORNE  BrOS.,   WiLLIAM    M.    OsBORNE, 

Lewis  D.  Osborne,  and  David  Osborne,  Appellants. 

Onaranty :  oonstruction.    Under  a  guaranty  of  payment  of  money 

1  to  be  advanced  by  a  firm  of  two  members,  the  guarantor  is  HOt 

2  liable  for  advances  made  by  one  of  them  after  he  succeeded  to 
the  firm  business,  though  such  change  does  no  harm  to  the 
guarantor. 

AssiGNABiLiTT.    A  mere  offer  of  guaranty  to  a  particular  firm,  which 
8    is  .inoperative  until  acted  on  by  the  firm,  is  unassignable. 


108 

453 

100 

HHl 

106 

45;^ 

sill  142 

Ul 

147 

106 

453 

f  112  456 

106 

453 

lao 

»!7 

108 

453 

fl38 

177 

454  SoHOONOVER  V.  OsBORKB.  [108  lowa 


Application  of  paymknts.  Where  an  open,  running  account  with  a 
firm  is  continued  unchanged  with  a  member    who   buys  Che 

4  interest  of  his  co-partner  and  continues  the  business,  the  rule- 
that  payments  on  such  an  account  will  be  applied  to  satisfy  the- 
oldest  items  thereof  applies  to  payments  made  thereon  to  the 
firms'  successor 

Jodgments:  satisfaction.    Conveyance  by  a  judgment  debtor  of 

6  his  equity  of  redemption  in  land  sold  under  an  execution  issued 
thereon,  and  redemption  by  his  grantee,  is  not  a  satisfaction  of 
the  judgment,  or  recognition  of  its  validity  by  the  judgment 
debtor. 

Account  Stated:  intbrbst.  Where  customers  of  a  bank  receive 
their  pass-book,  knowing  that  charges  for  interest  are  made  their- 

7  in,  and  make  no  objection  thereto,  the  balance  shown  is  in  the 
nature  of  an  account  stated;  and  the  interest  charges  can  no  more 
be  impeached  than  if  they  had  been  paid,  and  an  action  brought 
to  recover  them. 

Levy  of  attachmknt:  Estoppef.  Where  defendants  whose  property 
is  attached  file  counterclaims  based  on  a  wrongful  levy  of  attach- 
ment, and  the  sheriff  takes  manual  possession,  and  continues  to 

8  hold  the  property  until  the  trial,  neither  party  will  be  heard  to  say 
that  there  was  no  valid  levy  because  notice  of  the  attachment 
was  not  served. 

SuTFiciENcr.  The  return  of  a  writ  of  attachment  recited  that 
defendant  was  not  found  within  the  county,  and  it  further 
appeared  that,  four  days  after  the  levy  was  made  both  on  rea 

5  and  personal  property,  notice  of  the  levy  on  the  real  estate  was 
served  on  him.  Htld,  that  the  levy  was  sufficient,  both  on  his 
real  and  personal  property,  so  far  as  notice  was  necessary  to  its 
validity. 

Appeal  from  Jones  District  Court, — Hon.  W.  G.  Thomp- 
son, Judge. 

Thursday,  May  18,  1899. 

Acton  against  defendants,  Osborne  Bros.,  William  M. 
Osborne,  Lewis  D.  Osborne,  and  David  Osborne,  on  a  pr(Hnis- 
gory  note,  and  for  the  amount  of  an  account  against  Osborne 
Bros.,  William  M.  Osborne,  and  Lewis  D.  Osborne,  which 
it  is  claimed  defendant  David  Osborne  guarantied.  The  action 
was  aided  by  attachment,  which  it  is  claimed  was  levied 
upon  all  the  property  of  the  defendants.  Defendants  Osborne 
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Bros.,  William  M.  Osborne,  and  Lewis  D.  Osborne  pleaded 
usury,  and  also  a  counterclaim  on  the  attachment  bond. 
Defendant  David  Osborne  denied  the  allegations  of  the  peti- 
tion ;  alleged  that,  if  he  signed  the  note  and  guaranty  bond 
sued  on,  he  was  not  in  his  right  mind  when  he  did  so,  and 
that  there  was  no  consideration  therefor ;  and  further  alleged 
that  he  made  no  guaranty  to  plaintiff,  but  that  his  guaranty, 
if  any,  was  to  the  firm  of  Shaw  &  Schoonover.  He  also 
alleged  that  his  liability  on  the  guaranty,  if  any,  has  been 
extinguished  by  payment  of  the  principal  obligation,  and 
further  pleaded  a  counterclaim  on  the  attachment  bond.  On 
the  issues  thus  joined  the  case  was  tried  to  a  jury,  resulting 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of  thirty- 
two  thousand  and  forty-six  dollars  and  sixty-four  cents. 
Defendants  appeal. — Affirmed  in  part,  and  reversed  in  part. 

Sheean  &  McCam,  M,  W,  Herrich,  P.  0,  EUison  and 
Jamison  £  Smyth  for  appellants. 

Remley,  Ney  &  Remley  and  Ercanbeck  &  Lawrence 
for  appellee. 

Deemer,  J. — Prior  to  June  28,  1894,  Shaw  &  Schoon- 
over was  a  co-partnership  consisting  of  W.  T.  Shaw  and  plain- 
tiff, doing  a  banking  business  in  the  city  of  Anamosa,  Iowa. 
On  that  day  the  firm  was  dissolved,  and  plaintiff  purchased, 
and  became  the  sole  owner  of,  the  assets  of  the  firm.  Osborne 
Bros,  is  also  a  co-partnership,  engaged  in  the  livery  business, 
and  in  the  buying  and  selling  of  stock.  Its  members  were 
William  M.  and  Lewis  D.  Osborne.  This  co-partnership  had 
been  doing  business  with  the  firm  of  Shaw  &  Schoonover  for 
many  years  prior  to  its  dissolution,  and  continued  to  do 
business  with  plaintiff  thereafter,  and  imtil  the  commence- 
ment of  this  suit  The  note  on  which  the  action  in  part  is 
based  is  for  ten  thousand  dollars,  and  was  executed  by 
Osborne  Bros,  and  David  Osborne,  the  other  defendant,  on 
the  first  day  of  January,  1891.     The  account  which  is  the 


456  ScHooNovBE  V  Osborne.  [108  Iowa 


other  part  of  plaintiff's  cause  of  action  is  for  money  advanced 
Osborne  Bros,  by  Shaw  &  Schoonover,  and  by  Schoonover 
individually,  covering  a  period  of  years  from  August  5, 
1882,  down  to  August  5,  1896,  and  the  balance  claimed  to  be 
due  is  seventeen  thousand  two  hundred  and  six  dollars  and 

thirty-one  cents.  Plaintiff  seeks  to  charge  defend- 
1  ant  David  Osborne  with  the  payment  of  this  account 

by  reason  of  the  following  instrument  of  guaranty: 
"Anamosa,  Iowa,  May  25th,  1894.  I  hereby  agree  to  be 
security  to  Shaw  &  Schoonover  for  whatever  sum  of  money 
they  have,  or  may  hereafter,  let  my  sons,  Osborne  Brothers, 
have  to  use  in  their  business.  David  Osborne.'^  The  account 
covers  interest  items  amounting  to  nearly  eleven  thousand 
dollars,  which  it  is  claimed  were  charged  from  time  to  tim© 
on  daily  balances,  with  the  knowledge  and  consent  of 
Osborne  Bros.  These  charges  were  made  at  the  rate  of  ten 
per  cent,  until  the  legal  rate  by  contract  was  changed  to  eight 
and  after  that  at  eight  per  cent  There  never  was 
any  written  agreement  by  Osborne  Bros,  to  pay  any  rate 
per  cent,  as  interest.  The  account  that  Shaw  &  Schoonover 
had  with  Osborne  Bros,  was  never  closed,  but  was  continued 
after  plaintiff  succeeded  to  the  interests  of  his  firm 
just  as  it  had  been  prior  to  that  date.  Osborne  Bros,  were 
charged  with  checks  drawn  on  the  bank,  and  with  inter- 
est^ and  credited  with  the  deposits,  just  as  if  there  had  been 
no  change  in  the  membership  of  the  banking  firm.  After 
Schoonover  succeeded  to  the  business  of  that  firm,  Osborne 
Bros,  deposited  more  than  twenty  thousand  dollars,  which 
was  credited  to  their  account  At  the  time  of  the  dissolution 
of  the  firm  they  were  indebted  to  it  in  the  sum  of  sixteen 
thousand  five  hundred  and  eighty-five  dollars  and  eighty-five 
cents,  as  shown  by  the  books  of  the  bank.  Defendant  David 
Osborne  asked  instructions  to  the  effect  that,  if  the  jury 
found  his  mental  condition  was  such  at  the  time  he  signed 
the  note  and  guaranty  that  he  did  not  know  what  he  was 
doing,  their  verdict  should  be  for  him.    He  further  requested 
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the  court  to  charge  that  he  was  not  liable  on  the  guaranty 
for  money  advanced  by  plaintiff,  and  that,  if  Osborne  Bros, 
made  payments  on  their  account  after  the  dissolution  of  the 
firm  of  Shaw  &  Schoonover  which  equaled  or  exceeded  the 
amount  due  that  firm  at  the  time  of  its  dissolution  their  ver- 
dict should  be  for  him,  in  so  far  as  the  account  was  con- 
cerned. Some  other  instructions  were  asked,  which  it  is  not 
necessary  to  refer  to  at  length.  The  court  refused  these 
instructions,  and  charged  the  jury  that  plaintiff  was  entitled 
to  rely  on  the  letter  of  guaranty,  and  that  David  Osborne  was 
responsible  to  him  for  the  amount  of  his  account  against 
Osborne  Bros.  ' 

As  there  was  no  evidence  of  David  Osbome*s  mental 
incapacity,  the  court  was  right  in  not  submitting  that  ques- 
tion to  the  jury.  The  other  propositions  are  of  more 
diflBculty;  and  the  first  is,  is  defendant  David  Osborne 
liable  to  plaintiff  on  a  guaranty  made  to  Shaw  & 
Schoonover?  Announcement  of  a  few  elementary 
2  principles    of    law    will    help    to    solve    this    ques- 

tion: A  contract  of  guaranty  or  suretyship  is  said 
to  be  strictissimi  juris,  and  one  in  which  the  guarantor  has 
the  right  to  prescribe  the  exact  terms  upon  which  he  will 
enter  into  the  obligation,  and  to  insist  on  his  discharge  if 
those  terms  are  not  observed.  It  is  not  a  question  whether  he 
is  harmed  by  a  deviation  to  which  he  has  not  assented.  He 
may  plant  himself  on  the  technical  obligation:  "This  is 
not  my  contract.  ^Non  haec  in  foedera  veniy  Bams  v. 
Barrow,  61  N.  Y.  39 ;  Kingsbury  v.  Westfall,  61  N.  Y.  356 ; 
Fellows  V.  Prentiss,  3  Denio,  512;  Allison  v.  Butledge,  5 
Ter.  193;  Bussier  v.  Chew,  5  Phila.  70;  Penoyer  v.  Watson, 
16  Johns.  100.  "A  rule  never  to  be  lost  sight  of  in  determin- 
ing the  liability  of  a  surety  or  a  guarantor  is  that  he  is  a 
favorite  of  the  law,  and  has  a  right  to  stand  on  the  strict 
terms  of  his  obligation,  when  such  terms  are  ascertained. 
This  is  a  rule  universally  recognized  by  the  courts,  and  is 
applieabfe  to  every  variety  of  circumstances.''     1   Brandt 
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Suretyship  (2d  ed.),  134,  135;  People  v.  Chalmers,  60  N. 
Y.  154;  State  v.  ChurchtU,  48  Ark.  426  (3  S.  W.  Rep.  352, 
880).  Again  it  has  been  said:  "A  surety  or  a  guarantor 
usually  derives  no  benefit  from  his  contract  His  object 
generally  is  to  befriend  the  principal.  *  *  *  The  guar- 
antor is  liable  only  because  he  has  agreed  to  become  so.  He 
is  bound  by  his  agreement,  and  nothing  else.  *  *  It 
has  been  repeatedly  decided  that  he  is  under  no  moral  obli- 
gations to  pay  the  debt  of  his  principal.  Being  then  bound 
by  his  agreement  alone,  and  deriving  no  benefit  from  the 
transaction,  it  is  eminently  just  and  proper  that  he  should 
be  a  favorite  of  the  law,  and  have  a  right  to  stand  on  the 
strict  terms  of  his  obligation.  To  charge  him  beyond  its 
terms,  or  to  permit  it  to  be  altered  without  his  consent  would 
be,  not  to  enforce  the  contract  made  by  him,  but  to  make 
another  for  him."  In  applying  these  rules  courts  have 
usually  held  that  a  guaranty  addressed  to  a  particular  person 
can  only  be  acted  upon  and  enforced  by  that  party.  See 
Taylor  v,  Wetmore,  10  Ohio,  490;  Bank  v.  Liefendorf,  90 
HI.  396;  Crane  Co,  v.  Specht,  39  Neb.  123  (57  K  W.  E«p. 
1015)  ;  Penoyer  v.  Watson.  16  Johns.  100.  Thus,  in  Smith 
V.  Montf/omery,  3  Tex.  199,  the  defendant  wrote  and  for- 
warded a  letter  of  credit,  as  follows:  "Col.  Smith  &  Pil- 
grim— Gentlemen :  Mr.  A.  W.  Tennard  wishes  to  get  some 
dry  goods  on  time.  If  you  will  furn^'sh,  T  will  see  you  paid, 
as  far  as  the  amount  of  $3,000,  and  much  oblige,  yours,  with 
respect,  James  S.  Montgomery."  This  was  addressed  on 
the  back  to  Smith  alone.  Smith  and  Pilgrim  had  been 
partners  in  business,  but  a  short  time  before  had  dis- 
solved partnership.  The  letter,  on  the  back,  being  addressed 
to  Smith  alone,  it  was  delivered  to  him,  and  he  supplied  th^ 
goods  to  Tennard,  who  failed  to  make  payment;  and  suit 
was  brought  to  recovei  from  Montgomery,  as  guarantor. 
The  court,  in  deciding  the  case,  says :  "Upon  consideration, 
we  must  look  to  the  address  on  the  face  of  the  letter,  and  not 
to  the  direction  on  the  back  of  it,  to  ascertain  the  party  to 
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whom  its  application  and  promise  were  intended  by  the 
writer  to  have  been  made ;  that,  bearing  upon  its  face  a  direc- 
tion and  address  full  and  complete  and  free  from  ambiguity, 
we  must  take  that  as  the  certain  criterion  to  determine  its 
application,  without  regard  to  the  discrepancy  in  the  super* 
scription.  If  the  letter  did  not  bear  upon  its  face  the  proper 
address,  resort  might  be  had  to  the  superscription,  or  perhaps 
to  other  extrinsic  evidence,  if  necessary,  to  determine  its 
direction  and  application.  Bell  v.  Bruen,  1  How.  169.  But 
when  the  contract,  on  its  face,  is  complete  and  perfect,  and 
certain  to  every  intent,  as  well  in  respect  to  the  parties  as  to 
the  subject-matter,  we  do  not  think  it  admissible  to  resort  to 
anything  extrinsic  to  control  the  express  terms  and  clear 
import  of  the  face  of  the  instrument.  *  *  *  It  is  a 
well-settled  rule,  applicable  to  this  class  of  cases,  that  the 
liability  of  a  guarantor  or  surety  cannot,  by  implication  or 
otherwise,  be  extended  beyond  the  terms  of  his  actual  engage- 
ment. It  does  not  matter  that  a  proposed  alteration  would 
even  be  for  his  benefit,  for  he  has  a  right  to  stand  upon  the 
very  terms  of  his  agreement.  The  case  must  be  brought 
strictly  within  the  terms  of  the  guaranty,  when  reasonably 
interpreted,  or  the  guarantor  will  not  be  liable."  To  the 
same  effect.  Bams  v,  Barrow,  61  N.  Y.  39.  We  are  aware 
that  some  courts  have  held  that,  when  a  guaranty  is  made  to 
a  house  as  a  house,  the  circumstance  of  taking  in  a  new 
partner  makes  no  difference  a^  to  the  extent  of  the  engage- 
ment. See  Pease  v.  Hirst,  10  Barn.  &  C.  122;  Greer  v, 
Bitsh,  57  Miss.  575;  Barclay  r.  Lucas,  1  Term  R.  291,  note. 
But  in  all  of  these  cases  there  was  something  on  the  face  of 
the  instrument  which  indicated  that  the  guarantor  intended 
to  be  bound  to  the  house  or  concern,  no  matter  what  its 
membership.  Thus,  in  the  first  case,  the  note  guarantied  was 
made  payable  to  the  firm  or  order.  In  the  last,  the  conduct 
of  one  Jones  in  a  shop  or  counting  house  was  guarantied. 
The  true  rule,  we  think,  is  that  announced  by  Chief 
Justice  Marshall  in  the  case  of  Orant  v.  Naylar,  4  Cranch, 
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224.  The  facts  were  as  follows:  A  letter  of  credit  was 
addressed  to  John  and  Joseph  Naylor.  The  goods  were 
furnished  by  John  and  Jeremiah  Naylor.  The  letter  was 
designed  for  John  and  Jeremiah  Naylor,  and  action  was 
brought  by  them  thereon.  Chief  Justice  Marshall,  in  decid- 
ing the  ease,  says :  "That  the  letter  was  really  designed  for 
John  and  Jeremiah  Naylor  cannot  be  doubted ;  but  the  prin- 
ciples which  require  that  the  promise  to  pay  the  debt  of 
another  shall  be  in  writing,  and  which  will  not  permit  a  writ- 
ten contract  to  be  explained  by  parol  testimony,  originate  in 
a  general  and  a  wise  policy,  which  this  court  cannot  relax  so 
far  as  to  except  from  its  operation  cases  within  the  principle. 
Already  have  so  many  cases  been  taken  out  of  the  statute  of 
frauds  which  seem  to  be  within  its  letter  that  it  may  be  well 
doubted  whether  the  exceptions  do  not  let  in  many  of  the  mis- 
chiefs against  which  the  rule  was  inteiided  to  guard. 
^  *  *  On  examining  the  cases  which  have  been  cited  at 
the  bar,  it  does  not  appear  to  the  court  that  they  authorized 
the  explanation  of  the  contract  which  is  attempted  in  this 
case.  This  is  not  a  case  of  ambiguity.  It  is  not  an  ambiguity 
patent,  for  the  face  of  the  letter  can  excite  no  doubt  It  is  not 
a  latent  ambiguity,  for  there  are  not  two  firms  of  the  name  of 
John  &  Joseph  Naylor  &  Co.,  to  either  of  which  this  letter 
might  have  been  delivered.  *  *  *  In  such  a  case  the 
letter  itself  is  not  a  written  contract  between  Daniel  Grant, 
the  writer,  and  John  and  Jeremiah  Naylor,  the  persons  to 

whom  it  was  delivered.    To  admit  parol  proof  to  make  such 

• 

a  contract  is  going  further  than  courts  have  ever  gone,  where 
the  writing  is  itself  a  contract,  not  evidence  of  a  contract,  and 
where  no  pre-existing  obligation  bound  the  party  to  enter  into 
it"  4  Cranch,  224.  See,  also,  as  sustaining  these  conclusions, 
Devaynes  v.  Noble,  3  Eng.  Ruling  Cas.  336 ;  Pemberton  v, 
Odkes,  4  Russ.  154;  Bill  v.  Barker,  16  Gray,  62;  Bamett  v. 
Smith,  17  HI.  565.  In  Hunt  v.  Gray,  76  Iowa,  268,  we 
announced  the  same  rule,  as  follows:  ''Where  there  is  no 
lunbiguity  in  the  writing,  there  can  be  no  resort  to  parol  evi- 
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dence  to  ascertain  the  meaning  of  the  parties,  or  the  sense- 
in  which  the  words  of  the  agreement  were  intended,  but  they 
must  be  construed  according  to  the  context  and  usage  of  the 
language."  Aside  from  this  there  is  no  claim  in  the  petition 
that  the  guaranty  was  to  any  other  person  or  persons  thaa 
those  to  whom  it  was  addressed,  Shaw  &  Schoonover,  and 
they  alone  could  rely  upon  it;  and,  as  the  guarantor  did  not 
undertake  to  become  responsible  for  any  money  Schoon-  ' 
over  should  let  his  sons  have  for  use  in  their  business,  he 
should  not  be  charged  therewith. 

Appellee  contends,  however,  that  a  contract  of  guaranty^ 
under  our  Code,  is  assignable,  and  that  Schoonover,  aa 
assignee,  may  recover  thereon.    Let  it  be  conceded  that  such 

a  contract  is  assignable, — as  we  have  no  doubt  it  is, — 
3  yet    it    does    not    follow    that    a    mere    offer    of 

guaranty  is  assignable  before  it  is  acted  upon. 
In  other  words,  we  have  no  doubt  that  the  obliga- 
tion of  the  guarantor  to  the  firm  of  Shaw  &  Schoon- 
over for  the  balance  due  them  from  Osborne  Bros. 
at  the  time  they  dissolved  was  assignable,  and  that 
Schoonover  became  the  owner  thereof,  and  had  the  right  to 
enforce  the  same.  This  is  what  is  held  in  Bank  v.  Carpenter, 
41  Iowa,  518.  But  that  is  quite  a  different  proposition  from 
the  claim  that  Schoonover  could  act  on  David  Osborne's 
guaranty  after  the  dissolution  of  the  firm  of  Shaw  &  Schoon- 
over. In  one  case  there  is  a  completed  contract,  which  is 
assignable.  In  the  other  there  is  a  mere  offer  of  guaranty 
to  a  particular  firm,  whfch  is  inoperative  until  acted  upon 
by  that  firm.  And  this  offer  cannot  be  assigned,  for 
the  reason  that  the  guarantor  has  the  right  to  select  his  own 
creditor.  If  he  does  not  have  that  right,  then  there  is  no 
difference  between  a  general  guaranty  and  one  addressesd  to 
particular  persons.  That  there  is  a  difference,  all  the  authori- 
ties are  agreed,  and  in  principle  there  must  be;  for  it  can- 
not be  that  one  may  make  another  his  debtor  without  his  con- 
sent and  against  his  protest. 
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As  the  guaranty  did  not  bind  the  maker  for  advance- 
ments made  by  plaintiff  to  the  principal  debtor,  the  next 
question  is,  can  plaintiff  recover  for  the  balance  due  from 
Osborne  Bros,  to  Shaw  &  Schoonover  at  the  time  of  the  disso- 
lution of  the  last-named  firm  ?    That  he  may  do  so  is  certain, 

unless  this  balance  has  been  paid.  As  we  have  seen 
4  the  account  was  continued  as  if  there  had  been  no 

change  in  the  firm.  By  carrying  this  balance  into 
the  general  account,  plaintiff  made  it  a  part  of  his  general 
nmning  account.  On  this  account  he  made  credits  exceeding 
two  hundred  thousand  dollars  after  the  dissolution  of  the 
firm.  How  should  these  credits  be  applied?  The  general 
rule  is  that  they  should  be  applied  to  the  payment  of  debit 
items  in  the  order  of  their  dates.  Pidcock  v.  Voorhies,  84 
Iowa,  710;  Bank  v  HollinsworiJi,  78  Iowa,  575,  and 
authorities  cited.  Is  that  rule  applicable  to  the  facts 
in  this  case?  Had  the  account  been  broken  at  the 
time  the  firm  of  Shaw  &  Schoonover  dissolved,  had  it  not 
been  continued  by  Schoonover  as  an  open,  continuous  account, 
or  had  Schoonover  done  anything  to  indicate  that  he  did  not 
intend  the  general  rule  as  to  application  of  payments  to  apply, 
there  would  be  much  force  in  appellee's  position,  and  the 
authorities  cited  by  his  counsel  would  apply.  See  Porter  v. 
Railroad  Co.,  99  Iowa,  351.  But,  as  we  understand  it,  the 
account  was  not  even  balanced  at  that  time.  If  it  was,  it 
was  simply  to  indicate  the  value  of  the  assets  of  the  firm; 
and  Schoonover  thereafter  treated  that  balance,  or  the  amount 
then  due,  as  a  part  of  one  continuous,  open  account  against 
Osborne  Bros.  Indeed,  he  sues  on  a  continuous  account 
commencing  in  August,  1882,  and  continuing  without  intei> 
ruption  down  to  August  5,  1896.  He  no  doubt  thought 
that  he  could  rely  on  the  guaranty  in  suit,  and  never  for  a 
moment  looked  upon  the  account  as  other  than  a  continuous, 
open,  and  running  one.  Under  such  a  state  of  facts,  it  is  clear 
that  the  credits  made  from  time  to  time  on  that  accoimt 
should  be  applied  to  the  extinguishment  of  the  oldest  items 
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thereof ;  and,  as  these  credits  are  very  largely  in  excess  of  the 
amount  owing  by  Osborne  Bros,  to  Shaw  &  Schoonover,  that 
account  is  fully  settled  and  paid,  and  there  can  be  no  recovery 
from  David  Osborne  on  account  of  his  guaranty.  See,  as 
sustaining  these  conclusions,  Hersey  v.  Bennett,  28  Minn. 
86  (9  N.  W.  Rep.  590) ;  Devwynes  v.  Noble,  1  Meriv.  572; 
Crompton  v.  Pratt,  105  Mass.  255.  What  is  known  as  the 
'^Clayton  Case''  {D&vaynes  v.  Noble,  supra)  is  exactly  in 
point,  as  also  is  Pemberton  v.  Oakes,  4  Buss.  154.  Morgan 
V.  Tarbell,  28  Vt  498,  is  another  case  much  like  the  one  at 
bar,  and  it  is  there  held  that  payments  should  be 
applied  to  the  satisfaction  of  the  old  balance.  The  court 
erred  in  not  instructing  as  requested,  and  in  charging  the 
jury  that  plaintiff  might  rely  on  the  written  guaranty. 

Defendants  filed  a  motion  to  release  and  discharge  the 
attached  property  because  no  notice  of  the  attachment  was 
ever  served  on  them.  The  property  attached  consisted  of 
certain  personal  property  belonging  to  Osborne  Bros,  and 
L.  D.  Osborne,  and  certain  real  estate  and  personal  property 
belonging  to  David  Osborne.  It  affirmatively  appears  that 
no  notice  in  writing  was  served  upon  William  M.  or  L.  D. 
Osborne.  A  copy  of  the  inventory  and  appraisement  was 
delivered  to  L.  D.  Osborne,  but  this  is  in  no  sense  a  notice, 
and  does  not  meet  the  requirements  of  the  statute.  But  as 
defendants  Osborne  Bros,  and  L.  D.  Osborne  filed  counter- 
claims based  upon  the  wrongful  levy  of  the  attachment,  and 
as  the  sheriff  in  fact  took  manual  possession  of  the  property, 
and  continued  to  hold  it  down  to  the  time  of  trial,  neither 
party  should  be  heaid  to  say  that  there  was  no  valid  levy. 
Plaintiff  surely  cannot  deny  it,  and  as  defendants  have  elected 
to  counterclaim  for  their  damages,  they  should  not  be  per- 
mitted to  say,  after  they  have  suffered  defeat  upon  that  issue^ 
that  there  was  in  fact  no  levy.  Ha/milton  v.  Hartinger,  96 
Iowa,  7.  Had  defendants  stood  upon  their  motion  to  dis- 
charge, and  not  pleaded  a  counterclaim  for  damages,  they 
would  undoubtedly  be  entitled  to  a  release  and  return  of  the 
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property.  Bank  v.  Kellogj^  81  Iowa,  124,  is  not  in  point 
The  attempted  levy  in  that  case  was  on  real  estate ;  and  plain- 
tiff, by  objecting  to  defendants'  evidence  to  sustain  his 
counterclaim,  evidently  withdrew  all  claim  to  the  property 
under  the  invalid  attachment  There  is  this  additional  fact 
with  reference  to  the  levy  upon  David  Osborne's  property: 
The  return  shows  that  no  notice  was  given  him,  but  it  also 
recites  that  David  Osborne  was  not  found  vrfthin  the  county. 
It  further  appears  that  the  writ  was  levied  upon  his  property 
on  August  6,  1896,  and  that  notice  of  the  levy  on  real  estate 
was  served  upon  him  on  the  10th  day  of  August,  1896.  The 
levy,  therefore,  was  sufficient,  both  on  the  real  and  personal 
property  of  David  Osborne,  and  the  motion  to  discharge  was 
properly  overruled.    Ba/nJc  v.  Converse,  101  Iowa,  307. 

II.  Appellee  has  filed  a  motion  to  dismiss  the  apoeal 
because  appellant  David  Osborne  has  satisfied  and  performed 
the  judgment     The  facts  with  reference  to  this  contention 

are  that  defendant  David  Osborne,  after  sale  of  his 
6  real  estate  on  execution  upon  the  judgment  rendered 

in  this  case,  sold  his  equity  of  redemption  to  W.  T. 
Shaw,  who  in  turn  conveyed  to  Ella  Osborne,  one  of  defend- 
ant's daughters,  who  made  redemption  from  the  execution 
sale.  The  conveyance  was  really  from  David  Osborne  to  his 
daughter,  and  the  deed  was  made  to  Shaw  to  secure  him  for 
money  advanced.  After  the  redemption  was  completed,  Shaw 
conveyed  to  Ella  Osborne,  and  she  made  a  mortgage  back  to 
Shaw  to  secure  him  for  the  amount  advanced.  David  Osborne 
has  not  in  fact  paid  the  judgment,  or  any  part  thereof,  nor  has 
he  in  any  manner  recognized  its  validity.  The  motion  to  dis- 
miss the  appeal  is  therefore  overruled.  As  sustaining  our  con- 
clusions on  this  proposition,  see  Tiffany  v.  Tiffany ,  84  Iowa, 
122 ;  Grim  v.  Semple,  39  Iowa,  570. 

III.  But  one  question  remains,  and  that  is,  what  is  the 
amount  of  interest  to  which  plaintiff  is  entitled  on  his 
account  against  Osborne  Bros.  ?  The  court  instructed  that 
if  they  found  plaintiff  had  furnished  Osborne  Bros,  from 
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time  to  time  a  full  statement  of  the  account,  and  that  they 
retained  poesession  thereof  without  objection,  then 
7  such  statements  amounted  to  a  settlement,  and  were 

binding  on  them  and  their  surety,  David  Osborne; 
and  that  plaintiff  was  entitled  to  recover  the  amount  advanced 
by  him  to  Osborne  Bros,,  and  used  by  them  in  their  business, 
not  exceeding  the  amount  claimed  in  the  petition.  The 
account,  as  we  have  seen,  embraced  large  amounts  charged, 
as  interest  on  daily  balances.  The  evidence  tended  to  show 
that  these  damages  were  entered  on  the  pass  book  or  bank 
book  delivered  to  Osborne  Bros.,  and  that  they  made  no  objec- 
tion thereto.  Plaintiff  virtually  conceded  that,  but  for  the 
fact  that  Osborne  Bros,  had  notice  and  knowledge  of  these 
charges,  he  could  not  recover  interest  Do  these  facts  change' 
the  rule  ?  We  think  they  do.  As  the  jury  may  have  found 
that  defendants  Osborne  Bros,  received  their  pass  book,  and 
knew  of  the  charges  for  interest  therein  made,  and  made  no 
objection  thereto,  the  balance  shown  was  in  the  nature  of  an 
account  stated,  and  the  interest  charges  can  no  more  be 
impeached  than  if  they  had  been  paid,  and  action  brought  to 
recover  them.  Allen  v.  Nettles'  Adm'r,  39  La.  780  (2  South. 
Rep.  602)  ;  Kmckerbocker  v.  Oauld,  115  N.  Y.  App.  533  (22 
"N".  E.  Rep.  573)  ;  Isett  v.  Ogilvie^  9  Iowa,  313.  Osborne  Bros, 
do  not  plead  usury.  They  simply  say  that  no  interest  can  be 
charged.  Under  this  state  of  the  record,  the  instructions 
asked  by  defendants  relating  to  the  subject  of  interest  were 
properly  refused.  The  judgment  as  to  Osborne  Bros.,  Wil- 
liam M.  Osborne,  and  Lewis  D.  Osborne  is  affirmed;  and, 
for  the  error  pointed  out,  the  judgment  as  to  David  Osborne 

is  BEVEBSEB. 
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B.  A.  Hall,  Appellant,  v.  K.  M.  Coffin  et  cd. 

Intoxicauts:  illi!:o\l  s^les:  Presumption.  Where  a  pharmacist  sells 
in  two  months  on  19  different  days  to  one  man,  and  on  80  to 
another,  whisky  and  alcohol  by  the  half  pint,  and  makes  similar 

1  sales  to  others,  some  of  whom  drank  intoxicants,  as  a  beyerage 
and  became  intoxicated,  the  presumption  of  illegal  sales  is 
authorized,  which  is  not  oyercome  by  reputation  that  the  business 
was  lawfully  conducted,  and  by  each  purchaser  signing  the 
statutory  statement  that  he  did  not  habitually  use  liquor  as  a 
beyerage,  and  that  it  was  for  medicinal  use. 

Plea  and  proop.    Where  a  petition  to  enjoin  the  sale  of  intoxicants 

2  charges  a  continuing  offense,  eyidence  of  illegal  sales  post  Itttm 
motam  is  competent. 

Appeal  from  Tama  District  Court. — Hon.  Obed  Caswell, 

Judge. 

Thursday,  May  18,  1899. 

Action  in  equity  for  the  abatement  of  an  allied 
nuisance,  and  to  enjoin  the  defendant  from  maintaining  a 
place  in  which  to  sell  or  to  keep  for  sale  intoxicating  liquors 
in  violation  of  law.  There  was  a  hearing  on  the  merits,  and 
a  decree  in  favor  of  the  defendants  for  costs.  The  plaintiff 
appeals. — Reversed. 

Daniel  Reamer  for  appellant. 

0.  H.  Mills  and  H,  J.  Stiger  for  appellee. 

Robinson,  C.  J. — The  petition  in  this  case  was  filed  in 
April,  1896.  It  alleges  that  the  defendants  are  registered 
pharmacists,  and  that  the  defendant  R.  M.  Coffin  is  the  owner 
of  a  lot,  which  is  described,  and  of  a  building  thereon  ;  that  he 
is  the  owner  of  certain  intoxicating  liquors  kept  for  illegal 
sale  in  the  premises;  and  that  the  defendants  established, 
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kept,  and  maintained,  prior  to  the  filing  of  the  petition,  and 
were  then  keeping  and  maintaining,  a  place  for  the  sale  of 
intoxicating  liquors  as  a  beverage,  in  violation  of  law.  The 
defendants  admit  that  they  are  registered  pharmacists,  and 
that  R.  M.  Coffin  is  the  owmer  of  the  premises,  and  of  intoxi- 
cating liquors  and  furniture  and  fixtures  kept  therein,  and 
deny  all  allegations  of  the  petition  not  thus  admitted. 

I.  It  is  shown  that  R,  M.  Coffin  made  numerous  sales 
of  intoxicating  liquors  during  the  time  commencing  with 
November,  1895,  and  ending  with  October,  1897.  In  Novem- 
ber and  December,  1895,  he  made  to  J.  W.  Shievly,  on  nine- 
teen different  days,  sales  which  included  beer,  brandy, 
whisky,  and  alcohol.  When  beer  was  sold  the  quantity  was 
usually  two  bottles.  The  alcohol,  brandy,  and  whisky 
1  were  sold  by  the  half  pint     During  the  same  time 

there  were  made  to  Frank  Morrison  thirty  different 
sales  of  brandy,  each  sale  for  but  one-half  pint.  The  sales 
to  these  two  men  were  nearly  the  same  in  January  and  Feb- 
ruary, 1896,  and  were  continued  during  the  year,  although 
less  frequently  made,  and  sales  were  made  to  them  in  1897. 
Numerous  sales  of  the  same  kind  were  made  to  others,  and 
among  them  were  many  to  men  who  drank  intoxicating 
liquors  as  a  beverage,  and  sometimes  became  intoxicated, 
although  wer  are  of  the  opinion  that  but  one  of  them  is  shown 
to  have  been  in  the  habit  of  becoming  intoxicated  when  the 
sales  were  made  to  him.  The  large  number  of  sales  regularly 
made  to  the  same  person,  and  the  character  and  habits  of 
sobriety  of  several  of  those  to  whom  they  were  made,  were 
sufficient  to  authorize  the  presumption  that  many  of  the  sales 
were  illegal,  and  to  place  upon  the  defendants  the  burden 
of  showing  that  they  were  not.  To  rebut  the  presumption 
the  defendants  introduced  evidence  to  the  effect  that  their 
business  was  reputed  to  have  been  conducted  according  to 
law.  It  was  also  shown  that  each  purchaser  signed  a  request, 
as  required  by  statute,  to  the  effect  that  the  liquor  asked  for 
was  desired  for  medical  use,  and  that  the  applicant  did  not 
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habitually  use  intoxicating  liquors  as  a  beverage.  But  that 
evidence  was  not  sufficient  to  show  that  all  the  sales  proven 
were  legal.  It  was  unlawful  for  the  defendants  to  sell  intoxi- 
cating liquor  to  any  person  who  was  in  the  habit  of  becoming 
intoxicated,  and  that  they  did  so  is  clearly  shown.  We  have 
held  that  the  seller  of  intoxicating  liquor  is  bound,  at  his 
peril,  to  know  whether  a  person  to  whom  he  sells  is  within 
the  prohibited  dass.  Fielding  v.  La  Grange,  104  Iowa,  530, 
and  cases  therein  cited.  See,  also,  8taie  v.  Mullenhoff,  74 
Iowa,  271. 

II.  The  petition  in  this  case  charges  a  continuing,  and 
not  a  past  offense,  within  the  rule  of  State  v.  WUliaans,  90 

Iowa,  513,  and  cases  therein  cited,  and  evidence  of 
2  sales  made  in  violation  of  law  after  the  commencement 

of  this  action  is  competent.  The  evidence  submitted 
satisfies  us  that  the  defendants  are  guilty  as  charged  in  the 
petition. 

The  attorney  for  the  appellant  asks  the  allowance  of  an 
attorney  fee  of  one  hundred  dollars.  It  is  not  denied  that 
the  amoimt  is  reasonable  for  the  service  rendered,  and  it  is 
allowed.    The  decree  of  the  district  court  is  bbveesed. 


HosMER  TuTTLE  V.  JoHN  CoNE,  Sheriff,  A.  F.  Shaplbiqh 
Habdwarb  Company  and  C.  H.  Swab,  Appellants. 

Declarationg  as  to  title.  Declarations  affecting  one's  title  to  personal 
property,  made  previous  to  his  acquiring  title  thereto  under  a 
bill  of  sale,  are  not  competent  evidence  against  him  to  defeat 
his  title. 

Bfidence.  Evidence  of  negotiations  for  the  purchase  of  certain  per- 
sonal property,  between  strangers  to  the  bill  of  sale  thereof,  is 
not  competent  to  defeat  the  title  acquired  under  such  circum- 
stances. 

CoMPETBNCY  OF  OPINIONS  ON  VALUE.  In  conversiou  of  bicycles,  one 
not  familiar  with  such  machines  in  general,  nor  with  the  par- 
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ticular  make  of  machine  in  controversy)  is  nevertheless  a  com- 
petent witness  as  to  Its  value,  there  being  other  sufficient  evidence 
of  competency. 

Trover:  title:  Frnuduleid  convey avc*'.  Proof  of  a  bill  of  sale,  duly 
executed  and  delivered  to  plaintiff,  previous  to  an  attachment  of 
the  property  included  therein  by  an  alleged  creditor  of  the  vendor, 
chough  fraudulent  in  fact,  is  sufficient  evidence  of  title  to  enable 
.the  vendee  to  recover  in  an  action  for  conversion  against  the 
attaching  creditor,  in  the  absence  of  proof  by  the  attachment 
plaintiff  that  he  is  a  creditor  of  the  attachment  defendant 

Appeal  from  Ceda/r  Rapids  Superior  Court, — Hon.  T.  M. 

GiBEBsoN,  Judge. 

Thursday,  May  18,  1899. 

Plaintiff  states,  as  his  cause  of  action,  that  on  May  11, 
1896,  said  company  commenced  an  action  against  Shelly 
Tuttle  for  seven  thousand  nine  hundred  and  seventy-eight 
dollars  and  four  cents,  and  procured  an  attachment  for  two 
thousand  dollars,  which  the  defendant  Cone  thereafter  levied 
upon  twenty-one  bicycles,  "which  were  in  possession  of  the 
plaintiff,  and  were  his  absolute  and  unqualified  property;" 
that  plaintiff  served  notice  of  his  ownership,  whereupon  said 
sheriff  demanded  and  received  from  the  defendant  company 
an  indemnity  bond,  with  defendant  Swab  as  surety.  Plaintiff 
alleges  that  said  attachment  was  wrongfully  levied  upon  his 
property ;  that  Shelly  Tuttle  had  no  interest  therein ;  that^  by 
reason  of  the  levy,  he  had  been  deprived  of  the  property ;  and 
that  the  reasonable  value  thereof  was  one  thousand  eight 
hundred  and  ninety  dollars ;  and  that  he  had  been  damaged, 
by  reason  of  the  loss  of  the  use  thereof,  six  hundred  and  ten 
dollars ;  wherefore  he  asks  to  recover  two  thousand  five  hun- 
dred dollars,  with  interest  The  defendant  Oone  answered, 
justifying  under  the  attachment  and  bond,  and  the  defendant 
company  answered,  denying  that  plaintiff  was  the  owner  of 
the  property  levied  upon;  that  his  pretended  ownership  is 
fraudulent;  that  said  bicycles  were  turned  over  to  him  by 
defendants  ip  the  attachment  suit  for  the  purposes  of  conceal- 
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ing  the  same  from  the  cred)itors  of  said  defendants.  Verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  for  one 
thousand  five  hundred  and  fourteen  dollars.  Defendants 
appeal. — Affirmed. 

Jamison  &  Sm^yth  for  appellants. 

Heins  &  Heins  and  Preston,  Wheeler  &  Moffit  for 
appellee. 

Given,  J. — I.  Appellants'  first  contention  is  that  the 
court  erred  in  admitting  the  evidence  of  several  witnesses  as 
to  the  value  of  the  bicycles;  the  claim  being  that  said  wit- 
nesses were  not  shown  to  be  competent  to  testify  to  their 
value,  because  not  familiar  with  the  value  of  bicycles  in  gen- 
eral, nor  of  that  particular  make.    We  have  examined 

1  each  of  these  complaints,  and  find  that  what  is  urged 
goes  rather  to  the  weight  to  be  given  to  the  testimony 

of  the  witnesses  than  to  their  competency.  We  think  the 
showing  as  to  their  competency  was  sufficient  to  allow  their 
evidence  to  be  taken. 

Appellants  complain  that  they  were  not  permitted  to  ask 
a  witness,  on  cross-examination,  as  to  the  value  of  the  wheels, 
based  upon  the  fact  of  their  number;  that  they  were  in  the 
original  frames,  in  a  vacant  storeroom  in  Cedar  Rapids,  for 
four  or  five  davs.  The  witness  was  fullv  cross-examined  as 
to  their  value,  and  we  do  not  see  that  these  facts  so  materially 
entered  into  the  question  of  value  as  that  the  ruling  was 
prejudicial. 

Appellants  complain  that  they  were  not  permitted  to  . 
show  by  the  witness  Swab  that  plaintiff  said  to  him,  along 
in    the   latter    part    of    April    or    the    first    of    May,    that 
he  was    going    to    sell    the    wheels    in    Cedar  Rap- 

2  ids    for    his    brother.    Plaintiff's    claim    of    owner- 
ship    rests     upon     a     bill     of     sale     from     Shelly 

Tuttle,  dated  and  acknowledged  May  2,  1896,  in  Cali- 
fornia, and  a  statement  such  as  that  sought  to  be  proven,  made 
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prior  to  the  time  he  acquired  his  title,  would  not  tend  to 
defeat  that  title. 

It  is  also  complained  that  the  court  excluded  certain 

letters  from  Swab  to  Shelly  Tuttle  offering  to  buy  the  wheels, 

which  were  handed  to  the  plaintiff,  to  be  transmitted, 

3  April  29, 1896.    This  proposition  was  between  parties 
strangers  to  this  transaction,  and  it  does  not  follow 

that  because  thereof  the  plaintiff  may  not  have  acquired  a 
valid  title  under  the  bill  of  sale. 

II.  Appellants  ask  an  instruction  to  the  effect  that 
the  jury  was  not  called  upon  to  determine  whether  the  defend- 
ant in  the  attachment  suit  was  indebted  to  the  plaintiff 
therein,  nor  whether  said  attachment  would  be  sustained,  and 
that  there  were  but  two  issues  in  this  case,  namely,  whether 
plaintiff  was  the  owner  of  the  bicycles  at  the  time  they  were 
taken  on  the  attachment,  and  their  fair  market  value  at  that 
Dime.  As  to  the  issues  involved,  the  court  so  instructed ;  as  to 
the  other  part  of  the  instruction  asked,  it  was  clearly  errone- 
ous. In  Dodf  V.  Kendall^  60  Iowa,  414,  a  case  similar  to  this 
the  court  said :  "The  evidence,  we  think,  shows  a  sale  and 
delivery  by  Kendall  to  Garrett.  Whether  the  sale  was  fraud- 
ulent or  not,  we  do  not  determine.     If  it  should  be 

4  •  conceded  that  it  was,  it  was  sufficient  to  pass  the  title, 

as  between  the  parties  to  it,  and  it  was  also  sufficient, 
as  against  the  plaintiffs,  unless  they  were  creditors  of  the 
vendor.  To  enable  them  to  seize  and  hold  the  property  undei 
their  attachments,  after  it  had  been  actually  sold  and 
delivered  to  Garrett,  it  was  incumbent  upon  them  to  aver  and 
prove  that  they  were  creditors  of  the  vendor.  This  they 
failed  to  do.  We  think  that  the  court  erred  in  rendering  judg- 
ment in  their  favor,  as  against  the  intervener.^'  The  court 
instructed  that  it  was  incumbent  on  the  defendant  company 
to  show  that,  at  the  time  of  the  issuing  of  the  attachment, 
the  defendants  therefin  were  indebted  to  the  attachment 
plaintiff,  and  that,  there  being  no  evidence  in  this  case  of 
such  indebtedness,  the  claim  of  appellants  that  the  transfer  of 
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the  bicycles  to  plaintiff  was  fraudulent  was  not  sustained. 
We  discover  no  evidence  upon  which  to  have  found  any 
indebtedness,  and  therefore  conclude  that  there  was  no  error 
in  refusing  the  instruction  asked,  or  in  giving  this  one  com- 
plained of.  As  no  prejudicial  errors  appear,  the  judgment  of 
the  district  court  i?  affirmed. 
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J.  B.  Clifton  v.  L.  E.  Lanqe,  Appellant 

Libel:  plea  of  justification.    A  plea,  to  an  action  for  libel,  made 
as  a  complete  defense  to  the  charge  of  malicious  intent,  that 

1  "every  fact  charged  in  the  publication  as  having  been  done  by 
plaintiff  was  the  truth,  and  in  fact  done  as  therein  charged,"  is 

4  bad,  when  acts  with  another  are  charged,  in  that  it  does  not  plead 
the  truth  of  all  the  libelous  charges. 

Mitigation:  Demurrer,    A  plea,  in  mitigation  for  damages  for  a 
libel,  that  the  matters  set  forth  in  the  publication  were  told 

2  defendant  by  others  before  the  publication  was  made,  is  bad,  on 
demurrer,  where  the  libelous  statement  purports  on  its  face  to  be 
made  on  the  personal  knowledge  of  the  writer. 

Privilege:  Public  officer.    The  publication  of  an  attack  upon  the 
8    private  character  of  a  public  official  is  not  privileged. 

Appeal  from,  Pocahontas  District  Court, — Hon.  W.  B.  Quar- 

TON,  Judge. 

Fbiday,  May  19,  1899. 

Action  at  law  to  recover  damages  caused  by  the  publica- 
tion by  the  defendant,  in  a  weekly  newspaper,  of  the  follow- 
ing, of  and  concerning  the  plaintiff :  "Modem  Justice  (?) 
Should  two  men  hold  up  a  third  man  on  the  streets  of  Laurens 
in  broad  daylight,  and  rob  him  of  sixty-five  dollars  to  seventy- 
five  dollars,  the  robbers  would  be  sure  to  serve  a  term  in  the 
penitentiary,  and  the  authorities  might  find  it  difficult  to 
prevent  them  from  being  lynched.  Yet  modem  justice,  in  the 
disguise  of  law,  committed  a  crime  equally  as  great  a  few 
days  ago,  and  the  methods  employed  and  tactics  plied  were 
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no  more  dishonorable  than  highway  robbery.  The  parties 
who  did  the  holding  up  were  J.  S.  Clifton,  a  justice  of  the 
peace,  and  J.  W.  Convey,  a  constable,  and  the  party  they 
attempted  to  rob  was  Chas.  Snider ;  and  they  probably  would 
have  succeeded,  had  not  the  matter  become  public,  and  out- 
siders come  to  his  rescue  in  time  to  appeal  to  a  higher  court, 
where  snap  judgments  are  not  engineered  by  the  aid  of  the 
court,  and  save  his  home  from  being  sold  on  a  judgment 
rendered  by  two  vultures  sitting  ready  to  pounce  upon  and 
divide  the  spoils.  Did  J.  S.  Clifton  do  as  he  would  like  to 
be  done  by  if  he  was  in  Snider's  place?  iHd  he  give  both 
sides  justice?  Was  there  any  honorable  act  done  by  the 
justice  from  start  to  finish  ?  If  so,  what  ?  Could  the  James 
gang  have  done  worse,  if  they  had  presided  in  Clifton's  place  ? 
Take  down  these  signs  of  'Justice,'  and  print  in  large  letters, 
and  hang  there  instead,  the  more  appropriate  sign  of  'Modem 
Crucifixion/  Honorable  justices  and  constables  are  essential 
and  necessary  to  every  community,  but  when  they  become 
hawks  and  vultures,  perched  in  dark  comers  waiting  for 
some  weakling  to  fall  by  the  wayside,  and  pounce  upon  them 
and  devour  them  because  they  are  weak,  poor,  and  helpless, 
then,  the  sooner  they  are  exposed  and  receive  deserved  pun- 
ishment, the  better  it  will  be.  Now,  right  here  is  where  the 
dishonorable  act  of  the  court  comes  in,  and  where  the  gross 
and  dishonest  prejudice  of  J.  S.  Clifton,  the  justice  of  the 
peace,  helped  in  the  rotten  and  infernal  steal.  He  knew  that 
Paige  was  Snider's  attorney;  he  knew  that,  if  Snider  was 
able  to  conduct  the  case  himself,  he  would  not  have  hired 
an  attorney,  and  as  Paige  was  the  first  attorney  to  appear  in 
the  case,  and  had  only  left  the  room  to  get  authorities  to 
cite,  why  did  he  not  wait  until  Paige  got  back  ?  Why  did 
he  not  give  the  defendant  one-tenth  of  the  courtesy  he  had 
extended  to  the  plaintiff  by  running  around  town  and  appris- 
ing them  that  the  case  would  be  contested  on  the  part  of  the 
defendant  ?  Why  did  he  not  do  that,  we  ask  ?  He  shows  by 
bis  act  that  be  was  a  party  to  the  theft  and  dishonorable 
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act."  Plaintiff  alleges  that  this  publioation  was  willfully 
and  maliciously  made  concerning  him,  to  his  actual  damage 
five  thousand  dollars,  for  which  and  for  exemplary  damages 
he  asks  judgment.  The  defendant  answered,  admitting  that 
he  published  said  articles,  "but  denies  any  malice  in  the 
publication."  He  further  answered,  setting  up  at  great 
length  six  -defenses,  some  of  which  are  claimed  to  be  a  justifi- 
cation of  the  publication,  and  others  in  the  mitigation  of  dam- 
ages. The  plaintiff  demurred  to  all  the  defenses,  except  the 
first,  as  stated  above,  and  the  demurrer  was  sustained  to  all 
except  the  fourth.  After  the  evidence  was  all  introduced, 
the  fourth  defense  was,  on  motion  of  the  plaintiff,  withdrawn 
from  the  consideration  of  the  jury.  The  case  was  submitted 
to  the  jury  on  the  issue  of  malice  in  fact,  and  as  to  the  amount 
of  damages.  Verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff  for  two  hundred  dollars.  Defendant  appeals. 
— Affirmed, 

J,  A,  0.  Yeoman  and  Wright  &  Nugent  for  appellant 
F.  H.  Helsell  for  appellee. 

Given,  J. — I.  In  view  of  the  questions  involved,  we 
regret  that  the  case  is  submitted  without  argument  for  appel- 
lee. The  publication  is  conceded  to  be  libelous  and  actionable 
per  se.  By  the  first  division  of  the  answer,  we  have  the  single 
issue  whether  it  was  maliciously  published,  and  it  was  upon 
this  issufe  that  the  case  was  submitted  to  the  jury.  The 
defendant,  "for  a  second  and  complete  defense,  *  *  * 
states  that  every  fact  charged"  in  the  publication  to  have 
been  done  by  the  plaintiff  "was  the  truth,  and  in  fact  done  as 

therein  charged."  Such  a  plea  must  be  as  broad  as 
1  the  charge  made.    This  is  not  so.    It  merely  pleads  as 

true  what  are  stated  to  have  been  the  acts  of  the  plain- 
tiff, and  does  not  plead  the  truth  of  the  libelous  charges.  To 
plead  that  part  of  the  charge  is  true  is  not  sufficient;  the 
entire  libelous  charge  must  be  alleged  to  be  true ;  and,  if  thiQ 
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was  the  defendant's  purpose,  he  should  have  pleaded  it  in 
unmistakable  language.  Hollenbeck  v.  Ristine,  105  Iowa, 
488;  Townshend  Slander  and  Libel,  section  212  The 
demurrer  was  properly  sustained  to  this  defense. 

II.  The  third  division  of  the  answer  sets  up  matters 
in  mitigation  of  damages.  It  is  a  lengthy  statement  of 
matters  concerning  the  transactions  mentioned  in  the  publi- 
cation, which  the  defendant  alleges  he  had  heard,  and  that 
were  told  to  him  before  he  made  the  publication.  In  Newell 
Defamation,  section  71,  after  stating  the  general  rule  that  evi- 
dence of  previous  publications  by  others  is  inadmissible  in 
mitigation  of  damages,  it  is  said :  "To  this  rule  there  seems 
to  be  one  exception :  If  defendant,  in  repeating  the  story  as 
it  reached  him,  gives  it  as  hearsay,  and  states  the  source  of 
his  information,  then,  but  only  then,  is  the  fact  that  he  did 
not  originate  the  falsehood,  but  innocently  repeated  it, 
allowed  to  tell  in  his  favor,  as  proving  that  he  bore  the  plain- 
tiff no  malice."    It  is  further  said:    "But  where  the 

2  libel  does  not,  on  the  face  of  it,  purport  to  be  derived 

from  any  one,  but  it  is  stated  as  of  the  writer's  own 
knowledge,  then  evidence  is  wholly  inadmissible  to  show  that 
it  was  copied  from  a  newspaper  or  communicated  by  a  cor- 
respondent." See,  also,  Blocker  v.  Schoff,  83  Iowa,  266. 
There  was  no  error  in  sustaining  the  demurrer  to  this  divis- 
ion of  the  answer,  nor  in  excluding  evidence  in  support  of  it, 
nor  in  the  instruction  complained  of. 

III.  In  the  fifth  division  of  the  answer  it  is  alleged,  a» 
a  complete  defense,  that  said  publication  is  privileged.  The 
law  is  well  settled  that  a  fair  and  true  publication,  without 
malice,  of  a  judicial  proceeding,  or  of  anything  stated 
as  a  part  thereof,  or  "a  criticism  of  an  official  act  of  a  public 
officer,  made  without  malice,  and  not  containing  any  attack 
upon  his  private  character,"  is  privileged.  Townshend 
Slander  and  Libel,  section  208,  and  note;  McBee  v.  Fulton, 
47  Md.  403;  McAllister  v.  Press  Co.,  76  Mich.,  338  (43  N. 
W.  Rep.  431)  ;  13  Am.  &  Eng.  Enc.  Law,  419,    In  Comfort 
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V.  Young,  100  Iowa,  at  page  630,  we  said :    "It  was  for  the 
court  to  determine  whether  the  publication  was  privi- 

3  leged  or  not"     The  publication  admitted  to  have 
been  made  is  not  privileged,  for  the  reason  that  it 

contains  an  attack  upon  the  private  character  of  the  plainti£F, 
and  it  is  not,  therefore,  a  privileged  publicatSon ;  and  there 
was  no  error  in  sustaining  the  demurrer  to  the  fifth  division 
of  the  answer. 

IV.     In  the  fourth  division  of  the  answer,  which  was 

withdrawn  on  plaintiffs  motion,  the  defendant  recites  at 

length,  as  facts,  matters  preceding  and  occurring  on  the  trial 

referred  to  in  the  publication,  substantially  as  set 

4  forth  in  the  third  division.    In  conclusion,  he  allies 
that  said  matters  set  out  as  facts  were  true,  that  the 

publication  was  of  comments  fairly  arising  thereon,  and  that 
the  imputations  published  were  true,  and  were  in  good  faith 
and  without  malice.  For  reasons  already  stated,  this  plea  is 
not  broad  enough  to  constitute  a  justification  on  the  grounds 
of  the  truth  of  the  matters  charged.  The  plea  is  not  as  broad 
as  the  charge.  Therefore  there  was  no  error  in  withdrawing 
it  on  plaintiffs  motion.  We  discover  no  prejudicial  error, 
and  the  judgment  is  therefore  affirmed. 


HI  186         In  the  Matter  of  B.  0.  Bradley,  H.  G.  Hansen  et  al.,  Peti- 
112!  441'  tioner's  Application  for  Drainage  of  Lands,  Appellants. 

Special  Proceediugrs:  jury  trial.    In  the  absence  of  a  special  pro- 
2    vision  requiring  it,  there  is  no  right  to  trial  by  jury  in  condem- 
nation cases. 

Same.    The  provision  of  Code,  Section  1947,  that  in  cases  of  applica- 
tions under  laws  Twentieth  General  Assembly,  chapter  186,  section 
8    2,  to  secure  the  drainage  of  wet  lands,  appeals  may  be  taken  in 
the  same  manner  as  in  the  location  of  roads,  does  not  imply  that 
the  method  of  trial  shall  also  be  the  same. 

Same.    An  application  under  laws  Twentieth  Greneral  Assembly, 
chapter  186,  section  2,  to  secure  the  drainage  of  wet  lands,  is  t^ 
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special  proceeding,  in  which  a  jury  will  not  be  allowed  unless 
specifically  provided  for;  and  Code  section  3181,  providing  that 
an  action  in  the  nature  of  an  application  under  said  law  to  secure 
4  the  drainage  of  wet  lands  must  be  by  ordinary  proceedings,  and 
section  8488,  providing  that  the  rules  governing  the  prosecution 
of  civil  actions  shall  be  followed  in  special  proceedings  not  other- 
wise regulated,  so  far  as  applicable,  do  not  authorize  a  jury  trial 
on  such  an  application. 

Constitutional  law.    It  is  not  a  violation  of  the  constitutional  pro- 
2    vision  securing  to  a  citizen  his  property  unless  deprived  thereof 

by  "due  process  of  law"  to  refuse  a  jury  trial  in  condemnation 

proceedings. 

Appealable  Orders.    An  appeal  lies  from  a  ruling  refusing  to  set  aside 
1    an  assignment  of  a  cause  for  trial  by  jury,  and  to  set  it  for  trial 
to  the  court. 

Appeal  from  Appcmoose  District  Court. — Hon.  M.  A.  Rob- 

BBTS,  Judge. 

Friday,  May  19,  1899. 

This  is  an  application  under  section  2,  chapter  186, 
Laws  Twentieth  General  Assembly,  to  secure  the  drainage 
of  wet  lands.  There  was  a  remonstrance  to  the  petition. 
Upon  the  hearing  the  board  of  supervisors  found  against 
the  petitioners,  who  appealed  to  the  district  court.  In  the 
district  court  the  cause  was  assigned  for  trial  by  jury.  Peti- 
tioners moved  that  this  assignment  be  set  aside,  and  the  action 
set  for  trial  to  the  court  The  motion  was  overruled,  and 
from  that  ruling  this  appeal  is  taken. — Reversed. 

Baker  &  Moore  and  A.  F.  Thompson,  for  appellants. 

C.  F.  Howell  for  appellees. 

Watebman,  J. — I.     We  have  held  that  an  appeal  lies 
1  from  a  ruling  such  as  that  in  question.  Price  v.  Insur- 

ance Co.,  80  Iowa,  408. 
n.     We  may  premise  what  we  have  to  say  with  the  state- 
ment that,  in  the  absence  of  some  special  provision  requiring 
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provision  is  made  for  trial  by  jury  in  some  cases  of  this 
nature — that  is,  in  some  special  proceedings — excludes  the 
thought  that  all  are  triable  in  that  manner  of  common  right 

We  do  not  think  that  appellees'  claim  derives  any 
4  support  from  sections  3431  and  3438  of  the  Code. 

The  first  of  these  sections  provides,  in  effect,  that  an 
action  of  this  kind  must  be  by  ordinary  proceedings.  The 
idea  is  to  distinguish  the  method  of  trial  from  equitable  pro- 
cedura  That  it  does  not  mean  to  award  a  jury  trial,  is  sub- 
stantially held  in  the  cases  just  cited,  and  also  in  Shaw  v. 
Nachtwey,  43  Iowa,  653,  and  Dufftdd  v.  Walden,  102 
Iowa,  676.  Section  3438  provides  that  the  rules  gov- 
erning the  prosecution  of  civil  actions  shall  be  followed 
in  special  proceedings  not  otherwise  regulated,  so  far 
as  applicable.  Keeping  in  view  the  common-law  rule  that  a 
jury  trial  is  not  permissible  in  an  action  of  this  character,  and 
it  would  seem  that  this  is  very  indefinite  language  in  which 
to  award  that  right  We  repeat  what  we  said  as  to  the  other 
section,  the  cases  cited  are  not  in  accord  with  any  such  con- 
struction. We  reach  the  conclusion  that  the  trial  court  erred 
in  assigning  this  proceeding  for  trial  by  jury,  and  its  action  is 
therefore  bsvebsed. 


Ora  D.  Pitkin,  Executrix,  v.  E.  E.  Peet,  Appellant 

EstaU's:  antr  nuptial  contract:  Legatees  and  devisees.  An  ante- 
nuptial contract,  providing  foi  the  payment  annually  of  a  stated 
sum  of  money  to  a  testator's  widow,  is  a  charge  upon  the  per 
sonal  estate  of  the  testator,  and  real  estate  devised  by  the  wil 
cannot  be  subjected  to  the  payment  thereof,  though  all  the  per- 
sonal estate  has  been  bequeathed  by  the  will  and  the  legacy  has 
been  materially  diminished  by  a  judgment  awarding  the  widow 
a  distributive  share  in  such  personal  estate. 

Appeal  from  Jones  District   Court. — ^Hon.    William   Q. 

Thompson,  Judge. 
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Fbiday,  May  19,  1899. 

Action  at  law  to  recover  an  amount  alleged  to  be  due 
for  the  occupation  and  use  of  land.  The  cause  was  tried  by 
the  court  without  a  jury,  and  judgment  was  rendered  in  favor 
of  the  plaintiff.     The  defendant  appeals. — Reversed. 

Jamison  &  Smyth  for  appellant. 

D,  McCam  for  appellee. 

Robinson,  C.  J. — In  the  year  1877,  James  M.  Peet 
entered  into  an  antenuptial  contract  with  Matilda  Weaver, 
whom  he  subsequently  married.  The  contract  provided  that, 
in  case  she  survived  him,  she  should  receive,  during  widow- 
hood, annual  interest  on  the  sum  of  three  thousand  dollars. 
He  died  testate,  having  provided  in  his  will  for  the  pay- 
ment of  the  interest  required  by  the  contract.  The  will 
devised  to  William  G.  Peet,  son  of  the  decedent,  certain  land, 
and  gave  to  Ora  D.  Pitkin,  his  daughter,  a  legacy.  She  is 
now  the  executrix  of  his  estate,  and  as  such  is  the  plaintiff  in 
this  action.  On  the  first  day  of  June,  1895,  the  district  court 
of  Jones  county  made  an  order  in  probate,  in  terms  authoriz- 
ing the  plaintiff  to  collect  the  rents  and  profits  which  should 
accrue  from  three  hundred  and  twenty  acres  of  land  in  Jones 
county,  which  were  described,  and  to  apply  the  sums  which 
should  be  collected  in  the  payment  of  interest  then  due,  and 
thereafter  to  become  due,  to  Matilda  Peet,  under  the  ante- 
nuptial contract  and  the  will.  The  plaintiff  alleges  that  no 
part  of  the  interest  due  at  the  time  the  order  was  made,  or 
which  has  since  become  due,  has  been  paid ;  that  when  the 
order  was  made  the  defendant  was  in  possession  of  the  land, 
and  has  since  occupied  and  used  it ;  and  that  the  value  of  such 
occupation  and  use  is  nine  hundred  and  sixty  dollars.  Judg- 
ment for  that  amount  was  demanded.     The  answer  alleges 

that  the  order  of  the  district  court  referred  to  was  void 
Vol.  108  la— 31 
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because  the  court  lacked  jurisdiction  to  enter  it,  and  for  the 
reason  that  it  was  based  upon  a  certain  decree  of  the  distrct 
court  which  was  reversed  by  this  court,  and  for  the  further 
reasons  that  the  plaintiff  has  money  sufficient  for  the  pay- 
ment of  the  amount  due  and  to  become  due  to  Matilda  Peet, 
and  that  the  estate  of  William  G.  Peet,  now  deceased,  of 
which  the  defendant,  E.  K  Peet^  is  administratrix,  is  not 
liable  for  that  amount.  As  a  further  defense,  the  defendant 
alleges  that  the  order  in  question  was  reversed  by  this  court ; 
that,  as  the  plaintiff  has  possession  of  the  personal  property 
of  the  estate  of  James  M.  Peet  deceased,  which  is  ample  for 
the  payment  of  the  amount  due  Matilda  Peet,  she  is  not 
entitled  to  resort  to  the  real  property  in  question,  which  was 
devised  to  William  G.  Peet,  for  funds  with  which  to  make 
the  payment  The  judgment  rendered  in  favor  of  the  plain- 
tiff is  for  $381.61  and  costs.  In  Peet  v.  Peet,  81  Iowa,  172, 
the  antenuptial  contract  was  sustained,  and  the  widow  was 
denied  an  interest  in  the  real  estate  of  her  deceased  husband. 
In  PUhin  v.  Peet,  87  Iowa,  268,  we  held  that  Matilda  Peet 
was  entitled  to  a  distributive  share  of  the  personal  property 
of  her  deceased  husband.  In  that  case,  and  in  Pitkin  v.  Peei, 
96  Iowa,  748,  we  held  that  William  G.  Peet  was  not  per- 
sonally liable  for  the  interest  which  accrued  to  Matilda  Peet 
under  the  antenuptial  contract  and  the  vnll,  and  that  the 
legacy  given  by  the  will  to  Ora  D.  Pitkin  was  not  a  charge  on 
the  estate  of  James  M.  Peet,  as  against  William  G.  Peet  The 
effect  of  the  decision  to  which  we  have  referred,  and  of  a 
decree  of  the  district  court  considered  in  the  case  last  cited, 
was  to  hold  that  the  land  devised  to  William  G.  Peet  was 
not  liable  for  the  payment  of  the  legacy  of  Ora  D.  Pitkin,  nor 
the  interest  which  was  then  due,  or  should  thereafter  become 
due,  to  Matilda  Peet  See,  also,  Pitkin  v.  Peet,  99  Iowa, 
314.  The  land  in  question  is  a  part  of  that  devised  to  Wil- 
liam G.  Peet.  In  consequence  of  our  holding  that  Matilda 
Peet  was  entitled  to  a  distributive  share  of  the  estate  of  James 
M.  Peet,  the  personal  property  of  the  estate  is  not  sufficient  to 
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pay  the  bequest  to  Ora  D.  Pitkin,  and  it  is  urged  that  it  would 
be  unjust  to  her  and  inequitable,  to  place  the  burden  of  pay- 
ing the  amount  now  due  Matilda  Peet,  and  the  sums  which 
shall  hereafter  become  due  her,  upon  the  personal  property  of 
the  estate,  and  to  that  extent  take  from  the  property  available 
for  the  payment  of  the  legacy  of  Mrs.  Pitkin,  and  which  is  not 
now  sufficient  to  pay  it  in  full.  There  seems  to  be  much  force 
in  what  is  thus  said.  The  share  which  William  G.  Peet 
obtained  from  his  father's  estate  is,  we  understand,  more  val- 
uable than  the  bequest  to  Mrs.  Pitkin.  That  has  already 
been  diminished  by  the  share  of  personal  property  to  which 
Matilda  Peet  is  entitled,  and  to  further  deplete  it,  by  holding 
that  the  interest  due  and  to  become  due  to  Matilda  Peet  must 
be  paid  from  the  personal  property  in  the  possession  of  the 
plaintiff,  appears  to  work  an  injustice.  But  we  are  governed 
by  the  will  as  it  has  been  construed  by  former  decisions  of  this 
court,  and  as  it  must  now  be  construed,  and  by  the  law 
applicable  to  this  case.  By  the  law  of  this  state,  the  debts 
and  charges  against  the  estate  of  a  decedent,  where  no  other 
provision  is  made  by  will,  are  payable  from  the  personal 
property  of  the  estate,  if  it  be  sufficient  for  that  purpose. 
Code  1873,  sections  2386-2388;  Laverty  v.  Woodward,  16 
Iowa,  1 ;  Foteaux  v.  Lepage,  6  Iowa,  123 ;  Gladson  v,  Whit- 
ney, 9  Iowa,  267.  And  that  is  true  where  all  the  personal 
property  is  bequeathed  by  will,  if  it  be  not  made  to  appear 
that  it  was  the  intent  of  the  testator  that  the  debts  should  be 
paid  from  real  property.  McGuire  v.  Brovm,  41  Iowa, 
650.  See,  also,  Reyrvolds  v.  Reynolds,  16  N.  Y.  257.  The 
obligation  to  pay  Matilda  Peet  the  interest  for  which  her 
antenuptial  contract  provided  is  a  debt  which  the  estate  of 
James  M.  Peet  owes,  and  for  the  payment  of  which  the 
personal  property  of  the  estate  is  liable.  Debts  of  an  estate 
are  payable  before  legacies.  Code  1873,  section  2420  (Code, 
section  3348).  As  we  have  heretofore  held,  the  real  estate  in 
question  cannot  be  subjected  to  the  payment  of  the  claims  of 
Matilda  Peet,  and  the  only  source  from  which  the  payment 
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can  be  made  is  the  personal  property  of  the  estate  in  the  pos- 
session of  the  plaintiff.  The  order  which  purported  to 
empower  the  plaintiff  to  take  possession  of  the  land  in  contro- 
versy was  really  based  upon  a  judgment  of  the  district  court 
which  was  reversed  by  this  court,  and  the  plaintiff  does  not 
claim  that  the  order  should  be  treated  as  a  final  adjudication, 
but  states  that  whether  the  plaintiff  has  the  right  to  collect 
the  amount  due  and  the  sums  to  become  due  to  Matilda  Peet 
from  the  rents  and  profits  of  the  land  is  an  open  question.  For 
the  reasons  shown,  the  question  must  be  answered  in  the 
negative. 

We  are  also  asked  to  determine  whether  the  distributive 
share  of  Matilda  Peet  is  to  be  taken  before  or  after  an  allow- 
ance is  made  for  the  payment  of  sums  to  which  she  is  and 
may  become  entitled.  We  do  not  find  that  this  question  is 
presented  by  the  record  before  us;  hence  do  not  decide  it. 
But  it  is  proper  to  say  that  the  question  now  asked  was  not 
involved  nor  determined  in  Pitkin  v.  Peet,  87  Iowa,  2G8. 
The  defendant  E.  E.  Peet  is  the  widow  of  William  G.  Peet 
As  administratrix  of  his  estate,  she  took  possession  of  the  land 
in  question,  and  has  received  rent  for  it;  but  this  action  is 
against  her  as  an  individual,  and  not  in  her  representative 
capacity.  In  view  of  the  conclusion  heretofore  stated,  we  do 
not  find  it  necessary  to  decide  whether  a  recovery  could  prop- 
erly have  been  had  of  her,  as  an  individual,  even  had  she 
wrongfully  collected  rents  as  administratrix.  The  judgment 
of  the  district  court  is  beveesed. 


Lola  B.  Daniels,  Appellant,  v.  City  of  Des  Moines. 

Salar J  of  Police  Matron:  ordinance  and  statute.  In  the  appoint- 
ment of  a  police  matron,  a  city  need  not  necessarily  act  under  the 
provisions  of  Acts  Twenty-fifth  General  Assembly,  chapter  15; 
and  if  such  appointment  be  made,  instead,  in  pursuance  of  a  city 
ordinance,  and  upon  a  salary  fixed  therein,  the  appointee  cannot 
recover  of  the  city  the  difference  heween  the  salary  so  fixed  and 
that  provided  by  the  statute 
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Appeal  from  Polk  District  Court. — Hon.  Thomas  F.  Stev- 
enson, Judge. 

Friday,  May  19,  1899. 

Action  at  law  in  which  plaintiff  seeks  to  recover  com- 
pensation for  services  as  a  police  matron  of  the  city  of  Des 
Moines.  Defendant  denied  all  liability,  and  pleaded  pay- 
ment. The  case  was  tried  to  the  court,  a  jury  being  waived, 
resulting  in  a  judgment  for  defendant  Plaintiff  appeals. — 
A-ffirmed. 

John  McLennan  for  appellant. 

J,  E.  Mershon  and  Z-  Ward  Ba/nnister  for  appellee. 

Deemer,  J. — The  Twentv-fifth  General  Assemblv 
passed  an  act  Cchaper  15)  providing  for  police  matrons.  In 
substance,  it  provides  that,  in  cities  of  twentv-five  thousand  or 
more  inhabitants,  the  mayor  shall  designate  one  or  more  sta- 
tion houses  within  the  citv  for  the  detention  and  confinement 
of  women  and  children  under  arrest,  and  see  that  provisions 
are  made  by  which  the  room  or  cells  set  apart  for  them  shall 
be  separate  from,  and  out  of  sight  of,  the  rooms  or  cells  where 
male  prisoners  are  confined;  that  he  shall  appoint  for  such 
station  houses  two  or  more  respectable  women,  to  be  known 
as  "police  matrons,"  in  the  same  manner,  and  subject  to  the 
same  restrictions,  as  patrolmen ;  that  the  aforesaid  matrons 
shall  have  charge  of  all  women  and  children  under  arrest,  per- 
forming searches,  accompanying  such  as  may  require  aid  to 
court,  and  giving  them  such  comfort  as  may  be  within  their 
power.  To  be  eligible  to  such  appointment,  the  woman  must 
be  over  thirty  years  of  age,  of  srood  moral  character  and  sound 
physical  health,  and  her  application  must  be  indorsed  by  at 
least  ten  resident  women  of  good  standing.  Such  matrons  to 
hold  oflSce  until  removed  by  death,  resignation,  or  discharge, 
and  be  subject  to  the  authority  of  the  board  of  police,  or  chiet 
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of  police,  and  subject  to  the  authority  in  command  of  the 
stations.  These  matrons  to  receive  a  salary  of  not  less  than 
the  minimum  salary  paid  to  patrolmen  in  the  city  where 
appointed.  The  local  authorities  are  also  required  to  appro- 
priate annually  such  sums  as  may  be  necessary  to  secure  the 
separate  care  and  confinement  of  women  and  children  under 
arrest,  and  for  the  appointment,  salary,  and  maintenance  of 
police  matrons.  It  was  also  provided  that  these  police 
matrons  should  have  the  right  of  entering  and  visiting  all 
houses  of  detention  in  such  cities.  The  act  was  passed  April 
24, 1894.  On  April  1, 1895,  the  then  mayor  of  the  defendant 
city  made  the  following  appointment :  "Des  Moines,  Towa, 
April  1, 1895.  To  Whom  it  May  Concern :  This  is  to  certify 
that  Mrs.  Lola  B.  Daniels,  the  wife  of  John  W.  Daniels,  city 
jailer,  has  been  appointed  as  temporary  matron  for  the  city 
jail  from  April  1,  1895,  up  to  and  including  December  31. 
1895,  and  that  her  salary,  as  such  temporary  matron,  shall  be 
thirty-three  and  one-third  dollars  ($33  1-3)  per  month,  in 
accordance  with  the  appropriation  ordinance  as  passed  for  the 
year  1895.  Isaac  L.  Hillis,  Mayor."  Plaintiff  claims  that  by 
this  instrument  she  was  appointed  a  police  matron^  under 
the  a'jt  above  referred  to;  that  she  performed  the  services  of 
such  office,  and  that  she  is  entitled  to  compensation  at  the  rate 
of  sixty  dollars  per  month,  that  being  the  minimum  amount 
paid  to  patrolmen  at  that  time ;  that  she  has  received  but  three 
hundred  and  seventy-five  dollars;  and  that  she  is  entitled  to 
judgment  for  three  hundred  and  eighty-five  dollars.  Defend- 
ant denies  that  plaintiff  was  appointed  a  police  matron,  and 
says  that  she  was  simply  appointed  a  temporary  matron  for 
the  city  jail,  pursuant  to  an  ordinance  or  resolution  appropri- 
ating three  hundred  dollars  to  pay  for  the  services  required  of 
such  matron. 

Now,  while  the  instrument  appointing  the  plaintiff  does 
not  refer  to  the  act  of  the  twenty-fifth  general  assembly,  nor 
to  her  as  a  police  matron,  yet,  if  it  was  the  intention  of  all 
parties  concerned  to  appoint  the  plaintiff  to  that  position,  she 
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may  recover,  notwithstanding  these  omissions,  and  the  mere 
fact  that  the  city  neglected  to  make  the  designation  required 
by  law  will  not  defeat  her  action.  And,  if  plaintiff  was 
appointed  police  matron,  then,  as  the  statute  fixed  her  compen- 
sation, a  contract  whereby  she  agreed  to  accept  less  than  the 
amount  fixed  by  statute  would  be  contrary  to  public  policy 
and  void.  Insurance  Co.  v.  Bramard,  72  Iowa,  130 ;  Otifiin 
v.  Clay  County y  63  Iowa,  413;  Purdy  v.  City  of  Independ- 
ence, 76  Iowa,  356 ;  Oilman  v.  Railroad  Co,,  40  Iowa,  200 ; 
Adye  v.  Harma,  47  Iowa,  264.  But,  to  avail  herself  of  any 
of  these  rules,  it  must  appear  that  plaintiff  waa  appointed  a 
police  matron  in  virtue  of  the  statute  upon  which  she  relies. 
The  city  may  not  have  seen  fit  to  avail  itself  of  this  law,  and 
if  it  did  not  do  so,  and  did  not  in  fact  appoint  plaintiff  to 
the  office  thereby  created,  she  cannot  recover  compensa- 
tion for  having  performed  the  duties  thereof.  The  mayor 
himself  says  he  did  not  appoint  plaintiff  under  the  statute; 
that  it  was  under  a  provision  made  by  the  city,  independent 
of  statute.  The  written  evidence  of  appointment  does  not 
belie  this  claim.  On  the  contrary,  it  is  entirely  consistent 
with  it.  And  there  is  some  other  evidence  tending  to  confirm 
the  defendant's  contention.  It  may  be,  if  we  were  trying  the 
case  anew,  that  we  would  reach  a  different  conclusion;  but 
this  is  a  law  action,  triable  on  assignments  of  error,  and  as 
the  judgment  has  support  in  the  evidence,  we  cannot  inter- 
fere. As  sustaining  our  conclusions  on  the  law  of  the  case, 
see  Peters  v.  City  of  Davenport,  104  Iowa,  625.  The  judg- 
ment of  the  district  court  is  affirmed. 


Nancy  Denton  v.  W.  W.  Ordway,  Appellant.  luS  mS 

Damaire:  husband  and  wife:  Ramings  of  wife.    In  an  action  of  a 
wife  to  recover  damages  for  injuries  inflicted,  her  ioss  of  time 
1    cannot  be  considered  as  an  element  of  damages,  where  it  is  not 
shown  that  9he  has  anj  employment  apart  from  her  husband. 
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Efideiice:  ki^.lbvanov.    In  aa  action  to  recover  for  Injuries  inflicted 
2    by  defendant  it  is  error  to  admit  evidence  of  their  permanence, 
where  the  petition  does  not  allege  such  fact. 

Same.    Whether  plaintiff  is  a  member  of  any  church  is  immaterial  in 
8    an  action  to  recover  damages  for  injuries  inflicted  by  defendant. 

Appeal  from  }fonona  District  Court. — ^Hon.  G.  W.  Wake- 
field, Judge. 

Friday,  May  19,  1899. 

From  a  jnd^nent  on  a  verdict  in  favor  of  the  plaintiff, 
the  defendant  apf)eals. — Reversed, 

MacJcenzte.  Dewey  £-  Jackson  and  B.  F.  Ross  for  appel- 
lant. 

McMillan  &-  Kendall  and  J.  A,  PrUchard  for  appellee. 

La  DP,  J. — The  husband  of  the  plaintiff  was  largely 
indebted  to  the  defendant,  and,  owing  to  some  trouble,  the 
latter  aSv^i^ed  the  claims  to  his  son,  who  obtained  judgment 
for  over  one  thousand  three  hundred  dollars,  and  also  pro- 
cured an  order  in  proceedings  auxiliary  to  execution,  requir- 
ing the  delivery  of  certain  notes  to  the  clerk  of  court.  Instead 
of  doing  this,  Denton  and  his  wife,  the  plaintiff,  went  to  the 
defendant's  house  to  make  settlement  of  the  indebtedness. 
The  plaintiff  testified  that  when  on  the  porch,  and  about  to 
enter  the  defendant's  office,  he  demanded  from  the  kitchen, 
where  he  was  reading,  "What  in  hell  do  you  want?"  They 
then  turner!  into  a  hallway  leading  to  that  room,  and  the  hus- 
band said,  "Well,  I  have  come  to  pay  you  what  I  owe  you." 
Thereupon  the  defendant  cursed  him,  declined  to  settle,  and 
threatened  to  law  him  as  long  as  he  had  a  dollar.  The  plain- 
tiff then  said  to  her  husband,  "Oh,  come;  there  is  no  use  try- 
ing to  settle  with  a  mad  man,"  and  he  withdrew  from  the 
house,  passingthe plaintiff,  who  did  not  then  start  The  defend- 
ant thereupon  moved  towards  her,  and  either  struck  or 
grabbed  her  by  the  shoulder,  and  pushed  her  towards  the  door, 
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and  using  opprobrious  langwap*,  ordered  her  out.  In  turn- 
ing or  reaching  for  the  banister,  she  sprained  her  ankle,  but 
walked  out  to  the  wagon.  She  made  no  outcry,  and,  though 
the  husband  claims  to  have  8t*en  the  defendant  strike  or 
grab  and  push  his  wife,  he  offered  no  interference.  The 
defendant  admitted  ordering  them  from  his  house,  the  use 
of  profane  language  in  anger,  but  denied  having  struck, 
grabbed,  pushed,  or  touche<i  the  plaintiff,  and  he  is  corrobo- 
rated bv  other  witnesses. 

I.  In  the  fourth  instruction,  the  court,  among  other 
things^  told  the  jury  that  "in  assessing  such  damages  you  will 
ocmsider  and  take  into  account  the  character  and  extent  of 
the  injuries  inflicted  upon  the  plaintiff  by  reason  of  such 
asaault,  so  far  as  the  same  has  been  shown  by  the  evidence,  the 
physical  pain  and  suffering  thereby  caused  and  endured  by 
the  plaintiff,  the  length  of  time  she  was  unable  to  perform 

her  household  duties^  by  reason  thereof."     The  plain- 

1  tiff  had  testified  she  was  unable  to  work  for  more  than 
a  week  after  being  injured.     There  was  no  evidence 

dial  she  had  any  business  or  employment  apart  from  her  hus- 
band. Under  these  circumstances  the  rule  announced  in 
TuttU  V.  Railway  Co.,  42  Iowa,  518,  and  Nichols  r.  Railway 
Co.,  68  Iowa,  736,  obtained,  that  the  jury  ought  not  to  have 
been  permitted  to  take  plaintiff's  loss  of  time  into  considera- 
tion as  an  element  of  damages. 

II.  The  petition  does  not  allege  the  injuries  to  have 
been  permanent.  Nevertheless,  a  physician  was  allowed  to 
tertify,  over  the  objection  of  the  defendant,  that  as  the  sprain 

was  the  second  one  to  the  same  ankle,  the  injury  would 

2  likely  be  permanent.     The  evidence  was  not  pertinent 
to  any  issue  in  the  case.     As  the  jury  might  consider 

the  extent  of  the  injury,  and  therefore  its  permanency,  under 
the  instruction  set  out,  we  think  the  ruling  in  receiving  this 
evidence  erroneous  and  prejudicial. 

m.  This  was  a  part  of  the  examination  of  the  plain- 
tiff, over  objectmn<»  to  each  question  :    "I  will  ask  you  if  yoq 
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are  a  member  of  any  church  ?   A.   I  am.    Q.   What  denomi- 
nation.    A.     The  Baptist     Q.     Do  you  live  in  the 
3  community  where  your  neighbors  and  friends  are  of 

the  same  church  ?  A.  No,  sir.  My  church  is  above 
TJte.  None  of  the  members  live  near."  On  what  theory 
this  testimony  was  received  does  not  appear.  That  her  mem- 
bership of  any  church  or  society  ought  not  to  be  considered  in 
fixing  damages  is  too  apparent  for  discussion.  See  BaUavay 
Co.  V.  Bush,  101  Ind.  582.  Possibly,  no  prejudice  resulted. 
We  call  attention,  however,  to  the  error  that  it  may  be  avoided 
on  another  trial.  We  discover  no  other  errors  in  the  record. 
Because  of  those  pointed  out,  the  judgment  is  bbvbbsbd. 


Cyrus  Bakeb,  Appellant,  v.  W.  D.  Mills,  Sheriff,  and  Ben- 
jamin Ohamblers,  Intervener. 

CoiiTeriiionof  Jodgment:  rights  of  oollatbkal  holder.  Where  a 
judgment  is  assigned  as  collateral  security  for  an  indebtedness 
in  a  sum  less  than  the  face  of  the  judgment,  the  assignee  cannot 
maintain  an  action  for  conversion  against  an  officer  because  of  a 
levy  and  sale  of  the  judgment,  subject  to  the  assignment,  under 
an  execution  against  the  judgment  plaintiff. 


Appeal  from  Ma/rshall  District  Court, — ^Hon.  G.  W.  Burn- 
ham,  Judge. 

Fbiday,  May  19,  1899. 

Manetta  p.  Gatton,  having  recovered  a  judgment 
against  her  husband,  Gteorge  Gatton,  for  six  thousand  five 
hundred  and  fifty-seven  dollars,  assigned  it  to  the  plaintiff, 
September  24, 1896,  as  security  for  the  payment  of  an  indebt- 
edness of  one  thousand  dollars.  The  intervener,  Ohamblers, 
caused  an  execution  to  issue  on  his  judgment  of  three  hiu> 
dred  and  eighty-seven  dollars  and  costs  against  the  Qtittons, 
to  be  levied  on  Mrs.  Gatton's  judgment  October  12,  1896,  and 


r 
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the  same  to  be  sold  to  the  interveiier  on  the  fourteenth  day  of 
November.  The  sheriff  was  duly  notified  of  the.  assignment 
the  day  after  the  levy.  The  plaintiff  seeks  to  recover  the 
value  of  the  judgment,  on  the  ground  of  its  conversion  by  the 
sheriff.  Among  other  things,  the  defendant  and  intervener 
averred  that  the  judgment  was  sold  subject  to  the  assignment, 
and  mention  of  this  was  omitted  from  the  sheriff's  bill  of  sale 
by  mistake.  The  petition  was  dismissed,  and  the  plaintiff 
appeals. — Affirmed. 

Volney  Kent  for  appellant 
Binford  &  Snelling  for  appellee. 

Lapp,  J. — The  assignment  of  the  judgment  against  her 
husband  by  Mrs.  Gatton  to  the  plaintiff,  her  brother,  was 
not  filed  in  the  oflSce  of  the  clerk  or  minuted  on  the  margin 
of  the  judgment  docket  Code,  section  3936.  But  the  sheriff 
was  duly  notified  thereof  immediately  after  the  levy  of  the 
intervener's  execution  on  such  judgment.  Thereupon  it  was 
appraised,  and  sold  subject  to  their  assignment.  This  is 
fully  established  by  the  evidence,  notwithstanding  some  con- 
flict, though  through  oversight  the  bill  of  sale  was  not  so 
drawn.  The  appellant  contends  that,  as  the  assignment  was 
executed  as  security,  the  title  passed  to  the  plaintiff,  with 
constructive  possession,  and  that  the  rule  with  reference  to 
a  levy  on  a  mortgaged  chattel  applied.  Campbell  v,  Leonard, 
11  Iowa,  489 ;  Gordon  v.  Hardin,  38  Iowa,  560 ;  Wells  v. 
SabelowUz,  68  Iowa,  288. 

If  this  be  true,  then,  as  neither  title  nor  possession  was 
in  the  execution  defendant,  there  was  nothing  of  hers  to  levy 
on,  and  the  title  of  the  plaintiff  was  not  affected  by  the  sale. 
It  is  not  a  case  where  the  owner's  title  is  disputed,  and  the 
sale  made,  and  possession  transferred  in  spite  of  his 
claim,  as  in  Rand  v,  Barrett,  66  Iowa,  731.  The  possession 
of  the  judgment,  if  in  plaintiff,  was  not  disturbed,  and  his 
title  expressly  recognized.     This  does  not  mean  that   the 
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sheriff  may  not  be  liable  in  damages,  if  any  were  sustained 
for  trespass  [see  Rankin  v.  Ekel,  64  Cal.  446  (1  Pac.  Kep. 
895)],  but  that,  if  he  has  converted  nothing,  he  is  not  charge- 
able with  conversion.  On  the  other  hand,  if  Mrs.  Gatton's 
interest  in  the  judgment  might  be  levied  on,  the  sale  was 
subject  to  the  plaintiff's  interest  in  it,  and  properiy  made. 
Though  the  bill  of  sale  was  absolute  in  terms,  no  more  is 
claimed  under  it,  and  a  correction  was  requested.  In  this 
state  of  the  case  it  seems  quite  immaterial  what  executions 
were  afterwards  issued.  The  plaintiff  has  not  suffered  the 
slightest  injury,  and  there  is  nothing  in  his  claim  to  favor- 
ably impress  a  court  of  equity. — Affirmed. 


Rose  Furlong,  Appellant,  v.  Thomas  Carraher. 

108  m 

I^-^     Undae  Inflaence:  evidenok     Evidence  that  the  son  of  a  testatrix,  a 

\^  ^  woman  of  advanced  years  and  rather  weak  of  mind,  took  charge 

106    40^     1    of  her  farm  and  the  personal  property  kept  thereon,  and  largely 

ji82    719  directed  the  disposition  of  the  same  while  his  mother  was  living, 

is  not  suflSeient  to  show  undue  influence  over  the  mother  in  the 

execution  of  her  will,  it  not  appearing  that  the  son  had  anything 

to  do  with  the  making  of  that  instrument. 

Evidence:  Opinions  of  Buhscrihing  witness.    In  a  contest  over  a  will 
on  the  ground  of  mental  incapacity  to  make  a  will,  it  is  not  com- 

2  petent  to  ask  a  subscribing  witness  what  was  the  testator's 
"capacity  to  make  a  will,"  as  such  question  calls  for  a  decision  of 
the  whole  case. 

Same.    A  question  calling  for  the  opinion  of  a  subscribing  witness 
to  a  will,  as  to  the  condition  of  the  testator's  mind,  based  upon 

3  the  testimony  given  by  him  before  the  jury,  is  not  competent 
where-the  witness  has  not  testified  to  any  facts  tending  to  prove 
unsoundness  of  mind,  and  this,  though  a  subscribing  witness  may, 
if  asked,  give  his  belief  as  to  testator's  mind,  without  stating  the 
grounds  of  the  belief. 

Use  of  transcript:    Exclusions  waived     Where,  by  agreement  of 
parties,  the  testimony  of  a  witness  taken  on  a  former  trial  is  read 

4  in  evidence,  all  rulings  excluding  evidence  when  offered  on  the 
first  trial  are  waived. 
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Appeal  from  Polk  District  Court. — Hon.   C.  A.  Bishop, 

Judge. 

Saturday,  May  20,  1899. 

This  is  a  contest  over  the  probate  of  the  will  of  Bridget 
Carraher,  deceased.  The  plaintiff  and  contestant  alleges  that 
the  testatrix  was  not  of  sound  and  disposing  mind  at  the  time 
the  will  was  executed,  and  that  the  same  was  procured 
through  the  undue  influene  of  defendant,  who  is  a  son  of  the 
deceased.  There  was  a  trial  to  a  jury,  resulting  in  a  directed 
verdict  for  defendant,  and  plaintiff  appeals. — Affirmed. 

James  Nugent  and  W.  A.  Connolly  for  appellant. 

F.  W.  Dodson,  A.  A.  McLaughlin,  and  W.  A.  Spurrier 
for  appellee. 

Deemer,  J. — Bridget  Carraher  was  seventy-five 
years  old  at  the  time  of  her  death,  which  occurred  on  or 
about  February  9,  1894.  Her  husband  died  eight  or  nine 
years  ago,  and  the  management  of  the  property  devolved 
upon  Thomas  Carraher,  a  son.  On  October  21,  1893,  Mrs. 
Carraher  made  a  will,  by  which  she  devised  a  house  and  lot 
to  one  daughter;  two  hundred  dollars  and  her  bedding  and 
clothing  to  another;  two  hundred  dollars  to  plaintiff,  who  is 
yet  another ;  and  the  residue  and  remainder  of  her  property 
to  defendant,  Thomas  Carraher,  who  was  also  charged  with 
the  payment  of  all  just  debts  and  funeral  expenses.  It 
is  this  will  which  plaintiff  contests.  A  careful  consideration 
of  the  evidence  leads  us  to  the  conclusion  that,  while  the  testa- 
trix was  feeble  in  body,  and  somewhat  weak  of  mind,  yet  that 
she  had  a  sound  and  disposing  mind  and  memeory.  Any  other 
conclusion  would  be  without  suflScient  support  in  the  evi- 
dence, and  hence  the  trial  court  did  not  err  in  holding  that 
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the  deceased  had  sufficient  mental  capacity  to  enable  her  to 
execute  the  will.     The  evidence  as  to  undue  influ- 

1  ence  is  not  sufficient  to  justify  a  verdict  in  favor  of 
contestant.     The  most  that  can  be  said  for  it  is  that 

defendant,  who  had  charge  of  the  farm  and  the  personal  prop- 
erty kept  thereon,  largely  directed  the  disposition  of  the  prop- 
ery  while  his  mother  was  alive,  and  d)ictated  the  course  that 
should  be  pursued  with  reference  thereta  This  was  largely 
because  he  had  charge  of  the  farm,  and  had  conducted  the 
business  from  the  time  he  was  old  enough  to  look  after 
such  matters.  There  is  no  evidence  whatever  tending  to  sho\^ 
that  he  had  anything  to  do  with  the  execution  of  the  will,  or 
that  he  had  any  knowledge  thereof  until  some  time  after  it 
was  made.  The  duty  of  the  trial  court  !ln  such  cases  is  well 
understood,  and  we  are  of  opinion  that  there  was  no  error  in 
directing  the  verdict. 

II.  One  of  the  subscribing  witnesses  to  the  will  was 
asked  this  question :  "Q.  Now,  from  what  you  have  testified 
here  before  this  jury,  what  do  you  say  as  to  the  condition  of 
her  mind  at  the  time  she  executed  this  will, — whether  she  was 
in  such  mind  as  to  understand  the  effects  of  the  will  upon  her 
property  and  her  children?     What  would  be  your 

2  judgment  on  that?"     It  was  objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  and  for  the  further 

reason  that  the  witness  has  not  testified  to  sufficient  facts  to 
entitle  him  to  give  an  opinion  as  to  her  mental  capacity.  The 
court  sustained  the  objection.  Again,  this  same  witness  was 
asked:  "Q.  Now,  I  renew  my  question,  Mr.  Blanchard: 
From  what  you  have  testified  to  of  her  actions  and  conduct 
on  the  occasions  when  she  was  getting  these  wills  drawn,  what 
do  you  say  as  to  her  mental  capacity  to  make  a  will,  and  to 
know  the  effects  upon  her  children  and  her  property  ?"  To 
which  defendant  interposed  the  same  objection  as  theretofore 
made  to  a  similar  question  to  this  witness.  This  objection 
was  also  sustained.  The  last  question  was  clearly  incompe- 
tent, for  the  reason  that  the  witness  is  called  upon  to  decide 


May  1899]  Ftjelong  v.  Cabrahbr.  496 


the  whole  case.  Pelamaurges  y.  Clark,  9  Iowa,  1 ;  Eogers 
.  Expert  Testimony,  p.  47.  The  first  question  does  not  call  for 
the  condition  of  the  testatrix's  mind  at  the  tSme  the  will  was 
executed,  based  upon  the  fact  that  witness  was  one  of  the 
subscribing  witnesses,  but  asks  for  his  opinion  as  to  the 

condition  of  her  mind,  based  on  the  testimony  given 
8  by  him  before  the  jury.     As  he  had  not  stated  any 

facts  tending  to  disclose  unsoundness  of  mind,  the 
court  correctly  sustained  the  objection.  Had  the  witness 
been  asked  the  simple  question  as  to  the  testatrix's  condition 
of  mind  at  the  time  the  will  was  executed,  it  should  have  been 
answered,  for  it  is  a  well-settled  general  rule  that  a  subscrib- 
ing witness  may  state  his  belief  as  to  the  testatrix's  condition 
of  mind  without  first  showing  grounds  on  which  that  belief  is 
based.     Schouler  Wills  (2d  ed.),  section  187;  Parsons  v. 

ParsonSj  66  Iowa,  7.54;  Greenleaf  Evidence,  section 
4  440.     The  testimony  of  one  John  M.  Day,  another 

subscribing  witness,  given  upon  a  former  trial,  was, 
by  agreement,  read  in  evidence  on  this  trial.  He  was  asked 
.  a  question  somewhat  similar  to  that  propounded  to  the  other 
witness.  The  court  trying  the  case  when  the  evidence  was 
taken  sustained  the  objection.  What  has  already  been  said 
answers  the  complaint  made  of  the  ruling  on  this  evidence. 
There  is  this  additional  thought,  however  which  is  con- 
clusive, and  that  is  that  the  evidence  of  Day,  as  taken  upon 
the  former  trial,  was  read  by  agreement  of  the  parties  on 
this  trial.  Under  this  a^eement,  all  rulings  excluding  evi- 
dence were,  of  necessity,  waived.  There  was  no  way  in 
which  the  rulings  made  at  the  prior  trial  could  be  corrected, 
for  the  witness  was  not  present  to  give  evidence.  We  have 
already  said  that  the  trial  court  was  right  in  directing  the 
verdict,  and  need  only  add  that  the  evidence  adduced,  viewed 
Sn  its  strongest  light,  does  no  more  than  create  a  suspicion  of 
undue  influence.  It  is  not  sufficient  to  justify  a  verdict  for 
the  contestant.    The  judgment  is  therefore  affirmed. 
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Hakby  p.  Galer  et  al,  Appellants,  v.  A.  A.  Qaleb. 

Gifts:   COMPETENCY  OF  DONOR:  Evidence.    The  donor  was  over  70 
ye^s  of  age,  and  his  physical  health  was  falling.    His  memory 

1  had  failed,  and  he  was  in  the  habit  of  repeating  things.  Wit- 
nesses who  well  knew  him  testified  tiiat  his  mind  atid  judgment 
were  sound.  Another  witness  testified  that  he  had  a  transaction 
with  him  and  he  was  rational  and  intelligent.  Htld,  insuflScient 
to  establish  his  incompetency  to  make  a  valid  gift. 

Appt^al:  STUiKiNG  amendment  to  abstract.    An  amended  abstract, 

2  containing  material  matter,  filed  by  the  appellee  after  the  time 
required  by  the  rules,  will  not  be  stricken. 

Appeal  from  Franklin  District  Court, — Hon.  B.  P.  Bibi>- 

SAXL,  Judge, 

• 

Sattirday,  May  20,  1899. 

Action  for  an  accounting.  Trial  to  court  Judgment 
for  defendant,  and  plaintiffs  appeal. — Affirmed, 

John  M.  Hemingway  and  D,  W.  Dow  for  appellants. 

ToAflor  &  Evans  and  E.  P,  Andrews  for  appellee. 

Waterman,  J. — The  plaintiffs  are  the  next  of  kin  of 
one  Dr.  J.  B.  Galer,  who  died  in  Franklin  county  on. Sep- 
tember 11,  1895.  The  defendant  is  the  widow  of  such 
decedent,  and  the  administratrix  of  his  estate.  The  claim 
made  is  that  Dr.  Galer,  during  the  last  two  or  three  years  of 
his  life,  was  mentally  incompetent  to  transact  business,  and 
that  defendant  took  charge  of  and  conducted  his  affairs ;  that 
by  fraud,  and  upon  false  pretenses,  she  possessed  herself  of 
his  entire  estate,  amounting  to  some  fifty  thousand  dollars  in 
money  and  four  thousand  two  hundred  and  ninety-three  dol- 
lars and  fifty-nine  cents  in  mortgage  securities,  besides  some 
real  estate,  for  which  she  also  secured  conveyances.     These 
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allegations  are  denied,  and  it  is  averred,  in  substance,  that 
all  the  property  which  defendant  has,  and  which  formerly 
belonged  to  her  husband,  was  given  her  by  him  In  his  life- 
time. This  action  was  begun  December  15,  1895.  No  ques- 
tion  is  made  as  to  the  right  of  plaintiffs  to  maintain  a  pro^ 
ceeding  of  this  character  during  the  pendency  of  this  admin- 
istration, so  we  shall  proceed  to  a  consideration  of  the  case- 
on  its  merits. 

Dr.  Galer  had  a  legal  right  to  give  away  his  property,  if 
he  saw  fit  to  do  so,  and  had  a  contracting  mind  at  the  time* 
Doubtless,  under  the  facts,  the  burden  is  upon  defendant  to 

establish  the  gift.    Samson  v,  Samson,  67  Iowa,  253. 
1  But,  the  gift  being  established,  if  it  ns  sought  to  be 

avoided  on  account  of  the  mental  incompetency  of  the 
donor  the  burden  of  showing  this  fact  will  be  upon  plaintiffs. 
Teegarden  v.  Lewis,  145  Ind.  Sup.  98  (44  N.  E.  Kep.  9). 
The  defendant  married  decedent  in  the  year  1872,  and  from 
that  time  until  the  latter's  death  they  lived  happily  together. 
They  were  childless.  The  plaintiffs  are  collateral  relatives. 
During  the  latter  years  of  his  life,  Dr.  Galer  was  afflicted 
with  heart  disease ;  and  for  two  or  three  years  just  preceding 
his  death,  which  occurred  in  his  seventy-fifth  year,  his  physi- 
cal health  failed  steadily.  It  became  necessary  for  some 
person  to  aid  him  in  looking  after  his  affairs,  and  this  hiB 
wife  did.  As  to  these  facts  all  parties  agree.  But  plaintiffs 
assert  that  his  mind  failed,  as  well  as  his  body,  and  that 
defendant,  taking  advantagee  of  this  fact  and  of  her  position, 
stripped  him  of  hSs  entire  estate  without  his  knowledge  or 
consent.  Much  evidence  is  introduced  on  the  issue  of  Dr. 
Galer's  mental  competency.  It  certainly  establishes  that  his 
memory  had  failed,  but  we  do  not  think  it  goes  further  than 
this.  Many  witnesses,  who  knew  him  well,  and  met  him  at 
his  home,  at  social  gatherings,  and  Sn  business  transactions, 
say  that  his  mind  was  sound  and  his  judgment  wholly  unim- 
paired.   A  witness  for  plaintiffs  (one  Myers,  a  banker  with 

whom  Dr.  Galer  did  business,  and  who  had  a  personal  trana- 
Vor.  108  la- 32 
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action  with  him  during  the  last  year  of  his  life)  says:  *^I 
don't  think  I  ever  saw  Dr.  Galer,  in  a  business  transaction, 
when  he  was  not  naturally  rational  and  intelligent,  and  knew 
what  he  was  doing.  He  had  a  habit  of  repeating  things." 
The  repetition  alluded  to,  relates,  doubtless,  to  the  doctor's 
absent-mindedness,  or  failure  of  memory ;  and  with  this  sug- 
gestion, we  may  say  that  the  testimony  of  this  witness  repre- 
sents fairly  the  consensus  of  all  the  opinions  given.  That  is, 
taking  all  the  testimony  together,  and  we  think  the  condition 
of  Dr.  Galer  is  found  to  be  as  this  witness  states  it. 

As  to  the  charge  of  fraud  in  obtaining  the  property,  there 
is  no  evidence  except  what  is  wholly  circumstantial  in  char- 
acter. To  rebut  it,  there  is  the  testimony  of  one  White,  who 
acknowledged  the  assignments  of  mortgages  and  the  deeds  of 
real  estate  from  Galer  to  his  wife.  He  says  that  these  instru- 
ments were  made  at  the  request  of  the  grantor  and  were  vol- 
untarily executed  by  him,  and  that  Galer  told  him  he  had 
given  about  all  his  property  to  Wis  wife.  Another  witness 
(Taylor)  says  that  just  previous  to  the  doctor's  last  sickness, 
the  latter  spoke  to  him  of  a  deed  of  property,  which  he  said  he 
had  made  to  his  wife.  It  is  true  that  White  is  defendant's 
brother,  and  Taylor  is  one  of  her  counsel  in  this  case,  and 
that  some  of  the  circumstances  of  defendant's  case  are  of  a 
suspicious  character,  and  impress  us  very  unfavorably.  But 
these  cfircurastances  are  of  a  collateral  nature.  They  do  not 
bear  directly  upon  the  issue  of  the  gift  On  the  other  hand, 
Taylor  and  White  are  to  some  extent  corroborated  by  plam- 
tiffs'  witness  Myers,  who  says  that  during  the  last  two  years 
of  the  doctor's  life  (and  it  was  during  this  time  defendant  is 
said  to  have  appropriated  the  greater  part  of  the  estate)  he 
visited  the  house  to  arrange  for  loans  with  Mrs.  Galer ;  that, 
while  he  saw  her  mostly,  he  talked  with  the  doctor  once  or 
twice  about  the  matters.  These  loans  must  have  been  made, 
in  great  part,  at  least,  from  money  belonging  to  Dr.  Galer. 
If  the  money  was  not  so  invested  with  the  doctor's  full  con- 
sent, it  is  hardly  possible  that  he  could  have  talked  with  this 
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witness  about  the  matter  without  learning  the  condition  of 
affairs;  or,  if  his  wife  was  surreptitiously  obtaining  this? 
money,  it  is  not  likely  she  would  have  permitted  this  witness 
to  see  and  talk  with  her  husband  about  the  matter,  thus 
affording  opportunity  for  the  exposure  of  her  schemes.  Upon 
the  whole,  we  do  not  feel  justified  in  allowing  to  the  circum- 
stances of  which  we  have  spoken  such  weight  as  would  permit 
them  to  overcome  this  direct  and  positive  evidence. 

Another  contention  of  plaintiffs  is  that  Dr.  Galer's  indorse- 
ments upon  the  notes  and  certificates  of  deposit  transferred, 
and  his  signature  to  many  of  the  deeds  and  assignments  of 
mortgage  introduced,  were  forged  by  defendant  No  evidence 
was  taken  on  this  branch  of  the  case.  We  are  asked  to  inspect 
these  documents,  which  have  been  certified  up,  and  determine 
the  question  from  the  knowledge  thus  acquired.  This  is  a 
field  of  doubtful  inquiry  upon  which  we  are  invited  to  enter. 
We  should  certainly  not  be  willing  to  accord  to  our  own  opin- 
ions anv  more  than  the  dubious  fv,rce  which  we  have  said  is 
to  bo  allow^ed  the  opinions  of  those  who  testify  to  the  genuine- 
ness of  handwriting.  Bo-rland  v.  Walraih,  33  Iowa,  130; 
Whilaker  v.  Parker,  42  Iowa,  585.  We  may  say,  however, 
that  we  have  looked  these  exhibits  over  with  no  little  care, 
and  we  are  unable  to  form  any  definite  opinion  on  this  ques- 
tion from  the  inspection. 

The  motion  to  strike  appellee's  amended  abstract  because 
not  filed  within  the  time  fixed  by  the  rules  of  this 
2  court    is   overruled.     The   matter  contained  in  it  is 

material.  See  Green  v.  Ronen,  62  Iowa,  89. 
The  conclusion  we  reach  renders  it  unnecessary  for 
us  to  pass  upon  the  numerous  objections  urged  by  appellee 
to  the  record  before  us.  The  evidence  showing  a  gift  to  the 
wife  has  not  been  overcome  by  the  testimony  offered  to  estab- 
lish mental  incapacity  on  the  part  of  the  donor,  and  therefore 
the  judgment  of  the  district  court  is  affxbmed. 
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Univebsity  of  Chicago  v.  Habris  L.  Emmert,  Adminis- 
trator of  the  Etate  of  J.  S.  Emmert,  Deceased. 

Appellant, 

Evidence:    authority  of  signer  for  corporation.     A  contract 
being  assigned  by  an  artificial  person,  it  was  competent,  as  show- 

4  iDg  his  authority,  to  prove  the  official  position,  with  the  assignor, 
of  the  person  who  attached  its  name  to  the  assignment. 

CoustmctioB  of  wriUngs:  opinion  bvidenck.    The  opinion  of  a  wit- 

5  ness  as  to  the  construction  of  a  contract  is  incompetent.    This  is 
for  the  court. 

Transaction  with  Decedent:  KymKKOE  of  secretary  of  claiiiant. 
In  an  action  by  an  artificial  person  against  a  decedent's  estate^ 
2  the  secretary  of  plaintiff,  not  shown  to  have  any  interest  in  the 
result,  is  not  incompetent  to  testify  to  a  personal  transaction 
with  deceased,  within  Code,  section  4604,  prohibiting  such  testi- 
mony by  a  party  or  one  interested  in  the  result. 

Defense  t*  Subscription:  burden  of  proof.    A  subscription  paper 
provided  that  the  sums  subscribed  might  be  paid  by  notes.    Edd^ 
S    in  action  on  the  subscription,  that  the  burden  of  showing  that 
the  notes  had  been  executed  and  paid  was  on  the  subscriber. 

Claims  Against  Estate:  artificial  person:  Pleading     Under  Code, 
section  8888,  tt  stq.,  requiring  claims  against  an  estate  to  be 

1  entitled  in  the  name  of  the  claimant  against  the  administrator  of 
the  estate,  as  such,  with  the  name  of  the  estate,  etc.,  the  claimant 
need  not  aver  in  what  capacity^whether  as  a  corporation,  part- 
nership, or  person— it  acted  in  presenting  the  claim,  as  is  required 
in  ordinary  actions  by  section  86 .7,  unless  the  pleading  is  assailed 
by  motion. 

Denial  of  corporate  capacity.    Under  Code,  sections  8627,S628« 
requiring   a  denial    of    partnership    or  corporate   capacity  to 

2  specifically  allege  the  facts  relied  on,  an  averment  of  want  of 
legal  capacity  is  insufficient. 

Appeal    from   Lirm   District    Court. — Hon.    William    G. 

Thompson,  Judge. 

Saturday,  May  20,  1899. 

The  plaintiff  filed  its  claim,  duly  verified,  February  11, 
1897,  for  a  balance  of  eight  hundred  dollars,  due  on  sub- 
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scription,  to  which  was  attached  the  contract  in  words  fol- 
lowing : 

"Chicago,  111.,  June  20th,  1889.  Whereas,  the  Ameri- 
can Baptist  Education  Society  has  undertaken  to  raise  the 
full  sum  of  one  million  dollars  for  the  purpose  of  establishing 
a  college  in  the  city  of  Chicago,  Illinois ;  and  whereas,  John 
D.  Rockefeller,  of  the  city  of  New  York,  has  subscribed  six 
hundred  thousand  dollars  of  said  sum,  upon  condition,  among 
others,  that  the  whole  amount  of  said  one  million  dollars  is 
subscribed :  Now,  therefore,  in  consideration  of  the  premises, 
and  each  and  every  subscription  to  said  object,  we,  the  under- 
signed, agree  to  pay  to  the  American  Baptist  Education 
Society,  for  the  purpose  aforesaid,  and  upon  the  condition 
that  the  full  sum  of  one  million  dollars  is  subscribed  therefor, 
the  sums  set  opposite  our  respective  names,  on  the  first  day  of 
June,  1890:  provided  that  each  subscriber  may  pay  five  (5) 
per  cent,  of  his  subscription  in  cash  on  the  first  day  of  June, 
1890,  and  the  balance  as  follows,  five  (5)  per  cent,  of  said 
subscription  every  ninety  days;  or  ten  (10)  per  cent,  of  said 
subscription  in  cash  June  1,  1890,  and  the  balance  as  fol- 
lows, ten  (10)  per  cent,  every  six  months,  or  twenty  (20) 
per  cent,  of  said  subscription  in  cash  June  1,  1890,  and  the 
balance  as  follows,  twenty  (20)  per  cent,  yearly.  Said 
deferred  payments  to  be  evidenced  by  promissory  notes,  and 
to  draw  interest  from  Jime  1st,  1890,  at  the  rate  of  six  per 
cent  per  annum. 

Names.  Addresses.  Am'ts.      Remarks. 

John  S.  Emmert  833  West  Monroe  St  $1,000.'' 

— ^And  also  an  assignment  to  the  plaintiff  signed  "Ameri- 
can Baptist  Education  Society,  Chicago,  August  15th,  1891, 
by  Nelson  E.  Blake."  The  answer  was  a  general  denial,  with 
a  specific  denial  of  signatures ;  a  denial  of  plaintiff's  capacity 
to  sue,  also  of  the  legal  right  of  the  American  Baptist  Edu- 
cation Society  to  solicit  and  receive  or  assign  subscriptions; 
and  an  averment  that  it  was  neither  a  person,  partnership, 
nor  corporation,  and  that  recovery  could  not  be  had,  because 
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of  the  omission  to  execute  the  promissory  notes.  All  the 
answer,  save  the  general  denial  and  that  putting  in  issue 
the  genuineness  of  signatures,  was  stricken  on  motion.  When 
the  evidence  had  been  introduced,  on  motion,  verdict  was 
directed  for  the  .plaintiff.  From  a  judgment  thereon  the 
administrator  appeals. — Affirmed. 

Charles  W.  Kepler  for  appellant. 

Preston  &  Moffit  for  appellee. 

Ladd,  J. — In  the  claim  filed,  the  appellee  did  not  aver  in 
what  capacity  it  acted  in  presenting  its  claim  against  the 
estate    of    deceased.      The    appellant    insists    that, 
1  because  of  this  omission,  no  evidence  could  properly 

be  received.  That  such  an  averment  is  essential  in  a 
petition  in  an  ordinary  action  has  been  held  by  this  court,  and 
is  required  by  statute  (Code,  section  3627).  Sweet  v.  Ervitij 
54  Iowa,  101;  Byimjtcyn  v.  River  Co.,  11  Iowa,  502.  In 
Bremer  Covidy  v.  Curtis,  54  Iowa,  72,  it  was  said  that  the 
claim  stands  in  place  of  a  petition,  as  the  statement  of  the 
cause  of  action.  But  the  manner  of  pleading  in  probate  is 
governed  by  section  3338  of  the  Code  and  the  sections  follow- 
ing, which  require  that  claims  must  be  entitled  in  the  name 
of  the  claimant  against  the  executor  or  administrator  of  the 
estate  as  such,  with  the  name  of  the  estate,  and  must  be  clearly 
stated  and  verified,  and,  if  based  on  a  written  instrument,  a 
copy  of  it,  with  all  indorsements,  must  be  set  out,  and,  when 
not  expressly  admitted,  shall  be  deemed  denied,  though  spe- 
cdfic  defenses  must  be  pleaded.  These  statutes  are  evidently 
intended  to  cover  all  necessarily  to  be  included  in  the  state- 
ment of  a  claim.  N^o  petition  is  required,  and  if  the  sections 
referred  to  are  complied  with  substantially,  when  not  assailed, 
the  pleading  will  be  deemed  sufficient.  Woemer  Administra- 
tion, section  389.  See  Crosby  v.  McWillie,  11  Tex.  94,  and 
In  re  Swain,  67  Cal.  637,  641  (8  Pac.  Rep.  497).  Undoubt- 
edly the  claimant,  on  motion,  might  be  compelled  to  state  the 
particular  capacity  in  which  suit  is  brought    But  if  tMs  is 
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not  done,  and  that  issue  is  made  by  answer,  there  is  no  reason 
why  he  should  not  comply  with  the  ordinary  rules  of  plead- 
ing. The  section  requiring  a  special  defense  to  be  pleaded 
prescribes  no  method  to  be  pursued,  and  parties  are  relegated 
to  the  rules  approved  \in  civil  actions.     Code,  section 

2  3340.      By  sections   3627   and   3628   of  the  Code, 
denial  of  partnership  or  corporate  capacity  is  made  a 

special  defense,  and  can  only  be  set  out  by  specifi- 
cally alleging  the  facts  relied  on.  That  the  American  Baptist 
Education  Society  was  not  a  natural  person  appeared  from 
its  name.  If  it  was  not  a  partnership  or  corporation,  a 
general  denial  did  not  raise  that  issue,  for  in  such  event  the 
facts  relied  on  must  be  specifically  stated.  The  averment 
of  want  of  capacity  or  of  legal  capacity  was  a  mere  legal 
conclusion.  It  follows  that  there  was  no  error  in  receiving 
the  evidence,  or  in  striking  portions  of  the  answer. 

II.  Thomas  W.  Goodspeed,  called  asia  witness,  testified 
that  he  was  secretary  of  the  plaintiff,  solicited  the  subscript 
tion  of  the  deceased,  and  saw  him  attach  his  signature  thereto. 
It  is  insisted  that  this  evidence  should  have  been  excluded, 
under  section  4604  of  the  Code.  While  it  appeared  that  the 
witness  was  secretary  of  the  plaintiff,  it  did  not  show  that 
he  had  the  slightest  interest  in  the  result  of  the  suit.  1 
Greenl^af  Evidence,  section  333.  The  witness  was  presumed 
competent,  and,  there  being  no  showing  to  the  contrary,  the 
objection  was  correctly  overruled.  Muir  v.  Miller,  82  Iowa, 
706;  Zerbe  v.  ReAgart,  42  Iowa,  231;  Birge  v,  Rhinehart, 
36  Iowa,  371 ;  Warmley  v,  Hamburg,  40  Iowa,  25. 

III.  Certain  questions  were  asked  Goodspeed,  on  cross- 
examination,  calling  for  his  interpretation  of  the  subscrip- 
tion paper.    It  is  needless  to  say  that  it  was  the  province  of 

the  court  to  construe  the  contract*     The  signature 

3  having  been  proven,  a  consideration  was  presumed. 
First  M.  E.  Church  v.  Dormell,  95  Iowa,  494.     The 

execution  of  the  notes  provided  in  the  subscripflion  was 
optional,  and,  if  the  deceased  had  satisfied  and  discharged 
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his  contract  in  that  way,  the  burden  was  upon  the  adminis- 
trator so  to  prove.    Code,  section  3340. 

IV.  The  witness  Goodspeed  was  also  asked  what  posi- 
tion Nelson  Blake  held  in  the  American  Baptist  Educatlional 
Society.     This  was  objected  to  as  irrelevant  and  foreign  to 

any  issue  in  the  case.  As  Blake  attached  the  name  of 
4  the  society  to  the  assignment,  this  evidence  had  a 

tendency  to  show  Blake's  authority  in  so  doing.  It 
was  therefore  admissible.  But  there  was  no  denial  in  the 
answer  of  the  genuinness  of  the  signature  to  the  assignment, 
or  that  it  was  authorized.  It  appeared  to  have  been  signed 
by  the  American  Baptist  Educational  Society,  and  whether 
in  fact  so  signed  was  not  made  an  issue  in  the  case.  Bank  v. 
Martin,  82  Iowa,  442.  The  conditions  of  the  subscitiption 
have  been  fully  complied  with  by  the  society,  and  we  can 
discover  no  reason  why  the  balance  due  should  not  be  paid. — 
Affibmed. 


Valley  National  Bank  of  Des  Moines  v.  H.  B.  Claflin, 

Company,  Appellant. 

ReeeiTers:  rights  of  chattel  mortqaore.  A  chattel  mortgagee  of 
property   has   an   interest   therem,  within  Code,  section  88^32, 

2  authorizing  persons  having  an  interest  in  property  in  danger  of 
being  lost  to  procure  the  appointment  of  a  receiver  therefor. 

EviDENCB.  Under  Code,  section  3822,  authorizing  the  appointment 
of  a  receiver  of  property  whenever  it,  or  its  rents  and  profits,  is 
in  danger  of  being*  lost,  and  when  the  interest  of  all  the  parties 

1  will  be  thereby  promoted,  a  receiver  of  personal  property  in  pro- 
cess of  manufacture  for  the  market  may  be  appointed  in  an  action 

S  to  foreclose  a  chattel  mortgage  thereon,  where  by  reason  of  prior 
liens,  the  mortgagee  is  not  entitled  to  possession,  and  where  it 
will  depreciate  unless  the  manufacture  and  sale  be  continued. 

Appeal  from  Polk  District  Court, — Hon.  Thomas  F.  Stev- 
enson, Judge. 

Saturday,  May  20,  1899. 
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Action  in  equity  to  recover  the  amount  alleged  to  be 
due  on  certain  promissory  notes  made  by  the  defendants 
Israel  Bros,  and  W.  C.  Israel,  and  to  foreclose  a  chattel  mort- 
gage on  two  stocks  of  merchandise,  with  fumituV^e,  fixtures, 
and  utensils  usel  in  connection  therewith,  given  to  secure  the 
payment  of  the  notes.  The  petition  also  asked  the  appoint- 
ment of  a  receiver.  The  H.  B.  Claflin  Company  and  other 
creditors  of  the  makers  of  the  notes,  were  made  parties 
defendant,  and  a  receiver  was  appointed.  From  the  order 
appointing  a  receiver,  the  H.  B.  Claflin  Company  appeals. — 
A^rmed, 

C.  C.  &  C,  L,  Nourse  for  appellant. 

Ay  res,  Woodin  &  Ay  res  for  appellee. 

Robinson,  C.  J. — We  are  required  to  determine  whether 
the  plaintiff  was  entitled  to  the  appointment  of  a  receiver. 
The  facts  material  to  an  understanding  of  that  question  are 

as  follows:  During  a  part  of  the  year  1897,  Israel 
1  Bros,  carried  on  business  at  two  places  in  the  city  of 

Des  Moines.  At  one,  on  Locust  street,  articles  of 
clothing  were  manufactured;  and  at  the  other,  on  Walnut 
street,  dry  goods,  wearing  apparel,  and  other  articles  were 
retailed.  On  tlie  twenty-ninth  day  of  October,  1897,  the  defend- 
ant the  Clinton  Woolen  Manufacturing  Company  recovered 
against  Israel  Bros,  a  judgment  for  the  sum  of  two  thou- 
sand one  hundred  and  thirty-nine  dollars  and  sixty-three 
cents,  and  on  the  same  day  caused  an  execution  to  be  issued 
and  levied  upon  the  property  of  Israel  Bros,  at  the  two  places 
of  business  mentioned ;  and  possession  of  the  property  thus 
levied  upon  was  taken  by  the  sheriff.  After  that  was  done, 
but  on  the  same  day,  Israel  Bros,  executed  to  the  plaintiff 
a  mortgage  upon  the  property  held  by  the  sheriff.  A  mort- 
gage on  the  same  property  was  subsequently  executed  to  the 
H.  B.  Claflin  Company,  and  an  attachment  thereon  was  levied 
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in  favor  of  the  defendant  the  Iowa  National  Bank.  There 
was  also  a  landlord's  lien  on  each  stock  for  rent,  a  part  of 
which  was  due.  On  the  first  day  of  November,  1897,  the 
plaintiff  commenced  its  acllion.  The  petition  alleged,  in 
effect,  that  the  Locust  street  stock  consisted  of  clothing,  and 
a  large  quantity  of  material  designed  to  be  manufactured 
into  clothing;  that  it  was  then  the  proper  season  for  selling 
the  goods  of  both  stocks,  and  that  if  manufacturing  was 
stopped,  and  the  places  of  business  were  closed  for  the  pur- 
pose of  foreclosure,  great  damage  would  result;  that  the 
plaintiff's  lien  on  the  property  was  larger  than  that  of  any 
other  creditor ;  and  that  it  was  doubtful  if  the  goods  in  both 
stocks  would  satisfy  the  claim  of  the  plaintiff,  which  amounts 
to  about  twenty  thousand  dollars.  It  asked  judgment  for  the 
amount  due,  for  the  foreclosure  of  its  mortgage,  and  that 
a  receiver  of  the  property  be  appointed,  with  the  power  to 
contiinue  the  manufacture  of  clothing,  and  the  selling  at 
retail  of  goods  of  both  stocks.  The  II.  B.  Claflin  Company 
resisted  the  application  for  a  receiver,  and  there  was  a  hear- 
ing on  the  application,  which  resulted  as  stated. 

The  appellant  contends  that  neither  necessity  nor  ground 
for   the    appointment    was    shown.      Section    3822    of    the 
Code  authorizes  the  appointment  of  a  receiver  *^on  the  peti- 
tion of  (Either  party  to  a  civil  action  or  proceeding, 
2  wherein  he  shows  that  he  has  a  probable  right  to,  or 

interest  in  any  property  which  is  the  subject  of  the 
controversy,  and  that  such  property  or  its  rents  or  profits, 
are  in  danger  of  being  lost  or  materially  injured  or  impaired, 
and  the  court,  if  satisfied  that  the  interests  of  one  or  both 
parties  will  be  thereby  promoted,  and  the  substantial  rights  of 
neither  unduly  infringed,  may  appoint  a  receliver  to  take 
charge  of  and  control  such  property  under  its  direction  during 
the  pendency  of  the  action."  The  plaintiff  acquired  a  valid 
interest  in  the  property  in  controversy  by  vtrtue  of  its  mort- 
gage.   Cobbey  Chattel  Mortgages,  section  419,  note  29.    And 
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it  has  shown  a  right  to  and  an  interest  in  the  property  in 
controversy,  within  the  meaning  of  the  statute.    Did 
3  the  plaintiff  show  that  the  property  or  its  profits  were 

in  danger  of  being  lost  or  materially  injured  or 
impaired  ?  The  mortgage  to  the  plaintiff  in  terms  gave  to 
it  power  to  take  possession  of  the  mortaged  property,  and 
sell  it  or  so  much  thereof  as  should  be  necessary  to  pay  the 
mortgage  debt,  in  case  of  default  in  payment,  or  in  case  the 
mortgagor  attempted  to  dispose  of  or  remove  the  property 
from  Polk  county,  or  whenever  the  mortgagee  should  choose 
so  to  do.  But  the  mortgage  was  subject  to  the  levy  made  by 
the  sheriff,  and  conferred  no  right  to  take  the  property  from 
the  sheriff  until  the  levy  should  be  discharged.  There  were 
liens  for  rent,  and  other  liens  upon  the  property;  and  the 
evidence  shows  that  depreciation  in  the  value  of  the  prop- 
erty would  have  resulted,  had  the  manufacturing  been  dis- 
continued and  the  goods  withdrawn  from  the  market  It 
was  the  proper  season  for  selling  many  of  the  goods  when 

this  action  was  commenced,  and  it  was  probable  that^  if  their 
manufacture  and  sale  were  stopped,  evep  for  the  time  neces- 
sary to  satfisfy  the  execution  and  foreclose  the  mortgage  to  the 
plaintiff,  goods  which  would  otherwise  have  been  sold  would 
remain  unsold  during  the  season,  and  depreciate  in  value. 
The  evidence  also  tended  to  show  that  much  better  prices 
would  have  been  realized  from  retail  sales  by  a  receiver  than 
could  be  obtained  by  sales  in  bulk  under  t^- execution  or 
mortgage.  Therefore,  it  appears  that  the  plaintiff  did  not 
have  an  adequate  remedy  in  the  ordinary  course  of  the  law. 
This  case  is  in  many  respects  much  like  that  of  Maish  v.  Bird, 
59  Iowa,  307,  in  which  the  appointment  of  a  receiver  was 
sustained.  Whether  a  receiver  should  be  appointed  is  usu- 
ally a  matter  largely  within  the  sound  judicial  discretion  of 
the  court  or  the  judge  asked  to  make  the  appointment.  High 
Receivers,  section  25 ;  3  Pomeroy  Equity  Jurisprudence,  sec- 
tion 1331 ;  2  Story  Equity  Jurisprudence,  sections  831,  832 ; 
Hardware  Co.  v.  Waibel,  1  S.  D.  448  (47  N.  W.  Rep.  814). 
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We  are  of  the  opinion  that  the  interest  of  the  plaintiff  in  the 
property  in  controversy  was  sufficient  to  authorize  the 
appointment  of  a  receiver,  and  that  the  evidence  justified  the 
district  court  in  concluding  that  the  plaintiff's  interest  was 
in  danger  of  being  impaired  if  the  appointment  were  not 
made.  An  abuse  of  the  discretion  vested  in  the  court  is  not 
shown,  and  its  action  is  affirmed. 


ei29  207|  J.  M.  GooDENOw  v.  M.  E.  FosTER  and  K.  H.  Allen,  Appel- 

lants. 

Labor  Lien:   chattel  mortgage:   Priorities.    Under  Acts  l*wenty- 
third  General  Assembly,  chapter  43,  providing  that,  when  one's 

1  business  is  suspended  by  the  action  of  creditors,  debts  owing  to 
laborers  shall  be  preferred,  where  a  steam  thrasher  is  seized,  and 
the  business  of  the  owner  is  suspended,  by  the  holder  of  a  pur* 
chase-money  mortgage,  a  claim  of  the  engineer  for  labor .  per- 
formed after  the  execution  and  recording  of  the  mortgage  is  a 
preferred  claim. 

Judgment  on  Stipniation:  waiver  of  defbctf^b  PBrmoN.    Where 
a  stipulation  provides  that,  if  a  demurrer  to  the  answer  is  sua- 

2  tained,  judgment  shall  be  rendered  for  the  plaintiff  on  the  petition 
for  the  amount  claimed,  and'  the  demurrer  is  sustained,  defendant 
cannot  question  the  sufficiency  of  the  petition. 

Joint  dk pendants.  In  an  action  against  a  mortgagee  of  personalty 
and  his  agent  to  enforce  preferred  claims  for  labor,  under  Acts 
Twenty-third  General  Assembly,  chapter  48,  the  petition  alleged 
that  the  agent  seized  and  sold  the  property,  and  received  the  pro- 
2  ceeds,  and  that  the  claims  were  presented  to  him.  A  stipulation 
was  made  that,  if  a  demurrer  to  defendant's  answer  was  sustained, 
Judgment  should  be  rendered  for  plaintiff  on  the  petition.  Held^ 
that  judgment  was  properly  rendered  against  both  defendants. 

Appeal  from  Sac  District  Court. — ^Hon.   S.   M.   Elwood, 

Judge. 

Monday,  May  22,  1899. 
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This  appeal  is  by  the  defendants  from  a  ruling  sustain- 
ing plaintiff's  demurrer  to  their  answer,  and  the  judgment 
rendered  against  them  for  want  of  further  pleading. — ' 
Affirmed, 

W,  A.  Helsell  for  appellants. 

R.  M,  Hunter  for  appellee. 

Given,  J. — I.  The  petition  is  in  two  counts,  in  sub 
stance  as  follows :  The  first  alleges  that  between  July  24  and 
October  13,  1896,  the  plaintiff  performed  work  and  labor  for 
Herman  Swansonj  as  engineer  on  a  steam  thresher,  at  two 
dollars  per  day,  of  which  thresher  Swanson  was  owner,  and 
with  which  he  was  doing  custom  work,  and  that  for  said  work 
there  was  a  balance  due  to  plaintiff  of  fortv-one  dollars 
and  thirty-seven  cents.  In  the  second  count  he  shows  that 
there  is  due  on  a  like  claim  seventy-six  dollars  and  twenty- 
five  cents  for  labor  performed  by  Mel  Wright  as  engineer  on 
said  thresher,  and  that  said  claim  has  been  assigned  to,  and 
is  the  property  of,  the  plaintiff.  In  each  count  he  alleges 
that  on  October  13,  1896,  said  thresher  was  seized  by  the 
defendant  Foster  under  a  chattel  mortgage  executed  thereon 
by  Swanson  to  the  defendant  Allen,  "and  the  business  of  said 
Swanson  was  suspended;"  that  on  the  twenty-first  day  of 
October,  1896,  each  of  said  claims,  fliade  out  and  verified  as 
required  by  law,  was  presented  by  the  claimants  to  said 
Foster;  that  on  the  twenty-thlird  day  of  October,  1896,  said 
Foster  sold  said  property  for.  six  hundred  dollars ;  that  the 
costs  wer^  twenty  dollars;  that  Allen  knew  said  claims  had 
been  presented  to  Foster,  and  did  not  file  any  exceptions 
thereto;  that  Foster  refused  to  pay  said  claims  and  turned 
over  to  Allen  the  proceeds  of  said  sale,  which  Allen  retains, 
and  refuses  to  pay  the  plaintiff's  claim.  Plaintiff  asked  judg- 
ment for  one  hundred  and  seventeen  dollars  and  sixty-two 
cents,  with  interest.    Defendants  answered  wKthout  expressly 
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admitting  or  denying  any  of  the  allegations  of  the  petition. 

They  alleged  in  substance  as  follows:     That  on  the 
1  twenty-second  day  of  June,  1896,  Allen,  as  agent  of 

the  Aultman  Company,  sold  the  thresher  to  Swanson ; 
that  Swanson  then  executed  a  chattel  mortgage  on  said  prop- 
erty, to  secure  the  purchase  price,  to  the  Aultman  Company, 
which  mortgage  was  recorded  on  the  twenty-third  day  of 
July,  1896,  long  before  the  work  and  labor  were  commenced 
to  be  performed,  and  that  said  labor  was  performed  with  full 
knowledge  of  said  mortgage;  that  subsequently  the  Aultman 
Company  assigned  its  rights  to  Allen;  that  Swanson  made 
default  in  the  payment,  and  that  Allen  was  compelled  to  fore- 
close said  mortgage;  that  the  defendant  Foster  has  in  no 
instance  done  more  than  to  act  as  agent  or  employe  of  Allen 
in  his  foreclosure  proceedings;  that  there  has  been  at  nr 
time  more  in  defendants'  hands  than  enough  to  satisfy  said 
mortgage.  They  allege  that  neither  plaintiff  nor  Mel  Wright 
has  at  any  time  filed  with  the  defendant  Allen  any  sworn 
statement  of  the  labor  claimed  for,  and  that  Allen  did  file  his 
veitified  exceptions  with  Foster  against  the  payment  of  said 
claims  on  the  ground  set  out  in  this  answer,  which  exceptions 
were  served  December  29,  1896.  The  defendants  conclude 
their  answer  as  follows :  "Therefore  defendants  say  that  the 
lien  of  plaintiff,  if  any  he  have,  is  junior  and  inferior  to 
defendant's  lien  under  his  said  mortgage  and  for  purchase 
money."  Plaintiff  enumerates  several  grounds  in  his 
demurrer,  which  may  be  summed  up  as  presenting  the  ques- 
tion whether,  by  reason  of  the  mortgage  being  prior  in  date 
and  recording  to  the  performing  of  the  work  and  labor,  is 
entitled  to  priority. 

II.  We  have  no  argument  for  appellee.  Counsel  for 
appellants  insist  that  this  case  is  unlike  Reynolds  v.  Black, 
91  Iowa,  1,  for  that  lin  this  case  the  labor  was  depreciating 
the  property  by  use,  while  in  that  it  was  improving  its 
value.  It  is  insisted,  for  this  reason,  that  the  plaintiff  is  not 
within   the   provisions  of  chapter  48,   Acts   Twenty-third 
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General  Assembly.  It  will  be  seen  by  what  we  have  said  of 
the  answer  that  no  such  cla^im  was  made  therein,  and  that  the 
only  defense  set  up  was  the  claim  that  the  lien  of  the  plaintiff 
is  junior  and  inferior  to  the  lien  under  said  mortgage.  The 
answer  does  not  deny  the  allegation  that  the  business  of 
Swanson  was  suspended  by  the  seizure  of  the  thresher,  and 
the  statute  does  not  limit  the  rights  of  the  laborer  to  labor 
performed  in  the  betterment  of  the  property.  Under  the 
pleadings,  and  the  holdings  'in  Reynolds  v.  Black,  supra,  the 
appellants  were  not  entitled  to  priority  under  the  mortgage. 

Appellants  further  contend  that  the  judgment  is  errone- 
ous for  that  the  petition  was  not  sufficient  to  entitle  the 
plaintiff  to  judgment.    Counsel  quote  from  chapter  96,  Acts 
Twenty-fifth  General  Assembly,   "No  pleading  shall 

2  be  held  suflficient  on  account  of  a  failure  to  demur 
thereto,"  and  insist  that  the  petition  is  insufficient  to 

sustain  the  judgment.  The  case  was  taken  under  advisement, 
under  a  stipulation  providing,  among  other  things,  "If  the 
demurrer  is  sustained,  judgment  shall  be  rendered  for  the 
plaintiff  without  evidence,  on  the  petition,  for  the  amoimt 
cla&med."  We  think  this  contention  cannot  be  considered,  in 
the  face  of  the  stipulation. 

It  is  further  insisted  that  the  court  erred  in  rendering 

a  joint  judgment,  but  in  view  of  the  stipulation,  and  the 

fact,  as  shown  by  the  petition,  that  Foster  seized  and  sold  the 

property,  received  the  proceeds,  and  was  notified  of 

3  plaintiff's  claKms  by  the  same  being  presented  to  him, 
we  conclude  there  was  no  error  in  rendering  judg- 
ment against  both  defendants.     Discovering  no  error  in  the 
record,  the  judgment  is  affirmed. 
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Theodore  Steinke,  T.  P.  Davis  et  al.y  Appellants,  v.  J.  C. 

Yetzeb  et  al. 


Trastg:  power  of  trustee.  A  bank,  being  in  urgent  need  of  its 
resources  to  prevent  a  panic,  its  president,  a  large  debtor,  deeded 
to  the  bank  certain  land,  the  deed  reciting  that  it  was  to  secure 

1  all  the  depositors,  and  to  be  wholly  and  fully  used  to  pay  all  debts 

2  of  the  bank,  and  he  informed  the  public  of  the  conveyance.  Held^ 
that  the  deed  created  a  power  in  the  trustee,  in  its  discretion,  to 
sell  or  mortgage  the  land,  in  whole  or  in  part. 

Informal  execution.    The  bank  having  quitclaimed  the  property  to 

a  third  person,  who  executed  mortgages  thereon,  and  reconveyed 

S    the  title  to  the  bank,  subject  to  the  mortgages,  its  quitclaiming 

as  owner,  and  not  as  trustee,  was  an  informality  which  did  not 

deprive  the  mortgagees  of  their  rights  to  a  lien. 

Same:  Intent  to  execute.    The  bank  having  secured  the  proceeds  of 

the  mortgages,  and  applied  them  to  its  business,  the  depositors 

8    receiving  the  benefit,  and,  the  title  being  restored  to  the  bank 

5  subject  to  the  mortgages,  this  showed  an  intention  to  execute  the 
trust  in  part,  though  this  was  not  revealed  by  the  oouveyanes 
themselves. 

Ratification     Any  informality  in  the  proceedings  was  ratified  bv 
the  bank's  keeping  the  money,  and  the  depositors,  since  they 
4    claimed  through  the  bank,  had  only  its  rights,  and  could  not  take 
advantage  of  the  informality. 

Dkpositor»:  Mortgagees,  Conceding  the  depositors  did  not  receive 
the  benefit  of  the  loans,  the  bank,  as  trustee,  being  empowered 

6  to  create  the  liens,  the  mortgagees  should  be  protected. 

Authority  of  bank  officers.    V^'here  the  management  of  a  bank's 

affairs  is  intrusted  to  the  president  and  cashier,  and  they,  with 

A    knowledge  of  the  directors,  have  conveyed  land  at  various  times, 

a  conveyance  by  them  is  not  invalid  because  not  authorized  by 

the  directors. 

Preferenee  of  Creditor:  debts  of  bank  One  owning  nearly  one-half 
the  stock  of  a  bank,  and  being  largely  indebted  to  it,  conveyed 
land  to  the  bank  in  trust  for  the  depositors.    'Held,  that  he  had  a 

7  legal  right  to  prefer  creditors  of  the  bank  over  his  own  creditors 
and  the  doctrine  applicable  to  partnerships,  that  individual  assets 
should  first  be  used  to  pay  individual  debts,  did  not  apply. 

Appeal  from  Cass  District   Court, — Hon.   N.   W.   Macy, 

Judge. 
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Monday,  May  22,  1899. 

This  case,  as  we  have  it,  is  a  consolidation  of  a  number 
of  actions,  which  were  separately  brought,  but  united  and 
tried  together  ^in  the  district  court.  We  shall  state  the  facts 
as  briefly  as  possible,  out  of  which  the  controversy  arose, 
so  that  the  issues  presented  may  be  fully  understood.  The 
Cass  County  Bank  was  an  incorporation  engaged,  as  its  name 
would  indicate,  in  the  banking  business.  J.  C.  Yetzer  was  its 
president,  Isaac  Dickerson  vfice  president,  and  A.  W.  Dicker- 
son  cashier.  On  August  7,  1893,  the  bank  was  insolvent, 
though  its  condition  was  not  known,  outside  of  its  officers  and 

directors.       The    financial    panic    then     prevailing 
1  aroused  fears  on  the  part  of  depositors,  and,  to  restore 

confidence,  and  prevent  a  speedy  collapse  of  the  insti- 
tution, Yetzer  on  that  day,  his  wife  join|ing,  made  a  deed  to 
the  bank  of  some  one  thousand  five  hundred  acres  of  land  and 
three  town  lots  in  Atlantic.  This  deed  recited  that  it  was 
made  "for  the  purpose  of  securing  all  the  depositors  of  the 
grantee,  the  Cass  County  Bank,  and  to  be  used  for  the  purpose 
of  paying  all  debts  of  the  said  Cass  County  Bank."  Through 
Yetzer  the  public  was  informed  of  this  conveyance.  On 
November  17, 1893,  the  Cass  County  Bank,  needing  money  to 
pay  its  debts  and  conduct  its  busjiness,  quitclaimed  in  three 
several  instruments  this  real  estate  to  Yetzer,  who  mortgaged 
part  of  it  to  the  Security  Loan  &  Trust  Company  to  secure  a 
loan  of  ten  thousand  dollars,  a  part  to  E.  Huchendorf  to 
secure  a  loan  of  six  thousand  dollars,  and  still  another  por- 
tion to  Mrs.  A.  B.  Crombie  for  two  thousand  dollars.  Two 
of  these  deeds  were  executed  in  the  name  of  the  bank  by  J. 
C.  Yetzer,  president,  and  A.  W.  Dickerson,  cashier,  and  the 
other,  covering  the  land  mortgaged  to  Huchendorf,  by  the 
vice  presEdent  and  cashier.  All  of  this  money  was  received 
and  used  by  the  Cass  County  Bank.    Thereafter  Yetzer  and 

his  wife  deeded  the  land  back  to  the  bank,  subject  to  these 
Vol.  108  la— 33 
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mortgages.  In  December,  1893,  the  bank  failed,  and  waa 
placed  in  the  hands  of  a  receiver.  Some  time  later  the  Oaas 
County  Bank  was  removed  as  trustee  under  the  Yetzer  deed 
by  proper  order  of  court,  and  the  plaintiff  Steinke  appointed 
in  its  stead.  The  plaintiffs  were  depositors  in  the  bank  at 
the  time  of  its  fa;Qure,  and  they  bring  this  action,  asking  that 
the  real  estate  so  conveyed  by  Yetzer  be  sold,  and  the  pro- 
ceeds applied  ratably  in  payment  of  their  debts.  The  Security 
Loan  &  Trust  Company,  E.  Huchendorf,  and  F.  H.  Crombie, 
executor  of  the  estate  of  A.  C.  Crombie,  deceased,  set  up 
their  respective  mortgages  as  first  liens  on  the  property 
included  therein,  and  by  cross  bills  seek  to  foreclose  the  same. 
W.  H.  and  W.  J.  Applegate  were  also  made  defendants  in  the 
action  by  Steinke,  and  by  answer  and  cross  bill  they  set  up  the 
fact  that  they  are  each  judgment  creditors  of  Yetzer;  the 
judgment  in  favor  of  W.  H.  Applegate  having  been  rendered 
in  November,  1894,  and  that  in  favor  of  W.  J.  Appl^ate  in 
May,  1897.  They  claim  a  prior  right  in  said  real  estate,  to 
the  extent  of  their  liens,  as  against  all  parties.  Some  further 
facts  will  be  stated  in  the  course  of  the  opinion.  The  district 
court  established  the  mortgages  respectively,  as  first  liens  on 
the  real  estate  in  each  described,  and,  subject  thereto,  con- 
firmed the  title  of  Steinke  as  trustee  in  all  the  land,  and 
authorized  him  to  sell  the  same  for  the  benefit  of  depositors 
and  creditors  of  the  bank.  Plaintiffs  and  W.  H.  and  W.  J. 
Applegate  appeal. — Affirmed. 

J.  B.  Rochafelhw  and  WUlard  &  WUlard  for  Steinke 
and  others. 

CuHis,  Fdlett  &  Curtis  for  W.  H.  and  W.  J.  Applegate^ 

Phelps  &  Temple  and  Carroll  Wright  for  Security  Loan 
&  Trust  Company. 

John  W.  Scott  for  F.  H.  Crombie  and  E.  Huchendorf. 
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Watebman,  J. — The  main  controversy  pertains  to  the 
meaning  tc  be  given  the  trust  clause  in  the  deed  from  Yetzer 
and  wife  to  the  bank.    It  is  insisted  on  the  part  of  plaintiffs 

that  no  power  of  sale  was  given  the  bank,  and  that, 
2  even  if  such  could  be  implied,  'it  would  not  include 

the  power  to  mortgage.  The  expressed  object  of  the 
conveyance  was  "for  the  purpose  of  securing  all  of  the 
depositors  of  the  Oass  County  Bank,  and  to  be  wholly  and 
fully  used  foi  the  purpose  of  paying  all  the  debts  of  the  said 
Oass  County  Bank."  When  all  of  the  circumstances  are 
considered,  the  relation  and  situation  of  the  parties,  and  that 
Tetzer  made  known  to  the  public  the  fact  of  this  conveyance, 
it  seems  impossible  to  resist  the  conclusion  that  he  intended 
to  vest  in  the  trustee  the  power  to  execute  the  trust  No  par- 
ticular form  of  words  is  necessary  to  create  a  power  to  sell. 
Such  power  exists  whenever  it  is  apparent  that  it  is  neces- 
sary to  carry  out  the  purpose  of  the  grantor.  Perry  on  Trusts, 
section  766 ;  Beach  on  Trusts,  section  467.  And  we  may  say 
that  a  power  to  mortgage  is  sometimes  implied  in  a  powet 
to  sell.  Waterman  v.  Baldwin,  68  Iowa,  255 ;  Pike  v.  Bald- 
win,  68  Iowa,  263 ;  Loehenthal  v,  Raleigh,  36  N.  J.  Eq.  169. 
But,  in  our  opinion,  the  right  expressly  given  in  this  case  "to 
wholly  and  fully  use''  this  property  for  the  purpose  men- 
tioned is  an  ex;pressed  gift  of  the  power  to  sell  or  mortgage, 
as  the  trustee  might  see  fit.  The  trust  here  was  coupled  with 
an  interest  Yetzer  was  a  large  debtor  to  the  bank.  The 
bank  needed  all  of  its  resources  at  its  immediate  command  to 
enable  it  to  continue  business.  These  considerations  must  be 
borne  in  mind  when  we  attempt  to  construe  what  the  grant- 
ors understood  and  intended  the  bank  should  do  in  the  way 
of  using  this  property.  To  say  that  it  could  only  hold  it  sub- 
ject to  the  claims  of  creditors  is  to  deprive  the  word  "use'^ 
of  all  significance  whatever.  See  Waiermwn  v.  Baldwin, 
supra,  in  which  the  power  included  in  the  right  "to  dispose" 
of  property  is  considered.  It  is  said  that  the  use  made  was 
but  partial,  and  that,  in  any  event,  the  bank  must,  if  it  used 
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the  property  at  all,  do  so  "wholly  and  fully/'  This  is  making 
these  words  a  term  of  limitation.  They  should,  in  our 
opinion,  be  given  just  the  opposite  meaning.  They  are 
intended  to  take  away  any  restriction  on  the  trustee's  right- 
It  could  use,  and  use  to  the  fullest  extent,  the  property,  and 
the  whole  of  it. 

II.  It  is  contended  that^  if  there  was  a  right  to  sell 
or  mortgage,  it  could  be  done  only  as  trustee,  and  the  deeds 
made  by  the  bank  to  Yetzer  to  enable  him  to  make  the  mort- 
gages, were  not  executed  by  ^t  in  that  capacity.     If 

3  the  effect  of  the  whole  transaction  was  to  create  a 
lien  which  the  bank  had  authority  to  give,  it  would 

certainly  be  inequitable  to  hold  that  the  mortgagees  should 
lose  their  rights  because  of  an  informality  in  the  proceeding. 
This  covers  the  point  also  that  the  mortgages  were  not  exe- 
cuted by  the  bank,  but  by  Yetzer. 

III.  Another  ground  of  attack  upon  which  olaintiiffs 
rest  is  that  the  deeds  to  Yetzer  were  not  authorized  by  the 
board  of  directors  of  the  Cass  County  Bank.    It  is  a  fact  that 

the  matter  was  never  brought  up  at  any  formal  board 

4  meeting,  for  the  board  did  not  often  meet.    The  man- 
agement of  the  bank's  affairs  was  instrusted  to  the 

president  and  cashier.  These  oflScers,  with  the  knowledge  of 
the  directors,  had  so  executed  deeds  of  other  re^l  estate  belong- 
ing to  the  bank  before  this  time.  It  was  the  usual  course  of 
business  as  sanctioned  or  ratified  by  the  directors.  The  deeds 
were  therefore  not  invalid  on  this  account  The  bank  is 
bound  by  the  acts  of  these  ofiicers,  done  according  to  custom 
and  usage ;  and  third  persons  dealing  with  them  under  such 
circumstances,  and  having  no  knowledge  of  want  of  authority, 
are  protected,  even  when  authority  is  lacking.  Minor  v. 
Banky  1  Pet.  46;  Mining  Co.  v,  Anglo-Calif omian  Bank, 
104  U.  S.  192 ;  Foot  v.  Railroad  Co.,  32  Vt.  633 ;  PhiUips  v. 
Campbell  43  N.  Y.  271 ;  WhUaker  v.  KUroy,  70  Mich.  685 
(38  N.  W.  Eep.  606). 
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IV.  It  may  be  admitted  that  in  these  conveyances  noth- 
ing is  said  to  'indicate  that  the  transactions  were  had  for  the 
purpose  of  carrying  out  the  trust  But  all  the  facts  and  cir- 
cumstances show  that  this  was  the  purpose  of  the  parties. 
The  bank  was  in  sore  need  of  money.     The  sum  of  eighteen 

thousand  dollars  was  raised  by  the  mortgages.  The 
6  bank  received  it  all.    Plaintiffs  had  their  share  of  the 

benefits,  for  there  is  no  evidence  that  the  bank  lost  any 
part  of  it  in  business.  The  title  to  the  real  estate  was  again 
placed  in  the  trustee  after  the  money  was  secured.  There 
can  be  no  conclusion  reached  but  that  the  intention  was  to  exe- 
cute, in  part,  the  trust,  and  every  principle  of  equity  requires 
that  we  sustain  what  was  done.  We  may  say  further  that 
if  there  was  any  informality  of  proceeding  in  these  various 
transactions,  the  bank,  by  keeping  the  money  received,  has 
ratified  what  was  done.  Eadie  v.  Ashbaugh,  44  Iowa,  519 ; 
Ooodnow  V,  Stryher,  61  Iowa,  261;  Milligan  v.  Davis,  49 
Iowa,  126-129.  Appellants,  claiming  through  the  bank,  have 
only  its  rights,  for  this  is  not  a  case  where  the  act  done  by 
the  trustee  was  something  that  it  had  no  right  to  do  under 
the  power  given.  The  most  that  can  be  said  is  that  the  bank 
had  no  right  to  raise  the  money  in  the  manner  it  did ;  that  is, 
by  deeding  to  Yetzer,  and  having  him  execute  the  mortgage, 
instead  of  making  such  instrument  itself.  But  this  is  matter 
of  form  only.  If  the  bank  is  not  in  situation  to  complain,  we 
do  not  see  how  plaintiffs  can  do  so.  Manifestly  it  would  be 
unjust  to  ^ve  these  appellants  the  land  free  and  clear  of 
incumbrance,  and  permit  the  bank  to  retain  the  money 
obtained  on  the  mortgages  also. 

V.  If  we  were  to  admit  that  plaintiff  received  no  ben- 
efit from  the  funds  procured  on  the  mortgages,  still,  as  we 
have  found  the  trustee  had  a  right  to  create  such  liens,  we 

shoiQd  have  to  say  that  the  mortgage  creditors  should 
6  be  protected.     They  were  not  obliged  to  see  to  the 

application  of  the  money.  They  did  not  and  could  not 
know  the  debts  of  the  bank.    When  they  paid  the  money  to  the 
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trustee,  their  responsibility  ceased.  Thomassen  v.  Van  Wynr 
ffoarden,  65  Iowa,  687;  Thompson  v.  Lambert,  44  Iowa, 
239 ;  Andrews  v.  Syarhawh,  13  Pick.  393 ;  Norman  v,  Tovme, 
130  Mass.  52 ;  Carrington  v,  Goddin,  13  Grat  587 ;  Conover 
V.  Stothoff,  38  K  J.  Eq.  55. 

VI.  As  to  the  issue  raised  by  defendants  Applegate,  it 
appears  that  their  judgments  were  obtained  after  the  trust 
deed  to  the  bank  was  executed,  and  after  these  mortgages 
were  made.  Yetzer  was  largely  in  debt  to  the  bank  when 
the  deed  was  made,  and  the  bank  was  indebted  to  its  deposi- 
tors. Yetzer  was  the  owner  of  nearly  one-half  the  capital 
stock  of  the  bank,  and  on  this  account  was  liable  for  its  debts. 

The  depositors  were,  "in  a  sense,  creditors  of  Yetzer. 
7  He  had  a  legal  right  to  prefer  them  as  he  did.     This 

principle  is  too  well  established  to  need  citation  of 
authorities  in  its  support.  But  counsel  for  the  Applegates 
seek  to  take  their  case  out  of  that  rule  by  invoking  the  doc- 
trine applicable  to  co-partnerships,  that,  when  there  are  firm 
debts  and  assets  and  individual  debts  and  individual  assets, 
the  latter  shall  be  first  used  to  pay  the  individual  debts.  This 
is  not  a  case  for  the  application  of  that  rule.  There  is  no 
co-partnership  here.  The  Applegates  were  not  creditors  of 
the  bank,  but  of  Yetzer  alone.  We  see  no  reason  for  giv*ing 
them  priority  over  the  mortgages  or  the  claims  of  the  deposi- 
tors. Our  conclusion  is  that  the  decree  of  the  trial  court 
must  be  afflrmed. 


Nichols  &  Shepard  Company,  Appellant,  v.  Lavina  G. 

Marshall. 

ConlractM:  enforcbmbnt:  Law  of  sister  stale.  A  contract  of  surety- 
ship by  a  married  woman  domiciled  in  Iowa,  made  while  tem- 
porarily in  Indiana,  cannot  be  enforced  in  Iowa,  since,  under  the 
laws  of  Indiana  (Burns'  revised  statute,  seotidn  6064)  such  a  con- 
tract is  void,  and  a  contract  void  where  executed  cannot  be  en- 
forced by  the  courts  of  Iowa. 
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Appeal  from  Polk  District  Court. — Hon.  T.  F.  Stevenson^ 

Judge. 

Monday,  May  22, 1899. 

Action  at  law  upon  a  promissory  note  signed  by  defend- 
ant as  surety  for  Milton  W.  Gregory.  The  trial  court  sus- 
tained a  demurrer  to  plaintiff's  petition,  and  plaintiff  appeals. 
—^Affirnied. 

Berryhill  &  Henry  and  L,  Ward  Bwnnister  for  appellant 

C  C.  &  C,  L.  Nourse  for  appellee. 

Deemer,  J.-^Defendant  is  a  married  woman  domiciled 
in  this  state.  On  or  about  the  ninth  day  of  July,  1894,  she 
signed  the  note  in  suit,  in  the  state  of  Indiana,  at  which  place 
she  was  temporarily  visiting,  as  surety  for  Milton  W.  Greg- 
ory. The  note  was  made  payable  at  the  Indiana  National 
Bank  of  Indianapolis.  The  laws  of  Indiana  (section  6964, 
Burns'  Rev.  St.)  provide  that  "a  married  woman  shall  not 
enter  into  any  contract  of  suretyship,  whether  as  indorser, 
guarantor,  or  in  any  other  manner ;  and  such  contract,  as  to 
her,  shall  be  void."  It  is  insisted  on  behalf  of  appellant  that 
as  defendant  was  domiciled  in  this  state  at  the  time  she  made 
the  note,  her  capacity  to  contract  followed  her  into  the  state 
of  Indiana,  and  validated  her  contract  made  in  that  common- 
wealth, and  that  the  right  of  a  married  woman  to  make  a  con- 
tract relates  to  her  contractual  capacity,  and,  when  ^ven 
by  the  law  of  the  domicile,  follows  the  person.  Our  statutes 
permit  the  making  of  contracts  of  suretyship  by  married 
women,  and,  if  appellant's  postulate  be  correct,  it  follows 
that  plaintiff  is  entitled  to  recover.  The  general  rule  seems 
to  be,  however,  that  the  validity,  nature,  obligation,  and  inter- 
pretation of  contracts  are  to  be  governed  by  the  lex  loci  conr 
tractiLS  aut  actus.  Savary  v.  Savory,  3  Iowa,  272 ;  Boyd  v* 
EUis,  11  Iowa,  97 ;  Arnold  v.  Potter,  22  Iowa  194;  McDamel 
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v.  Railway  Co.,  24  Iowa,  417 ;  Burrows  v.  Stryker,  47  Iowa, 
477;  Bigelow  v.  Bumham,  90  Iowa,  300.  The  rule  is  also 
well  settled  that  personal  status  is  to  be  determined  by  the 
lex  domicilii,  Ross.  v.  Ross,  129  Mass.  243.  Continental 
jurists  have  generally  maintained  that  personal  laws  of  the 
domicile,  affecting  the  status  and  capacity  of  all  inhabitants 
of  a  particular  class,  bind  them,  wherever  they  may  go,  and 
that  the  validity  of  all  contracts,  in  so  far  as  the  capacity  of 
.the  parties  to  contract  is  involved,  depends  upon  the  lex 
^domicilii.  Thus,  the  Code  of  Napoleon  enacts,  "The  laws 
itfonceming  the  status  and  capacity  of  persons  govern  French- 
Tnen,  even  when  residing  in  a  foreign  country."  See,  also. 
Story  Conflict  of  Laws  (8th  ed.),  sections  63-66;  Wharton 
Conflict  of  Laws  (2d  ed.),  section  114.  Some  of  the  English 
cases  have  also  followed  this  rule.  Ottepralte  v.  Young,  4 
T>e  Gex  &  S.  217,  5  Eng.  Euling  Cas,  848 ;  Sottomayor  v.  De 
Barros,  47  Law  J.  Prob.  23,  5  Eng.  Ruling  Cas.  814.  But 
see,  apparently  to  the  contrary.  Burrows  v.  Jemino,  2 
Strange,  733 ;  Heriz  v.  De  Casa  Riera,  10  Law  J.  Ch.  47.  We 
do  not  think  the  continental  rule  is  applicable  to  our  situation 
and  condition.  A  state  has  the  undoubted  right  to  define  the 
capacity  or  incapacity  of  its  inhabitants,  be  they  residents  or 
temporary  visitors;  and  in  this  country,  where  travel  is  so 
common,  and  business  has  so  little  regard  for  state  lines, 
it  is  more  just,  as  well  as  more  convenient,  to  have  regard  to 
the  laws  of  the  place  of  contract,  as  a  uniform  rule  operating 
on  all  contracts,  and  ^hich  the  contracting  parties  may  be 
presumed  to  have  had  in  contemplation  when  making  their 
contracts,  than  to  require  them,  at  their  peril,  to  know  the 
domicile  of  those  with  whom  they  deal,  and  to  ascertain  the 
law  of  that  domicile,  however  remote,  which  in  many  cases 
could  not  be  done  without  such  delay  as  would  greatly  cripple 
the  power  of  contracting  abroad  at  all.  Indeed,  it  is  a  rule 
of  almost  imiversal  application  that  the  law  of  the  state 
where  the  contract  is  made  and  where  it  is  to  be  performed 
enters  into,  and  becomes  a  part  of  that  contract,  to  the  same 
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extent  and  with  the  same  effect  as  if  written  into  the  contract 
at  length.  Each  state  must  prescribe  for  itself  who  of  its 
residents  have  capacity  to  contract,  and  what  changes  shall  be  i 
made,  if  any,  in  the  disabilities  imposd  by  the  common  law^/  *^ 
Thus,  in  Thompson  v.  Keichum,  8  Johns.  192,  the  note  was 
made  in  Jamaica.  The  defense  was  infancy,  according  to 
the  laws  of  New  York.  It  was  determined  that  the  transac- 
tion was  subject  to  the  laws  of  the  place  of  contract,  and  that 
infancy  was  a  defense,  or  not,  according  to  the  laws  of 
Jamaica.  Mr.  JustSce  Story,  in  his  commentaries  on  Conflict 
of  Laws,  says:  "In  regard  to  questions  of  minority  or 
majority,  competency  or  incompetency  to  marry,  incapacities 
incident  to  coverture,  guardianship,  emancipation,  and  other  } 
personal  qualities  and  disabilities,  the  law  of  the  domicile  of 
birth,  or  the  law  of  any  other  acquired  and  fixed  domicile,  is 
not  generally  to  govern,  but  the  lex  loci  contractus  aut  actus,  ^ 
where  the  contract  is  made  or  the  act  done."  Story,  Conflict 
of  Laws,  sections  103,  241.  See,  also,  2  Kent  Commen- 
taries, 233,  note ;  2  Kent  Commentaries,  458 ;  2  Kent  Com- 
mentaries, 459,  note.  It  will  be  observed  that  Chancellor 
Kent,  in,  some  passages  of  his  text,  seems  to  incline  to  the 
civilian  doctrine,  yet  the  notes  clearly  indicate  that  he  con- 
curs with  Justice  Story.  See  further,  on  this  subject,  Story 
Conflict  of  Laws  (4th  ed),  sections  101,  102.  The  case  of 
Pearl  v.  Hansborov^h,  9  Humph.  426,  is  almost  exactly  in 
point.  In  that  case  a  married  woman,  domiciled  w^th  her 
husband  in  the  state  of  Mississippi,  by  the  law  of  which  a  pur 
chase  by  a  married  woman  was  valid,  and  the  property  pur- 
chased went  to  her  separate  use,  bought  personal  property  in 
Tennessee,  by  the  law  of  which  married  women  were  inca- 
pable of  contracting.  The  contract  was  held  void  and  unen- 
forceable in  Tennessee.  See,  also,  Male  v.  Roberts^  3  Esp. 
163 'yMilUken  v.  Pratt,  125  Mass.  374;  Carey  v.  Mackey,  82 
Me.  516,  17  Am.  St.  500  (20  Atl.  Rep.  84);  Baum 
V.  Birchall,  150  Pa.  St.  164  (24  Atl.  Rep.  620);  2 
Parsons    Contracts    (8th   ed.),    *574,    note;     2    Parsons 
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Contracts,  *575-*578.  Saul  v.  Creditors,  5  Mart  (N. 
S.)  669,  seems  to  be  opposed  to  this  rule.  But  as  the 
case  is  from  Louisiana,  which  state  follows  the  civil  law,  it  is 
not  an  authority.  We  may  safely  affirm,  with  Chancellor 
Kent,  that  while  the  continental  jurists  generally  adopt  the 
law  of  domicile,  supposing  it  to  come  in  conflict  with  the 
law  of  the  place  of  contract,  the  English  common  law  adopts 
the  lec^  loci  contractus.  Lord  Eldon,  in  Male  v.  Roberts, 
supra,  said :  "It  appears  from  the  evidence  in  this  case  that 
the  cause  of  action  arose  in  Scotland,  and  the  contract  must 
be  therefore  governed  by  the  laws  of  that  country,  where  the 
contract  arises.  Would  infancy  be  a  good  defense  by  the  laws 
of  Scotland,  had  the  action  been  commenced  there?  What 
the  law  of  Scotland  is  with  respect  to  the  right  of  recovering 
against  an  infant  for  necessaries,  I  cannot  say ;  but,  if  the 
law  of  Scotland  is  that  such  a  contract  as  the  present  could  not 
be  enforced  against  an  infant,  that  should  have  been  given 
in  evidence,  and  I  hold  myself  not  warranted  in  saying  that 
such  a  contract  is  void  by  the  law  of  Scotland  because  it  is 
void  by  the  law  of  England.  The  law  of  the  country  where 
the  contract  arose  must  govern  the  contract,  and  what  that  law  : 
is  should  be  given  in  evidence  to  me  as  a  fact.  No  such  evi- 
dence has  been  given,  and  I  cannot  take  the  fact  of  what  that* 
law  is  without  evidence."  It  would  seem,  in  this  case,  though 
not  distinctly  stated,  that  both  parties  were  domiciled  in 
England.  The  result  of  the  application  of  these  rules  is  that 
the  contract  was  void  where  executed,  and  will  not  be  enforced 
by  the  courts  of  this  state.-^AFFiRMED.    '  ^ 
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Contracts:  principal  and  agent.  Where  the  agent  of  a  creamery 
company,  which  purchased  the  stock  of  another  company,  made  a 
1  public  statement  of  the  terms  on  which  the  purchasing  company 
would  receive  miiiL  from  the  former  patrons  of  the  creamery, 
delivery  of  milk  on  the  faith  of  such  statement,  if  authorized* 
constituted  a  contract  binding  on  the  company. 
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Ratification.  Where  the  agent  of  a  creamery  company  on  taking 
charge  of  the  creamery  posted  notices  signed  by  the  company, 
2  and  one  of  its  directors  superintended  the  operation  of  the 
creamery,  and  daily  reports  were  sent  to  the  company  on  blanks 
furnished  by  it,  and  all  butter  shipments,  with  two  exceptions, 
were  made  by  the  company  as  consignor  to  itself  as  consignee,  and 
checks  for  the  payment  of  its  patrons  who  delivered  milk  on  the 
faith  of  a  proposition  made  by  such  agent  were  expressed  by  it 
to  its  servant  at  the  creamery,  such  facts  warranted  a  finding 
that  the  company  operated  the  creamery,  and  hence  ratified  such 
proposition,  though  the  same,  when  made,  was  not  vtrithin  the 
agent's  authority. 

Authority  of  prbsident.    Where  the  president  of  a  corporation 
owning  a  majority  of  the  stock  acquired  the  stock  of  a  creamery 

5  company,  which  he  testified  was  for  the  ultimate  benefit  of  the 
corporation,  and  an  agent  of  the  corporation,  authorized  to  lease 
creameries,  made  an  agreement  with  the  patrons  of  the  creamery 
purchased,  an  instruction,  in  an  action  against  the  company  on 
such  agreement,  that  if  the  president  authorized  the  agent  to 
make  it,  or  if  the  president,  as  such,  subsequently  ratified  it,  he 
would  be  presumed  to  be  authorized  to  confer  such  authority,  or 
ratify  the  agent's  act,  was  not  erroneous. 

Same.    In  the  absence  of  any  showing  to  the  contrary,  the  president 

6  of  a  corporation  will  be  presumed  to  have  authority  to  act  for  it 
in  all  matters  within  the  ordinary  course  of  its  business. 

Claimed  agency:  Evidence.  Where  the  stockholders  of  a  creamyer 
company  sold  their  stock  either  to  S.,  or  to  the  company,  receipts 
given  by  stockholders,  who  did  not  surrender  their  certificates  at 
8  the  time,  running  to  defendant,  and  not  to  S.,  and  the  statement 
by  a  person,  who  acted  either  for  defendant  or  S.  in  the  transfer, 
that  he  acted  as  agent  for  defendant,  were  admissible  to  show 
whether  such  agent  claimed  to  act  for  S.  or  defendant. 

ExceptioDS  to  InstrucUoDfi.  Where  the  transcript  on  appeal  showed 
that  both  parties  ^'excepted  to  each  and  every  instruction  given 
4  by  the  court  to  the  jury,"  such  statement,  was  a  suflicient  ex- 
ception thereto,  within  Code,  section  8707,  providing  that  exceptions 
to  the  giving  or  refusal  of  instructions  **may  be  noted  by  the 
reporter,  and  no  reason  for  such  exception  need  be  given." 

Appeal  from  Union  District  Court. — Hon.  W.  H.  Tedford, 

Judge. 

Monday,  May  22,  1899. 

Action  for  the  balance  due  on  a  contract  to  pay  Elgin 
prices  for  butter  made  from  milk  furnished  by  the  plaintSflf 
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and  one  hundred  and  fifty-one  others  (who  have  assigned 
their  claims  to  him),  less  four  cents  per  pound  for  making 
and  marketing.  The  defense  was  a  general  denial.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — 
Ajfirmed. 

D,  A,  Porter  and  Maxwell  &  Winter  for  appellant. 

Sullivan  &  Sullivan  for  appellee. 

Ladd,  J. — The  patrons  of  the  creamery  were  paid  at  the 
rate  of  eight  cents  per  pound  for  efighteen  thousand  one  hun- 
dred and  sixty-five  pounds  of  butter  fat,  out  of  which  were 
produced  twenty-one  thousand  six  hundred  and  fifty  pounds 
of  butter,  for  which  they  claim  Mark  Sands,  as  agent  of  the 
Elgin  Creamery  Company,  agreed  to  pay  Elgin  prices,  less 
four  cents  a  pound  for  making  and  marketing.  If  correct, 
they  were  entitled  to  ten  and  a  half  cents  per  pound  for  their 
butter,  instead  of  eight  cents  per  pound  for  butter  fat.  That 
Mark  Sands  made  such  a  proposition  to  some  forty  of  the 
patrons  was  settled  by  the  verdict.  The  stockholders  of  the 
Talmage  Co-operative  Creamery  Company  had  just  sold  all 
thefir  stock,  through  him,  to  Qbediah  Sands,  or  the  defendant, 
and  it  was  made  with  reference  to  future  dealings 
1  with  all  the  patrons  of  the  factory.     It  was  a  public 

statement  of  the  terms  under  which  the  management 
would  receive  milk,  and  we  think  that,  if  authorized  by  the 
company,  delivery  of  milk  by  any  one  on  the  faith  of  it  was 
an  acceptance,  and  constituted  a  contract  binding  on  the 
defendant. 

II.  The  patrons  certainly  supposed  they  were  dealing 
with  the  Elgin  Creamery  Company.  On  taking  possession, 
Mark  Sands  hung  out  a  notice,  signed  "The  Elgin  Creamery 
Company,"  assuring  them  of  fair  treatment.  Howell,  an 
agent  and  director  of  the  defendant,  directed  the  operation  of 
the  creamery.    Daily  reports  of  the  amoimt  of  milk  received 
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and  butter  made  were  sent  to  the  defendant  on  blanks  fur- 
nished, and  instructions  were  given  by  it    It  shipped 

2  a  car  of  coal  from  Des  Moines  to  itself  at  Talmage, 
which  was  used  by  this  creamery.    All  the  butter  was 

shipped  by  the  defendant  as  consignor  and  to  it  as  consignee, 
except  two  shipments  to  another  by  its  direction,  and  of 
each  it  required  notice  on  one  of  its  blanks.  Even  the  checks, 
signed  "Talmage  Creamery  Company,  by  O.  Sands,  Man- 
ager,'' for  the  payment  of  patrons,  were  expressed  to  the 
butter  maker  by  the  defendant  From  these  facts  the  jury 
mfight  have  found  that  the  defendant  operated  the  creamery 
during  the  month,  and  received  all  the  butter  made.  If  so, 
then  it  ratified  the  agreement  of  its  agent,  Mark  Sands,  even 
though  this  was  not  within  the  scope  of  his  authority  when 
made,  as  the  milk  was  delivered  on  the  faith  of  his  propo- 
sition. 

III.  Exception  was  taken  to  the  testimony  of  several 
witnesses  to  the  effect  that  Mark  Sands,  in  making  the  propo- 
sition to  the  patrons,  stated  that  he  did  so  as  agent  of  the 

defendant.     This  could  not  be  received  as  evidence 

3  that  he  was  in  fact  the  defendant's  agent,  but  was 
admissible  as  showing  in  what  capacity  he  claimed  to 

act  at  the  time  of  the  proposition, — ^whether  for  the  Elgin 
Creamery  Company  or  for  Obediah  Sands.  This  is  also  true 
of  the  receipts  running  to  the  defendant,  given  by  those 
present  who  did  not  have  their  certificates  of  stock  with  them. 

IV.  The  appellee,  in  insisting  that  exceptions  to  the 
instructions  had  not  been  preserved,  evidently  overlooked  the 
change  in  the  statute.     Section  3707  of  the  Code  expressly 

provides  that  exceptions  to  the  giving  or  refusal  of 

4  instructions  "may  be  noted  by  the  shorthand  reporter, 
and  no  reason  for  such  exception  need  be  given."    See, 

also,  as  to  preservation  of  same  in  bill  of  exceptions.  Code, 
sections  3675.  The  transcript  shows  that  the  reporter  did 
note  that  both  parties  "excepted  to  each  and  every  instruction 
given  by  the  court  to  the  jury,"  thus  confirming  the  correct- 
ness of  appellant's  abstract. 
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V.  The  court  gave  this  instruction:  "You  are 
instructed  that  if  O.  Sands,  as  president  of  the  defendant 
company,  authorized  Mark  Sands  to  do  what  it  is  claimed 
that  he  did,  or  that  O.  Sands,  as  president  of  said  defendant 
company,  afterwards  ratified  what  Mark  Sands  did,  that  you 

may  presume  that  O.  Sands,  as  president  of  defendant 
6  company,  was  authorized  to  confer  authority  on  Mark 

Sands  to  make  the  contract  claimed  to  have  been  made, 
or  that  it  would  be  presumed  that  he  had  authority  to  ratify 
the  same  after  it  came  to  his  knowledge."  It  appeared  that 
Obediah  Sands  was  presWent  of  the  defendant  company,  and 
owner  of  eighty-three  per  cent,  of  the  stock,  and  that  Mark 
Sands  had  authority  to  lease  creameries  for  the  defendant. 
This  instruction  related  to  the  contract  for  the  butter  made 
from  the  milk  furnished,  and  not  to  the  purchase  of  the  stock 
in  the  Talmage  Co-operative  Creamery  Company,  as  con- 
tended by  appellant  The  agreement,  if  made  for  the  defend- 
ant, was  exclusively  for  its  benefit;  and  the  instruction, 
when  considered  in  connection  w*ith  others  given,  could  only 
have  been  construed  to  refer  to  acts  of  Obediah  Sands  in 
behalf  of  the  company,  rather  than  for  himself  individually. 
While  not  of  a  very  satisfactory  character,  there  was  evi- 
dence warranting  such  an  instruction.  This  president  testi- 
fied the  ultimate  object  'in  acquiring  the  stock  was  for  th# 
defendant's  benefit.  A  few  days  later,  in  selling  it  again,  he 
did  so  on  the  condition  of  continuing  his  control  of  the  cream- 
ery the  remainder  of  the  month.  Besides,  he  knew  of  the 
management  by  the  defendant,  and  gave  directions  in  its 
name.  But  it  is  said  that  as  president  he  was  not  presumed 
to  have  the  authority  stated.  The  law,  however,  seems  to  be 
well  settled  that,  in  the  absence  of  any  showing  to  the  con- 
trary, the  president  of  a  corporation  will  be  presumed  to 
have  authority  to  act  in  all  matters  arising  in  the  ordinary 

course  of  its  business.  As  the  head  of  the  corpora- 
6  tion,   which,   of  necessity,   must  act  through   some 

agency,  the  natural  inference  is  that  he,  as  its  presi- 
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dent^  had  been  endowed  with  the  power  to  direct  its  opera- 
tion, and  manage  the  transactions  for  which  it  was  organized. 
Patterson  v,  Robinson,  116  JST.  Y.  193  (22  N.  E.  Rep.  372)  ; 
Steel  Works  v.  Bremahan,  60  Mich.  332  (27  N.  W.  Rep. 
624) ;  National  State  Bank  of  Terre  Haute  v,  Vigo  County 
National  Bank,  141  Ind.  Sup.  352  (40  N.  E.  Rep.  800) ; 
Town  Co.  V.  Swigart,  43  Kan.  292  (23  Pac.  Rep.  569) ; 
Oetty  V.  Milling  Co.,  40  Kan.  281  (19  Pac.  Rep.  617); 
Road  Co.  V.  Looney,  1  Mete.  (Ky.)  550  (71  Am.  Dec.  491)  ; 
Blen  V.  Milling  Co.,  81  Am.  Dec  132;  Ceeder  v.  Lumber 
Co.,  86  Mich.  541  (49  K  W.  Rep.  575,  24  Am.  St.  134) ; 
Railroad  Co.  v.  Coleman,  18  111.  297  (68  Am.  Dec.  544) ; 
Smith  V.  Smith,  62  111.  493;  1  Morawetz  Private  Corpora- 
tions, 538.  See  Thompson  Corporation,  section  4613  et  seq. ; 
17  Am.  &  Eng.  Enc.  Law,  124.  The  statute  requiring  publica- 
tion of  the  articles  is  said  to  have  modified  this  rule.  Whether 
this  be  true  as  to  domestic  corporations,  we  do  not  determine. 
It  does  not  relate  to  foreign  corporations.  It  appeared 
that  a  part  of  defendant's  ordinary  business  was  the  pur- 
chase of  creamery  products,  which  must  necessarily  have 
been  accomplished  through  agents,  and,  if  the  president  of 
the  company  did  not  have  the  authority  imputed  to  hjm,  the 
defendant  should  have  so  shown.  In  Templin  v.  Railway 
Co.,  73  Iowa,  548,  and  Oriffith  v.  Railroad  Co.,  74  Iowa,  85, 
the  want  of  authority  on  the  part  of  the  president  aflSrma- 
tively  appeared.  We  discover  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


J.  D.  Sebbbegeb  v.  John  Wyman,  Receiver,  et  al. 

B#iids  Enforceable  as  Stay  Bondss  VALmnr.  .A  bond  conditioned  for 

1  the  payment  of  the  price  of  property  sold  by  order  of  court,  in 
such  sums  as  the  court  may  direct,  and  proyiding  that,  in  case  of 

2  default,  it  is  to  have  the  force  and  effect  of  a  stay  bond,  and 
execution  may  issue  against  the  obligors,  is  a  valid  obligation, 
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4  enforceable  by  an  action,  as  the  provision  giving  it  the  force 
of  a  stay  bond,  etc.,  applies  only  to  the  remedy »  and  is  not,  by  its 
terms,  made  the  exclusive  remedy. 

Whbrk  void  in  part.    Whether  such  provision,  giving  it  the  force 

5  of  a  stay  bond,  is  invalid,  is  immaterial,  since,  if  invalid,  it  does 
not  affect  the  remainder  of  the  bond. 

Constriction.  Where  the  obligation  of  a  bond  to  a  receiver  is  to 
pay  whatever  sums  the  court  requires,  not  exceeding  a  specified 

10  amount,  the  receiver  cannot  complain  of  the  refusal  to  allow  him 
the  full  amount  of  the  bond. 

Attorney  fees.    An  obligee,  in  an  action  on  a  bond,  cannot  have 
10    judgment  for  attorney's  fees,  where  he  failed  to  show  that  he  is 
entitled  thereto. 

Indemity  to  surety:  Consideration.  An  agreement  to  save  a  surety 
8  harmless,  if  he  would  execute  a  bond,  made  to  induce  the  surety 
7    to  sign,  is  not  without  consideration. 

Law  partners  as  obligors:  Scope  of  business.  An  agreement  by  a 
partner  in  the  name  of  his  firm,  engaged  in  the  practice  of  law, 

7  to  save  a  surety  harmless  if  he  would  execute  a  bond  in  a  case  io 

8  which  the  firm  was  engaged,  being  outside  the  scope  of  the  part- 
nership business,  is  not  binding  on  a  partner  who  did  not  authorize 

^'or  ratify  the  signature. 

Evidence  of  authorization  by  partner.  A  partner  in  a  law  firm 
executed  an  agreement,  in  the  name  of  the  firm,  to  indemify  a 
surety  if  he  would  execute  bond  in  a  case  in  which  the  firm  was 
engaged.  Another  partner  had  control  of  the  litigation,  but 
testified  that  he  did  not  know  of  the  instrument  until  after  it  was 

8  given.  The  former  testified  that  he  obtained  the  surety  at  the 
latter's  request,  and  that  they  discussed  the  matter  before  and 
after  the  security  was  given.  The  principal  was  unable  to  secure 
the  bond,  and  applied  to  the  firm  to  obtain  it,  and  it  was  agreed 
that  he  would  pay  them  to  do  so.  ffrUl^  sufficient  to  charge  such 
partners  with  liability. 

Right  of  action  :  Judgment  against  surely,  A  surety  is  not  precluded 
from  maintaining  an  action  to  ascertain  the  liability  of  others  on 

9  an  agreement  to  save  him  harmless,  because  no  judgment  had 
been  rendered  against  him  on  his  obligation,  where,  by  the  bond, 
his  obligation  was  fixed  by  a  judgment  against  his  principal. 

Released  by  appeal  A  surety  on  a  bond  executed  to  a  receiver,  in 
an  action  for  payment  of  such  judgment  as  the  court  might 

0  direct,  is  not  released  by  his  principal  taking  an  appeal,  where  he 
knew  that  the  appeal  was  taken,  and  assented,  thinking  it  might 
release  him,  and  where  it  was  not  authorized  or  assented  to  by  the 
receiver. 
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Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conrad, 

Judge. 

Monday,  May  22,  1899. 

Action  in  equity  to  ascertain  the  liability  of  the  plain- 
tiff on  a  certain  written  instrument,  to  ascertain  the  liability 
of  the  defendants  Cole,  McVey,  and  Cheshire  on  another 
written  instrument,  and  for  other  relief.  There  was  a  decree, 
from  which  all  parties  excepting  Thomas  A.  Cheshire,  K.  F. 
Young,  administrator,  and  Will  Scoville,  appeal.  The  record 
does  not  show  the  order  in  which  the  appeals  were  taken. — 
Affirmed, 

C,  C,  &  C,  L,  Nourse  for  J.  D.  Seeberger. 

Bowen  &  Brockett  for  John  Wyman. 

C,  C.  Cole  pro  se. 

Thomas  A,  Cheshire  pro  se. 

Robinson,  C.  J. — The  transactions  out  of  which 
this  action  grew  are  as  follows:  Prior  to  September, 
1890,  Eliza  Laing  and  Will  Scoville  were  partners 
in  the  plumbing  business.  Eliza  Laing  died,  and  K. 
F.  Young,  as  administrator  of  her  estate,  brought 
an  action  in  the  district  court  of  Polk  county  for  the 
settlement  of  the  partnership  affairs.  In  December, 
1890,  John  Wyman  was  appointed  receiver,  with  authority  to 
take  possession  of  the  partnership  property,  and  in  the  same 

month  the  district  court  authorized  him  to  sell  the 
1  property  on  terms  stated  as  f oIIovts  :    "The  purchaser 

will  be  required  to  pay  twenty-five  per  cent,  of  pur- 
chase price  in  cash  or  certified  check ;  and  for  the  remaining 
seventy-five  per  cent,  the  purchaser  will  be  required  to  give 
bond,  with  sureties  to  be  approved  by  the  court,  for  the  pay- 
ment of  the  balance  of  the  purchase  price,  at  such  time  as  the 
Vol.  108  la— 34 


530  Sbebebqeh  v.  Wyman.  [108  Iowa 

court  shall  hereafter  order  and  direct,  and  bond  will  have  the 
force  and  effect  of  a  stay  bond,  upon  which  the  court  will 
order  execution  to  issue  in  default  of  payment,  in  pursuance 
of  its  orders  to  be  hereafter  made."  The  property  was  sold 
to  the  surviving  partner  Scoville,  one-fourth  of  the  purchase 
price  was  paid  by  him,  and  a  bond  signed  by  himself  as  prin- 
cipal, and  the  plaintiff  Seeberger  and  others  as  sureties,  was 
given  for  the  remainder.     The  bond  was  entitled  as  in  tht- 

case  of  the  administrator  ajrainst  Scoville,  and  ron- 
2  tained  the  following:    "VVhereas,  an  action  was  begun 

in  this  court  at  the  September  term,  1890,  for  settling 
partnership  interests;  and  whereas,  John  Wyman,  Esq.,  was 
appointed  receiver  of  the  partnership  assets,  and,  upon  order 
of  the  court,  said  assets  were  sold  at  public  auction  by  said 
receiver,  and  Will  Scoville,  defendant  herein,  became  the 
purchaser  thereof  for  the  sum  of  eight  thousand  two  hundred 
and  twenty-five  dollars;  and,  whereas,  the  said  Scoville  has 
paid  the  said  receiver  on  said  purchase  price  the  sum  of  two 
thousand  and  fifty-six  dollars  and  twenty-five  cents,  and  there 
now  remains  of  said  purchase  price  unpaid  the  sum  of  six 
thousand  one  hundred  and  sixty-eight  dollars  and  seventy- 
five  cents ;  and,  whereas,  a  controversy  has  arisen  between  the 
plaintiff  and  the  defendant  as  to  the  amount  due  and  to  be 
paid  over  by  said  Will  Scoville  on  said  purchase  price: 
Know  all  men  by  these  presents,  that  we,  Will  Scoville  as 
principal,  and  J.  D.  Seeberger  and  W.  H.  Harwood  as 
sureties,  are  held  and  firmly  boimd  unto  John  Wyman, 
receiver  in  said  cause,  for  the  payment  of  the  remainder  of 
said  purchase  price,  to-wit,  six  thousand  one  hundred  and 
sixty-eight  dollars  and  seventy-five  cents,  with  interest  at  6 
per  cent  from  this  date,  which  well  and  truly  to  be  made  we 
bind  ourselves,  our  executors,  heirs,  and  assigns,  firmly  by 
these  presents.  Sealed  with  our  seal  and  dated  this  16th  day 
of  January,  1891.  Now,  therefore,  this  bond  is  upon  condi- 
tion that,  if  the  said  Will  Scoville  shall,  from  time  to  time, 
pay  whatever  amounts  the  court  shall  order  and  require,  and 
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in  the  manner  as  required  by  said  court  to  be  paid,  not 
exceeding  the  sum  six  thousand  one  hundred  and  sixty-eight 
dollars  and  seventy-five  cents,  then  this  obligation  shall  be 
void  and  of  no  effect.  But  if  the  said  Will  Scoville  shall  fail 
to  make  payment  as  ordered  by  said  court,  not  exceeding  in 
the  aggregate  balance  due  on  said  purchase  price  and  interest, 
then  this  bond  to  have  the  force  and  effect  of  a  stay  bond, 
upon  which  execution  may  issue  against  Will  Scoville  and 
his  sureties  as  aforesaid,  for  the  enforcement  of  the  payment 
so  ordered  by  this  court;  and  the  principal  and  sureties 
hereby  agree  to  make  payment  according  as  the  court  shall 
direct,  and,  in  case  they  fail  to  make  the  payments  as  ordered, 
then  this  bond  shall  have  the  force  and  effect  of  a  stay  bond, 
and  execution  may  issue  thereon  against  the  said  principal 
and  the  sureties  aforesaid.  Witness  our  hands  this  10th  day 
of  January,  A.  D.  1891.  Will  Scoville.  J.  D.  Seeberger, 
W.  H.  Harwood." 

To  induce  the  plaintiff  to  sign  the  bond,  A.  H.  McVey, 
of  the  firm  of  Cole,  McVey  &  Cheshire,  gave  to  him  a  writing, 
of  which  the  following  is  a  copy:     "Des  Moines,  Iowa, 

January  10,  1891..  In  consideration  of  J.  D.  See- 
3  berger,  Esq.,  having  signed  the  bond  of  Will  Scoville 

at  our  request,  in  the  case  of  Young,  Administrator, 
etc.,  vs.  Scoville,  we  hereby  agree  to  save  said  J.  D.  See- 
berger, Esq.,  harmless  from  all  liability  of  every  kind  on 
said  bond,  and  by  reason  of  having  signed  the  same.  Cole, 
McVey  &  Cheshire." 

In  May,  1893,  the  district  court  rendered  judgment 
directing  Scoville  to  pay  the  receiver  the  amount  of  six 
thousand  one  hundred  and  seventy-eight  dollars  and  seventy- 
five  cents,  with  interest  thereon  from  the  tenth  day  of  Janu- 
ary, 1891,  at  six  per  cent,  per  annum.  An  appeal  to  this 
court  was  taken  by  Scoville,  a  supersedeas  bond  in  the  sum  of 
one  thousand  dollars  was  filed  by  him,  and  in  October,  1896, 
the  judgment  was  aflSrmed.  See  Young  v.  Scoviiley  99  Iowa, 
177.     The  judgment  is  unpaid,  Scoville  is  insolvent,  and 
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demand  has  been  made  of  the  plaintiff  for  the  payment  of 
the  amount  dua 

The  plaintiff  alleges  that  Cole,  McVey.fe  Cheshire  claim 
that  there  is  a  legal  defense  to  the  bond  signed  by  him,  and 
that  they  are  not  liable  on  the  instrument  delivered  to  the 
plaintiff  by  McVey.  The  plaintiff  asks  that  Cole,  McVey  & 
Cheshire  be  required  to  make  defense,  if  any  there  be,  to  the 
bond  signed  by  him,  and,  if  he  is  found  to  be  liable  thereon, 
that  the  amount  be  ascertained;  that  the  liability  of  Cole, 
McVey  &  Cheshire  on  the  instrument  delivered  by  McVey  be 
ascertained ;  and  that  a  decree  be  rendered  against  them,  with 
the  right  to  an  execution  for  all  sums  which  he  shall  pay 
or  be  held  liable  for  on  account  of  the  instrument  he  signed. 
General  equitable  relief  is  also  asked.  The  defendant 
Wyman,  as  receiver,  insists  by  answer  that  there  is  no  defense 
to  the  bond  signed  by  the  plaintiff,  and  in  a  petition  of  inter- 
vention, which  was  treated  as  a  cross  petition,  demands  judg- 
ment thereon  against  the  plaintiff,  and  against  the  defendants 
Scoville  and  Harwood.  The  answer  of  Judge  Cole  denies  all 
liability  on  his  part,  and  avers  that  the  plaintiff  is  not  liable 
on  the  bond  signed  by  him.  The  answer  of  McVey  alleges  that 
the  instrument  delivered  by  him  to  the  plaintiff  was  with- 
out consideration,  and  denies  that  there  is  any  liability  on 
account  of  it  The  answer  of  Cheshire  denies  liability  on 
his  part,  and  alleges  that  the  instrument  delivered  by  McVey 
was  unauthorized  on  the  part  of  the  firm  of  Cole,  McVey  & 
Cheshire,  and  denies  that  he  ever  assented  to  or  ratified 
it  The  answer  of  Harwood  denies  liability  on  the  bond 
which  he  signed.  Other  matters  are  set  out  in  different 
pleadings,  but  we  do  not  find  it  necessary  to  refer  to  them. 

The  district  court  adjudged  the  bond  signed  by  the 
plaintiff  to  be  valid  and  binding  as  against  all  the  persons 
who  signed  it,  and  rendered  judgment  thereon  in  favor  of  the 
receiver,  Wyman,  and  against  Scoville,  the  plaintiff,  and 
Harwood  for  seven  hundred  and  twenty-four  dollars  and 
ninety-five  cents,  that  being  tHe  amount  taxed  against  Scoville 
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as  costs  in  the  case  of  Young  v.  Scaville;  and  for  four  thou- 
sand five  hundred  and  twenty  dollars  and  seventy-two  cents, 
that  being  the  sum  adjudged  to  be  due  the  administrator, 
less  one-half  the  costs.  The  district  court  further  adjudged 
that  Cole  and  McVey  were  liable  on  the  instrument  delivered 
by  the  latter,  and  judgment  was  rendered  against  them,  and 
in  favor  of  Seeberger,  for  the  amoimt  of  recovery  against  him. 
The  decree  also  contained  other  provisions,  which  need  not 
be  noticed. 

I.  It  is  contended  that  the  bond  signed  by  the  plain- 
tiff does  not  constitute  an  obligation  which  can  be  made  the 
basis  of  an  action  against  him.    That  claim  is  founded  on  the 

provision  contained  in  the  instrument  to  the  effect 
4  that,  in  case  its  signers  fail  to  make  the  payment  as 

ordered,  then  the  bond  should  have  the  force  and  effect 
of  a  stay  bond,  upon  which  execution  might  issue.  It  is 
said  that  the  only  consequence  which  resulted  from  the  fail- 
ure to  make  the  payments  required  by  the  order  of  the  court 
was  that  for  which  the  portions  of  the  bond  referred  to  pro- 
vided,—  that  is,  liability  to  an  execution  issued  to  enforce 
the  order, — and  that,  if  that  provision  of  the  bond  was 
invalid,  the  signers  of  the  bond  are  released  from  liability. 
Numerous  authorities  are  cited  to  illustrate  the  familiar 
rule  that  "sureties  and  grantors  are  never  chargeable  beyond 
the  strict  terms  of  their  engagement."  1  Brandt  Suretyship, 
section  93.  That  rule  is  not  disputed  in  this  case,  and  we 
are  led  to  inquire  as  to  the  nature  and  scope  of  the  bond  which 
the  plaintiff  and  Harwood  signed.  That  it  was  designed 
to  secure  the  payment  of  the  sums  which  Scoville  should 
be  ordered  and  required  to  pay,  not  exceeding  in  the  aggre- 
gate the  balance  specified  in  the  bond,  and  interest,  cannot 
be  questioned.  It  'Tield  and  firmly  bound''  the  sureties, 
as  well  as  the  principal,  to  pay  those  sums.  The  sentence, 
"and  the  principal  and  sureties  hereby  agree  to  make  pay- 
ment  according  as  the  court  shall  direct,"  leaves  no  doubt  as  to 
tifce  obligations  of  the  sureties.  The  provision,  in  terms,  giving 
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to  the  instrument  the  effect  of  a  stay  bond,  and  providing  for 
the  issuing  of  an  execution  thereon,  merely  related  to  the 
remedy  in  case  of  default,  and  was  not,  in  terms  nor  by  neces- 
sary implication,  made  the  exclusive  remedy.  Although  the 
surety  has  a  right  to  stand  upon  the  strict  terms  of  his  con- 
tract, the  scope  and  effect  of  that  contract  are  to  be  ascer- 
tained and  determined  according  to  the  ordinary  rules  which 
apply  to  the  interpretation  of  contracts.  1  Brandt  Surety- 
ship, section  92-94.  When  those  rules  are  applied  to  the 
bond  in  question,  we  do  not  think  its  intent  and 

5  scope  are  doubtful.     Whether  the  provisions  giving 
to  the  bond  the  effect  of  a  stay  bond,  upon  which 

execution  might  issue,  are  valid,  we  do  not  need  to  determine. 
If  not  valid,  they  do  not  affect  the  validity  of  the  remainder 
of  the  bond.  They  are  clearly  separable  from  the  undei^ 
taking  into  which  the  signers  of  the  bond  entered-  It  was 
said  in  U.  S.  v.  Hodscm,  10  Wall.  395,  that  "it  is  a  settled 
principle  of  law  that  where  a  bond  contains  conditions,  some 
of  which  are  legal  and  others  are  illegal,  and  they  are  sever- 
able and  separable,  the  latter  may  be  disregarded  and  the 
former  enforced."  See,  also,  State  v.  Fmdley,  10  Ohio,  51 ; 
State  V.  Lay  ton,  4  Har.  (Del.)  516;  Presbury  v.  Fisher, 
18  Mo.  50;  Murfree  Official  Bonds,  section  142;  4  Am.  & 
Eng.  Enc.  Law  (2d  ed.)  6Y6.  It  is  claimed  that  the  taking 
of  an  appeal  in  the  case  against  Scoville  had  the  effect  to 
release  the  sureties  on  the  bond  in  question.     The 

6  plaintiff  knew  that  the  appeal  was  taken,  and  evi- 
dently assented  to  it,  thinking  that  it  might  result 

in  releasing  him  from  liability.  A  further  objection  to  the 
claim  is  that  action  taken  by  Scoville  alone,  not  authorized  or 
assented  to  by  the  receiver  or  the  administrator,  would  not 
release  the  sureties  of  Scoville.  We  conclude  that  the 
instrument  signed  by  the  plaintiff  is  valid  ae  an  obligation 
upon  his  part,  and  that  an  action  thereon  can  be  maintained. 
II.  We  next  consider  the  instrument  delivered  by 
McVey.  The  evidence  shows  that  it  was  signed  and  delivered 
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pursuant  to  an  agreement  made  by  McVey  to  induce  the 

plaintiff  to  sign  the  bond,  and  it  is  not,  therefore,  without 

consideration.     Since  it  was  signed  and  delivered  by 

7  McVey,  it  is  clear  that  as  to  him  it  is  valid.     The 
firm  of  Cole,  McVey  &  Cheshire  was  organized  to 

transact  the  business  of  practicing  law,  and  it  is  not  shown, 
nor  is  there  anything  in  the  record  from  which  it  can  be  pre- 
sumed, that  the  execution  of  such  instruments  as  that 
delivered  to  the  plaintiff  was  within  the  scope  of  the  partnei- 
ship  business,  or  in  any  manner  authorized  by  all  the  mem- 
bers of  the  firm.  The  decided  preponderance  of  the  evidence 
shows  that  Cheshire  did  not  authorize  the  execution  of  the 
instrument  in  the  firm  name,  and  that  he  did  not  at  any  time 
ratifv  it.  As  soon  as  he  learned  of  it, — and  that  was  several 
years  after  it  was  given,  he  refused  to  be  bound  by  it.  He  did 
not  at  once  notify  the  plaintiff  that  the  instrument  was 
unauthorized,  but  nothing  transpired  thereafter  which  estops 
Cheshire  to  assert  his  nonliability.  He  rendered  a  small 
amoimt  of  service  in  connection  with  the  Scoville  litigation, 
but  there  was  nothing  in  the  nature  of  what  he  did  or  learned 
to  apprise  him  of  the  existence  of  the  obligation  to  the  plain- 
tiff until  he  learned  of  it  as  we  have  stated.  We  conclude  that 
he  is  not  bound  by  it.  The  evidence  in  regard  to  the  liability 
of  Judge  Cole  is  conflicting,  and  perhaps  no  conclusion  in 
regard  to  it  can  be  reached  which  would  be  entirely  free 
from    doubt.     He    states    that    he    did    not    know 

8  of  the  instrument  until  after  the  judgment  against 
Scoville    was    affirmed    by    this    court.       But    we 

are  of  the  opinion  that  a  preponderance  of  the  evi- 
dence shows  that  in  this  he  errs.  He  had  control 
of  the  litigation  in  which  the  obligation  was  given,  and 
it  was  Mr.  McVey's  recollection  that  he  obtained  the  plain- 
tiff as  surety  at  the  request  of  Judge  Cole,  and  that  the  matter 
of  securing  the  plaintiff  against  loss  was  fully  discussed  with 
Judge  Oole,  both  before  and  after  the  security  was  given. 
Scoville  was  unable  to  procure  sureties,  and  applied  to  Oole, 
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McVey  &  Cheshire  to  obtain  them,  and  it  was  agreed  that  he 
would  pay  the  firm  two  hundred  dollars  to  do  so.    In  conse- 
quence of  that  agreement,  the  sureties  were  procured,  and 
that  amount  was  charged.     After  the  judgment  against  Sco- 
ville  was  aflSrmed  by  this  court,  the  plaintiff  had  several  con- 
versations with  Judge  Cole,  in  which  the  liability  of  the 
former  was  discussed,  and  in  which  the  latter  stated  that  he 
did  not  intend  that  the  former  should  have  any  trouble  on 
account  of  that  liability.    In  one  interview.  Judge  Cole  pro 
posed  to  see  Harwood,  McVey,  and  Cheshire,  and  have  each 
one  assume  a  part  of  the  liability,  and  thus  settle  it,  the 
amount  which  Judge  Cole  proposed  to  assume  being  about 
one  thousand  three  hundred  dollars.    It  is  true  that  this  pro- 
position did  not  alone  show  that  he  recognized  any  liability 
to  the  plaintrff,  and  that  his  statements  to  the  effect  that  he 
did  not  intend  to  permit  the  plaintiff  to  suffer  by  reason  of  his 
suretyship  may  have  referred  to  the  belief  that  Scoville  would 
succeed  in  his  litigation.    But  when  Judge  Cole's  relation  to 
that  litigation  is  considered,  his  responsibility  for  the  pro- 
tection of  Scoville's  rights,  and  his  belief  that  he  ought  tc» 
succeed  in  his  defense,  the  necessity  for  procuring  a  suflScient 
bond,  the  charge  made  for  it,  the  testimony  of  McVey  and 
the  plaintiff,  and  other,  although  less  direct,  evidence,  to 
which  we  have  not  referred,  lead  us  to  the  conclusion  that 
Judge  Cole  knew  of  and  authorized,  on  his  part,  the  execution 
of  the  instrument  to  the  plaintiff,  even  though  the  fact  has 
escaped  his  recollection,  and  that  he  is  bound  by  it. 

111.  It  is  next  contended  that  the  plaintiff  has  no  righr 
to  maintain  this  action  before  judgment  is  rendered  against 
him  on  his  obligation.     By  the  terms  of  the  obligation,  the 

liability  of  the  obligors  was  to  be  fixed  by  the  order 
9  of  the  court  requiring  payment  by  Scoville.     It  was 

said  in  Wilson  v.  Smith,  23  Iowa,  252,  that,  where  a 
bond  is  conditioned  to  save  the  obligee  from  damages,  no 
right  of  action  accrues  thereon  until  the  obligee,  by  the  pay- 
;nent  of  the  judgment  or  some  txart  thereof,  has  been  dam- 
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aged.  Judgment  has  not  been  rendered  against  the  plaintiff 
in  this  case,  and  he  has  not  paid  anything  on  the  judgment 
rendered  against  Scoville,  but  his  liability  was  fixed,  under 
the  terms  of  his  obligation,  by  that  judgment.  As  this  is  an 
action  in  equity,  the  power  exists,  not  only  to  ascertain  and 
determine  the  liability  of  the  parties  to  the  two  obligations  in 
controversy,  but  also  to  render  such  a  decree  as  will  protect 
and  enforce  the  respective  rights  of  all  parties  to  the  action, 
including  the  rendering  of  judgment  in  favor  of  the  plain- 
tiff. Burroughs  v.  McNeil,  22  N.  C.  29Y ;  Daniel  v,  Joyner, 
38  N.  C.  520 ;  Chace  v.  Hinrrum,  8  Wend.  452 ;  Conner  v. 
Reeves,  103  K  Y.  App.  527  (9  N.  K  Eep.  439\  We  are  of 
the  opinion  that  the  plaintiff  has  shown  himself  entitled  to 
the  relief  he  asks  against  Cole  and  McVey. 

IV.  The  receiver,  Wyraan,  complains  of  the  refusal  of 
the  district  court  to  allow  him  the  full  amount  of  the  obliga- 
tion signed  by  the  plaintiff  and  others,  with  interest  thereon 

from  its  date,  but  fails  to  show  that  his  complaint 
10         is  well  founded.    The  undertaking  of  the  obligors  was 

to  pay  whatever  sums  the  court  should  require  of 
Scoville,  not  exceeding  the  amount  specified.  Kvhn  v.  Myers, 
37  Iowa,  351.  The  receiver  also  claims  an  allowance  for 
attorney's  fees,  but  fails  to  show  that  he  is  entitled  to  it. 
Newell  V.  Sanford,  13  Iowa,  463.  We  have  examined  this 
case  with  much  care,  but  without  finding  reversible  error  in 
any  matter  of  which  the  parties  appealing  complain  in  argu- 
ment The  bond  signed  by  the  plaintiff  and  Harwood  author- 
ized judgment  against  them  for  the  amount,  including  costs, 
taxed  to  Scoville,  for  which  the  decree  of  the  district  court 
provides.     The  decree  appears  to  be  right  and  is  affibmed. 


638  Sioux  City  Vik.  Mfg.  Co.  v.  Boddt.      [108  Iowa 


114  74oi     Sioux  City  Vinegae  Manufactubing  Company,  Appellant, 
)iiS  m  ^-  *^-  ^-  BoDDY,  A.  E.  Molyneaux,  Clabence  A. 

\j^  ^  Plank,  and  Molyneaux  &  Plank. 

|l28     82 

'i06    6^    New  Trial :  casualty  and  MisroitTUNR   A  new  trial  will  not  be  granted 

^    ®*1  on  the  ground  that  Judgment  by  default  was  rendered  by  un- 

108    usi  aToidable  casualty  or  misfortune,  within  Code 'section  4091,  where 

^^    ^  the  secretary  of  defendant  corporation,  not  charged  with  the 

management  of  its  affairs,  on  being  served  with  notice  of  suit, 

placed  it  in  a  receptacle  in  his  office,  in  order  to  have  a  member 

of  the  law  firm  of  which  he  was  also  a  member  prepare  an  answer, 

which  notice  was  by  him  misplaced  without  mentioning  the 

action  to  any  one,  or  giving  it  any  further  atttention. 

Appeal  from   Woodbury  District   Court. — Hon.   John   F. 

Olivee,  Judge. 

Tuesday,  May  23,  1899. 

The  demurrer  to  the  petition  for  new  trial  was  sus- 
tained; and,  as  the  plaintiff  elected  to  stand  on  the  ruling, 
the  petition  was  dismissed,  and  it  appeals. — Afjlnned. 

Swan,  Lawrence  &  Swan  for  appellant. 

A,  R,  Molyneux  and  C.  A,  Plank  for  appellees. 

Ladd,  J. — In  Boddy  against  the  Sioux  City  Vinegar 
Manufacturing  Company,  judgment  by  default  was  entered 
against  the  defendant  at  the  September,  1897,  term  of  court, 
and,  after  its  close,  this  petition  for  new  trial,  on  the  ground 
of  unavoidable  casualty  or  misfortune,  preventing  the  com- 
pany from  defending,  was  filed.  The  demurrer,  among  other 
things,  questioned  the  sufficiency  of  the  facts  alleged  to  consti- 
tute such  casualty  or  misfortune  as  is  contemplated  by  the 
statute.  Code,  section  4091.  The  original  notice  was  served 
on  the  secretary  of  the  corporation,  who  was  not  charged  with 
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any  part  in  the  management  of  its  affairs,  and  the  pendency 
of  the  action  was  unknown  to  any  one  else  connected  with  it 
This  secretary  was  also  a  member  of  a  law  firm,  though  hu 
did  nothing  in  the  preparation  of  pleadings  or  trials  of  liti- 
gated cases.  Having  a  general  knowledge  that  the  claim 
was  disputed,  and  that  the  company  had  a  defense,  he  placed 
the  notice  in  a  box  or  receptacle  in  the  law  office  of  his  firm, 
for  the  purpose  of  having  one  of  his  partners  prepare  the 
defense,  draw  the  answer  and  appear  in  the  cause  in  behalf  of 
the  defendant.  Through  some  oversight  or  accident  the  notice 
was  misplaced  by  the  secretary,  and  the  attention  of  neither 
of  the  other  members  of  the  firm  was  called  to  it  until  after 
the  rendition  of  the  judgment.  While  the  members  of  the 
firm  other  than  the  secretary  left  for  distant  points  a  few 
days  after  the  notice  was  served,  it  does  not  appear  that  he 
was  called  away.  It  is  not  alleged  that,  from  the  mere  placing 
of  the  notice  in  the  box  or  receptacle,  the  other  members  of 
the  firm  would  understand,  from  the  usage  of  the  office,  that 
the  firm  was  employed,  or  what  was  to  be  dona  Besides,  if 
an  answer  were  to  be  prepared,  something  more  than  the 
mere  handing  of  notice  was  essential,  and  this  we  must  pre- 
sume, was  known  to  the  secretary,  who  was  an  attorney.  He 
knew  he  had  not  been  called  on  for  the  necessary  information 
by  the  other  members  of  the  firm,  and,  as  they  left  shortly 
after  the  service  of  notice,  he  was  in  charge  of  the  office,  and 
gave  the  matter  no  attention.  Whether  the  firm  was  retained 
by  the  company,  or  he  was  authorized  to  employ  counsel,  does 
not  appear.  As  he  was  charged  with  no  part  in  the  manage- 
ment of  its  affairs,  it  would  seem  he  could  not  employ  counsel. 
We  have  a  case,  then,  of  the  secretary  of  a  corporation,  not 
charged  with  the  management  of  its  affairs,  who,  being  served 
with  an  original  notice,  tossed  it  in  a  receptacle  for  the  pur- 
pose of  having  a  member  of  a  law  firm  of  which  he  was  also 
a  member  prepare  an  answer  and  defend,  which  notice  was 
by  him  misplaced  by  oversight,  without  mentioning  the  action 
to  anyone,  or  giving  it  the  slightest  attention.     That  there 
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was  no  unavoidable  casualty  or  misfortune  appears  from  the 
bare  statement  of  the  facts.  It  was  rather  a  case  where  the 
officer  on  whom  notice  was  served  forgot  or  neglected  to  give 
the  matter  any  proper  attention.  That  under  such  circum- 
stances relief  cannot  be  had  is  well  settled.  Insurance  Co. 
V.  Rodecher,  47  Iowa,  165;  Orove  v.  Bush,  86  Iowa,  98; 
Church  V.  Lacey,  102  Iowa,  238 ;  Jones  v.  Leach,  46  Iowa, 
187 ;  Mogelberg  v,  Clevinger,  93  Iowa,  736. — ^Affirmed. 


l^Q  ^1  LuELLA  Heacock  V.  J.  J.  Heacock,  Appellant. 

•119  727 

1 106  640!  Hnsbaud  and  Wife:  person 4 l  suits  bbtwkbn.  A  wife  canaot  sue  a 
•laj^l  I  husband  on  his  personal  contract,  such  as  a  note  made  him  to  her 
•}2  *g^  2  as  payee,  during  coverture,  under  Code  1 873,  section  2304,  authoriz- 
^             8    ingan  action  against  him  to  protect  her  property,  or  sections 

2211  and  2213,  which  in  general  terms  authorize  married  women 

to  sue  as  if  unmarried. 

Same.    Code  1873,  section  2211,  providing  that  a  wife  may  receive 

1  wages  for  her  own  labor,  and  sue  therefor,  and  prosecute  all 

2  aotions  for  the  protection  of  her  rights  and  property,  as  if  un- 

4  married,  gives  the  wife  no  right  of  action  as  against  her  husband. 

Same     Power  to  contract  with  her  husband  is  not  given  by  bestowing 

1  upon  a  married  women  the  power  to  make  and  enforce  contracts 

2  to  the  same  extent  as  if  sole,  since  the  husband's  disabilities  must 
also  be  removed,  before  a  contract  with  him  can  be  valid. 

Plea  and  pkoop.    In  an  action  against  her  husband  upon  contract, 

5  plaintiff  must  both  allege  and  prove  that  the  contract  is  authorized , 
as  that  the  matter  in  controversy  relates  to  her  separate  estate, 
because  her  capacity  to  contract  with  him  is  deemed  exceptional. 

Robinson,  C.  J.  dissenting. 

Appeal  from  Plymouth   District   Court. — Hon.    John   F. 

Oliver,  Judge. 

Tuesday,  May  23,  1899. 

Action  at  law  to  recover  an  amount  alleged  to  be  due 
as  interest  on  an  instrument  in  writing.  A  demurrer  to 
the  petition  was  overruled,  and,  the  defendant  refusing  to 
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plead  further,  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  the  amount  claimed.  The  defendant  appeals. — 
Reversed. 

J.  M.  Wormley  and  /.  8.  Struble  for  appellant. 

Ira  T,  Martin  for  appellee. 

Deemeb,  J. — A  copy  of  the  instrument  upon  which  thia 
action  was  brought  is  as  follows:  "1,000.00.  Kingsley,  lo., 
May  20, 1893.  I  promise  to  pay  Luella  Heacock  (my  wife) 
one  thousand  dollars,  value  received,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum,  payable  annually.  Thi& 
note  becomes  due  at  my  death,  and  to  be  paid  her  out  of  the 
estate,  aside  from  her  lawful  dowry.  In  case  of  her  death 
before  mine,  this  note  becomes  void.  Should  any  of  the  inter- 
est not  be  paid  when  due,  it  shall  bear  interest  at  the  rate  of 
6  per  cent,  per  annum.  It  is  also  stipulated  that,  should  the 
collection  of  this  note  be  enforced  by  law,  a  reasonable  amount 
shall  be  allowed  as  attorney's  fees,  and  taxed  with  the  costs  in 
the  cause.  [Signed]  J.  J.  Heacock.''  The  plaintiff  admits 
the  payment  on  the  instrument  of  twenty-five  dollars  as 
interest,  and  seeks  to  recover  one  hundred  and  sixty-seven 
dollars  and  ninety-two  cents  as  interest  due  December  8, 
1896,  and  unpaid,  and  interest  on  that  sum. 

The  first  ground  of  the  demurrer  is  that  the  petition  does 
not  show  that  the  plaintiff  can  maintain  this  action,  for  that 
she  is  the  wife  of  the  defendant,  and  it  is  not  shown  that  the 

instrument  sued  on  was  given  for  money  loaned  by 
1  the  plaintiff  to  the  defendant,  or  for  property  of  the 

plaintiff,  the  possession  or  control  of  which  had  been 
obtained  by  the  defendant.  While  the  legislature  of  thia 
state  has  made  many  and  very  radical  changes  in  the  common 
law  relating  to  husband  and  wife,  yet  it  is  a  serious  mistake  to 
assume  that  the  legal  unity  or  oneness  of  husband  and  wife 
has  been  entirely  obliterated  by  our  statutes.  Indeed,  there  is' 
no  state  that  has  gone  to  such  an  extent    McKee  v,  Reynolds, 
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26  Iowa,  582;  Jones  v.  Crassfhwaite,  17  Iowa,  393. 
A  wife  cannot,  in  the  absence  of  express  agreement, 
recover  money  of  hers  spent  by  her  husband  for  the 
use  of  the  family,  or  to  promote  his  business.  Patterson 
V,  Hill,  61  Iowa,  537 ;  Hanson  v,  Mardey,  72  Iowa,  51 ; 
Courtright  v.  Courtright,  53  Iowa,  57.  The  husband  owes 
his  wife  nothing  for  services  performed  by  her.  Grant  v. 
Oreen,  41  Iowa,  88 ;  Fan  Doran  v.  Harden,  48  Iowa,  188. 
The  wife's  time,  outside  of  her  separate  business,  belongs  ti* 
her  husband.  Miller  v.  Dickinson  County,  68  Iowa,  102; 
Lyle  V.  Gray,  47  Iowa,  154 ;  Fleming  v.  Town  of  Shenandoah, 
67  Iowa,  508.  The  husband's  creditors  may  take  all  that  his 
wife  accumulates  outside  her  separate  business.  Hamill  v. 
Henry,  69  Iowa,  752.  Husband  and  wife  cannot  contract 
with  each  other  to  secure  the  performance  of  their  marital 
rights  and  duties.  Miller  v.  Miller,  78  Iowa,  177.  The  law 
presumes  that  the  influence  of  the  husband  over  his  wife  is 
such  that  she  is  not  held  criminally  liable  for  acts  done  by  her 
in  his  presence.  State  v,  Kelly,  74  Iowa,  589.  And  the  hus- 
band is  under  obligations  to  support  his  wife,  and  is  entitled 
to  her  earnings.  ThUl  v.  Pohlmwn,  76  Iowa,  638 ;  Tibbetts 
V.  Wadden,  94  Iowa,  173;  Rafferty  v.  Buckmaaij  46  Iowa, 
201;  Porter  v.  Briggs,  38  Iowa,  166.  In  the  case  of  Peters 
V.  Peters,  42  Iowa,  182,  it  is  expressly  held  that  neither  the 
husband  nor  the  wife  can  sue  the  other  for  a  tort  committed 
during  coverture.  This  same  conclusion  has  been  reached 
by  other  courts  in  construing  similar  statutes.  Libby  v. 
Berry,  74  Me.  286;  BaHon  v.  Barton,  32  Md.  214;  Freethy 
V.  Freethy,  42  Barb.  641 ;  Schultz  v.  Schvltz,  89  N.  Y.  644. 
These  cases  teach  the  following  doctrines:  First,  that  the 
legal  fiction  of  the  oneness  of  husband  and  wife  has  not  been 
entirely  effaced;  and,  second,  that  all  disabilities  which  the 
common  law  imposes  upon  husband  and  wife  by  reason  of  the 
marriage  status  still  exist,  except  in  so  far  as  they  have  been 
modified  or  changed  by  express  statutory  enactment  As  sus- 
taining these  conclusions,  see,  also,  Robertson  v.  Bruner,  24 
Miss.  242;  May  v.  May,  9  Neb.  16  (2  N.  W.  Rep.  221); 
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Dwer  V.  Diver,  56  Pa.  St.  109 ;  Berths  v.  Nunan,  92  K  Y. 
159.  Now,  at  common  law  neither  the  husband  nor  wife 
could  sue  the  other  at  law  nor  could  they  enter  into  contracts 
with  each  other.  Public  policy,  originating  in  the  delicate 
relation  existing  between  husband  and  wife,  forbade  the  wife 
from  maintaining  an  action  at  law  against  her  husband.  Bar- 
ton V.  Barton,  supra;  Buss  v,  Oeorge,  45  N.  H.  467 ;  Powers 
V.  Lester,  23  N.  Y.  527.  Contracts  between  them  were  void 
because  of  defect  of  parties,  and  both  husband  and  wife 
labored  under  the  disability.  Aidtman  v.  Ohermeyer,  6  Neb. 
260;  White  v.  Wager,  25  N.  Y.  328. 

Have  these  disabilities  been  removed  by  our  statutes, 
and,  if  so,  to  what  extent  ?  And  first  as  to  the  right  to  sue : 
The  only  sections  giving  the  wife  a  right  of  action  against 
her  husband  are  section  2204  and  2211  of  the  Code  of  1873, 
which  read  as  follows : 

"Sec.  2204.     Should  either  the  husband  or  wife  obtain 

possession  or  control  of  property  belonging  to  the  other,  either 

before  or  after  marriage,  the  owner  of  the  property 

2  may  maintain  an  action  therefor,  or  for  any  right 

growing  out  of  the  same,  in  the  same  manner  and 

extent  as  if  they  were  unmarried." 

"Sec.  2211.  A  wife  may  receive  the  wages  of  her  per- 
sonal labor  and  maintain  an  action  therefor  in  her  own  name, 
and  hold  the  same  in  her  own  right;  and  she  may  prosecute 
and  defend  all  actions  at  law  or  in  equity  for  the  preservation 
and  protection  of  her  rights  and  property,  as  if  unmarried." 

In  construing  these  sections.  Judge  Day,  speaking  for 
the  court  in  thePefers  Case,  supra,  said :  Whilst  it  must  be 
admitted  that  very  radical  changes  have  been  made  in  the 
relation  of  husband  and  wife,  still  it  seems  to  us  that  these 
changes  do  not  yet  reach  the  extent  of  allowing  either  hus- 
band or  wife  to  sue  the  other  for  personal  injury  conmiitted 
during  coverture.  *  *  *  It  is  evident  that  section  2211 
refers  to  and  authorizes  actions  against  parties  other  than  the 
husband ;  for,  if  this  section  allows  an  action  generally  against 
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the  husband^  it  covers  and  embraces  more  than  is  included  in 
section  2204,  and  that  section  is  rendered  useless  and  mean* 
ingless.  Whatever  right  of  action  exists  against  the  husband 
must  therefore  be  found  in  8ectii>n  2204.  This  section  if 
limited  to  actions  for  property,  or  rights  growing  out  of  the 
same."  The  holding  in  that  case  has  never  been  questioned, 
and  it  seems  to  us  it  firmly  establishes  the  doctrine  that  the 
wife  has  no  right  of  action  against  her  husband,  imless  it  be 
for  the  preservation  or  protection  of  her  separate  property. 
See,  as  further  sustaining  these  conclusions.  Chestnut  v. 
Chestrmt,  77  111.  346;  Jerme  v.  MarbU,  37  Mich.  319;  PM- 
man  V,  Pittma/n,  4  Or.  298.  If  she  has  no  right  to 
sue, — ^no  remedy, — she  has  no  right  Broom  Legal  Maxima 
(8th  ed.),  p.  191,  and  cases  cited;  Ahby  v.  White,  2  Ld. 
Eaym.  953;  Howe  v.  Wildes,  34  Me.  566;  People  v.  Dike- 
mwn,  7  How.  Prac.  130.  As  she  has  no  remedy  against  her 
husband,  imless  it  be  for  the  infraction  of  some  of  her  prop- 
erty rights,  she  cannot  sue  him  on  his  personal  contract 

This  ought  to  end  the  case,  but,  as  reliance  is  placed 
upon  section  2213  of  the  Code  of  1873,  it  is  perhaps  well  to 
consider  that  section.    It  reads  as  follows :    "Contracts  may 

be  made  by  a  wife  and  liabilities  incurred,  and  the 
3  the  same  enforced  by  or  against  her  to  the  same  extent 

and  in  the  manner  as  if  she  were  unmarried."  It  is 
said  that  this  section  authorizes  any  kind  of  contracts  between 
husband  and  wife.  We  do  not  think  so.  Both  husband  and 
wife  were  under  such  legal  disabilities  at  common  law  as  that 
they  could  not  contract  with  each  other.  To  remove  the  dis- 
ability of  one  will  not  validate  the  contract,  for  one  of  the 
contracting  parties  has  no  assenting  mind ;  and  it  would  be 
strange  doctrine  to  announce  that^  because  the  disability  was 
removed  from  one  of  the  contracting  parties,  the  contract 
is  good,  although  the  other  is  without  a  concurring  mind. 
The  statute  undoubtedly  has  reference  to  contracts  with  per- 
sons other  than  her  husband ;  for,  as  said  by  Denio,  J.,  in  the 
case  of  White  v.  Wager,  25  N.  Y.  328 :    "No  doubt,  there 
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— 

was  an  inteoitioii  to  confer  upon  the  wife  the  legal  capacity 
of  a  feme  sole,  in  respect  to  conveyances  of  her  property, 
but  this  does  not  prove  that  she  can  convey  to  her 
husband^  for  no  such  question  could  possibly  arise  in  respect 
to  a  ferae  sole;  there  being  no  person  to  whom,  in  respect 
to  conveyance  made  by  her,  the  rule  of  the  common  law  could 
apply.  But,  assimilating  the  case  of  a  wife  to  that  of  an 
unmarried  woman,  the  l^slature  merely  meant  to  say  that 
she  should  have  the  same  power  as  though  she  were  not  under 
the  disability  of  coverture.  Taking  away  that  disability,  she 
would  have  power  to  make  all  such  conveyances  as  were  not 
forbidden  by  special  provision  of  law ;  but  such  general  statr 
utes  are  never  understood  to  overreach  particular  prohibi- 
tions, founded  on  special  reasons  of  policy  or  convenience. 
Corporations  cannot,  in  general,  take  title  to  lands  by  wiU. 
The  removing  of  the  disability  of  femes  covert  would  not 
allow  them  to  make  a  devise  to  a  corporation  not  authorized 
to  take.  It  is  not  the  disability  of  the  wife  alone  which  would, 
by  the  common  law,  render  void  her  conveyance  to  her  hus- 
band. The  husband  is  as  much  disabled  to  take  under  such 
a  conveyance  as  she  was  to  convey.  Therefore,  to  render  the 
conveyance  valid,  the  husband's  disability,  as  well  as  that  of 
his  wife,  must  be  removed ;  but,  as  has  been  remarked,  there 
is  no  language  in  these  acts,  and  nothing  in  their  apparent 
iiitention,  which  looks  to  the  removal  of  any  disabilities  under 
which  he  labored."  That  case  was  cited  with  approval  by 
this  court  in  McKee  v.  Reynolds  and  Jones  v.  Crosthwaitt^, 
supra,  and  we  think  the  reasoning  is  unanswerable.  See, 
as  sustaining  the  same  doctrine,  Atdtm^n  v.  Obermeyer,  6 
Neb.  260;  Lord  v.  Parker,  3  Allen,  127;  Savage  v.  O'NeU, 
42  Barb.  374;  Hoher  v.  Boggs,  63  III  161 ;  Knowles  v.  Hull, 
99  Mass.  562 ;  Boop  v.  Beal  Estate  Co.,  132  Pa.  Sup.  496 
(19  Atl.  Kep.  278),  7  Lwy.  Eep.  Ann.  211;  Boby  v.  Phelon, 
118  Mass.  542.  There  are  cases  holding  to  the  contrary, 
but  they  all  seem  to  be  based  on  an  assumed  legislative 

intent    If  it  were  the  intent  of  the  legislature  of  this  state 
Vol.  108  Ift— 35 
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to  permit  married  women  to  contract  with  and  sue  their  hus- 
bands, such  intent  could  be  clearly  expressed  in  a  very  few 
lines.  That  such  course  was  not  pursued  is  the  best  evidence 
that  this  was  not  the  intent  of  the  general  assembly.  More- 
over, we  can  only  arrive  at  the  legislative  intent  by  constru- 
ing the  language  used  in  the  light  of  previous  decisions,  and 
of  the  well-settled  rules  of  construction.  Applying  theb« 
rules  and  decisions,  we  think  it  is  dear  that  married  women 
can  only  contract  with  and  sue  their  husbands  in  matters 
relating  to  her  separate  estate.  Consideration  of  all  the 
statutes  heretofore  set  out  inevitably  leads  us  to  the  condu- 
sion  that  this  was  the  intent  of  the  legislature.  The  Code  of 
1897  contains  the  identical  sections  to  which  we  have  referred, 
without  change.  They  were  passed  with  the  Peters  Case  in 
mind,  and  it  is  evident  that  the  legislature  considered  that 
case  a  correct  exposition  of  the  statutes  as  they  had  thereto- 
fore existed,  and  re-enacted  the  statutes  with  that  in  view. 

We  have  not  referred  to  the  statutes  relating  to  a  mar- 
ried woman's  separate  property,  and  her  right  to  her  real 
and  personal  property,  for  it  is  uniformly  held  that  such 
statutes  do  not  give  the  right  to  a  married  ^oman  to 

4  personally   contract   with   her   husband.      Jerme    i\ 
Marble^  supra;  Albion  v.  Lord,  39  N".  H.  196 ;  BaUin 

V.  Dallaye,S7  N.  Y.  35  ;Norrisv.  Lwrdz,  18  Md.  260 ;  0' Daily 
V.  Morris,  31  Ind.  Ill ;  Porid  v.  Carpenter,  12  Minn.  430 
(Gil.  315)  ;  Ames  v.  Foster,  42  N.  H.  381.  There  is  no  con- 
flict in  the  authorities  on  this  proposition.  Hence  con- 
sideration of  the  statutes  relating  to  these  matters  would  be 
useless. 

As  the  contract  in  suit  is  invalid  and  cannot  be  enforced 

unless  it  relates  to  the  wife's  separate  estate,  the  burden  is 

on  plaintiff  to  both  plead  and  prove  that  fact.     The  cases 

all  hold  that  the  common-law  rules,  although  f^r  the 

5  greater  part  done  away  with  by  equity  and  by  statute, 
still  so  far  exist  that  any  capacity  of  married  women 

to  contract  is  regarded  as  exceptional,  and  the  grounds  there- 
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for  must  be  both  alleged  and  proved  by  one  seeking  to  recover. 
ni/nJeson  v,  Williams,  41  N.  J.  Law  35 ;  StUlwell  v,  Ada/ms, 
29  Ark.  346 ;  Way  v.  Peck,  47  Conn.  23 ;  Tracy  v.  Keith, 
11  Allen,  214  J  West  v.  Laraway,  28  Mich.  464;  Pollen  v. 
James,  45  Miss.  129 ;  Nash  v.  Mitchell,  71  N.  Y.  199.  In 
the  case  of  Rodemeyer  v,  Rodman,  5  Iowa,  426,  we  held,  in 
eifect,  that,  pntna  facte,  a  married  woman  is  still  unable  to 
contract,  to  sue  or  be  sued,  and  that,  when  she  seeks  to  recover, 
she  must  plead  the  exception  which  allows  her  to  recover. 
But  it  is  said  that  the  law  presumes  a  consideration  for  the 
note,  and  that  this  presumption  is  sufficient  It  is  true  that 
all  contracts  in  writing,  signed  by  the  party  to  be  bound, 
import  a  consideration.  Code  1873,  section  2113.  But  this 
statute  was  enacted  for  the  purpose  of  giving  to  instruments 
in  writing  the  same  effect  as  instrimients  under  seal  had  at 
common  law,  and  not  to  supply  proof  that  the  contract  was 
based  upon  a  particular  consideration.  In  effect,  it  simply 
dispenses  with  proof  that  a  written  instrument  was  based 
on  a  consideration.  1  Parsons  Contract  (8th  ed.)  p.  441, 
and  note  u ;  2  Smith  Lead.  Cas.  456.  If  there  could  be  no 
other  consideration  for  the  instrument  in  suit  than  the  wife's 
separate  property,  then  this  presumption  might  avail  her. 
But  it  is  evident  there  may  have  been  other  considerations 
which  were  perfectly  valid,  and  which  would  have  supported 
the  note  had  it  been  in  the  hands  of  a  third  person.  As  no 
particular  consideration  is  presumed,  the  burden  is  upon  the 
wife  to  show  that  the  contract  was  with  reference  to  her 
separate  estate.  This  is,  in  effect,  the  holding  in  the  case  of 
Logan  v.  Hall,  19  Iowa,  491.  In  that  case  plaintiff  proved 
that  the  note  was  given  for  her  separate  estate.  We  are  firmly 
of  the  opinion  that  the  petition  does  not  state  a  cause  of 
action,  and  that  the  judgment  should  be  reversed. 

Robinson,  C.  J. — I  do  not  concur  in  the  opinion  of  the 
majority.  A  careful  examination  of  the  cases  cited  in  its 
support  will  show,  as  I  believe,  that  very  few  of  them  have 
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any  application  to  the  question  actually  presented  by  the 
demurrer.  Some  of  them  are  based  upon  the  common  law, 
and  some  upon  modifications  of  the  common  law,  which  dif- 
fer widely  in  different  states.  The  changes  from  the  common 
law  are  so  diverse  that  the  value  of  decisions  rendered  by 
courts  of  other  states,  as  aids  in  interpreting  the  law  of  thia 
state,  can  only  be  determined  when  the  statutes  under  which 
such  decisions  were  rendered  are  known.  In  but  few  of  the 
states  are  married  women  so  fully  relieved  of  the  disabilities 
and  restrictions  imposed  by  the  common  law  as  they  are  in 
this  state,  and  in  but  few  are  the  powers  of  the  husband  and 
wife  to  contract  with  each  other  so  great  Some  of  the  most 
important  changes  from  the  common  law  were  made  in  this 
state  as  late  as  the  year  1873.  There  are  some  matters  in 
regard  to  which  the  husband  and  wife  cannot  make  valid 
contracts  with  each  other.  They  include  those  specified  in  sec- 
tion 3154  of  the  Code,  and  the  performance  of  duties  growing 
out  of  the  marital  relation  and  matters  which  public  policy 
require  should  not  be  made  the  subject  of  contract  between 
husband  and  wife.  For  example,  it  is  ordinarily  the  duty  of 
the  husband  and  wife  to  live  together  in  peace  and  harmony, 
and  for  each  to  avoid  so  far  as  possible  with  reasonable  effort, 
the  giving  of  offense  to  the  other ;  for  the  husband  to  provide 
for  the  family,  and  for  the  wife  to  attend  to  the  household 
duties.  An  agreement  that  each  should  perform  the  duties 
required  by  the  marriage  relation,  when  neither  had  valid 
reason  for  doing  otherwise,  would  be  against  public  policy, 
and  not  enforceable.  MUler  v.  Miller ^  78  Iowa,  177.  A 
contract  between  husband  and  wife  to  enable  one  to  obtain 
from  the  other  a  divorce  without  a  legal  cause  would  be 
illegal.  Pearson  v.  Cummings,  28  Iowa,  344.  And  since 
it  is  the  settled  law  of  the  state  that  the  husband  is  entitled 
to  the  companionship  of  his  wife,  and  to  her  services  in  per- 
forming household  and  family  duties,  a  contract  that  she 
should  live  with  him^ind  perform  such  services  would,  in 
the  absence  of  exceptional  conditions,  be  without  considera- 
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tion,  and  not  enforceable,  for  that  reason.  Owen  v.  Owen, 
22  Iowa,  270.  See,  also,  Hall  v.  Incorporated  Town  of  Man- 
son,  90  Iowa,  585;  Nichols  v.  Railway  Co,,  68  Iowa, 
732;  Mewhirter  v.  Hatten,  42  Iowa,  288;  Trust  Co,  v. 
Chapin,  106  Mich.  384  (64  K  W.  Eep.  334).  But  the 
statutes  of  this  state  authorize  contracts  between  husband 
and  wife  in  r^ard  to  most  subjects  concerning  which  persons 
not  standing  in  that  relation  have  occasion  to  contract. 
Among  such  contracts  are  those  which  relate  to  conveyances 
and  transfers  of  property,  and  the  many  rights  which  may  be 
incident  to  the  exercise  of  such  powers.  Code,  section  3157. 
Husband  and  wife  mav  contract  for  the  loan  of  money  bv 
one  to  the  other.  Logan  v.  Hall,  19  Iowa,  491 ;  Jones  v. 
Jones,  19  Iowa,  236;  Wright  v.  Wright,  16  Iowa,  496; 
Blake  v.  BlaJce,  7  Iowa,  46;  In  re  Alexander,  37  Iowa,  454; 
Doyle  V,  McOuire,  38  Iowa,  410;  OUbert  v.  Olenny,  75 
Iowa,  513 ;  Payne  v.  Wilson,  76  Iowa,  377.  And  the  wife 
is  liable  on  the  promissory  note  of  her  husband,  signed  by 
her,  although  she  signed  it  and  the  mortgage  which  secured 
it  merely  to  release  her  right  of  dower  in  the  mortgaged 
premises.  Wood  v,  Dunham,  105  Iowa,  701.  In  Carse  v, 
ReticJcer,  95  Iowa,  25,  this  court  sustained  a  contract  by 
which  a  husband  agreed  to  let  his  wife  have  all  the  profits 
which  should  accrue  from  boarding  prisoners  in  his  charge 
as  sheriff.  See  Hoag  v.  Martin,  80  Iowa,  714;  Nudinq  v. 
Urich,  169  Pa.  St.  289  r32  Atl.  Rep.  409).  A  husband  or 
wife  may  constitute  the  other  an  agent  to  control  and  dispo5?e 
of  property  for  their  mutual  benefit.  Code  1873,  section 
2210;  Johnson  v.  Orimminger,  83  Iowa,  10;  Taylor  t\ 
Wamds,  55  N.  J.  Eq.  491  (37  Atl.  Rep.  315);  BarJc  v. 
Guenther,  123  N.  T.  568  (25  K  E.  Rep.  986).  And  it  has 
been  held  in  several  states,  although  disputed  in  others,  that 
husband  and  wife  may  carry  on  business  tofijether  as  partners. 
Ranlroad  Co,  v,  Alexander  fKy.),  27  S.  W.  Rep.  981 ; 
Belser  v.  Banking  Co,.  105  Ala.  514  (17  South  Rep.  40) ; 
Lane  v.  Bishop,  65  Vt.  577  (27  Atl.  Rep.  499>  ;  Bumey 
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V.  Orocery  Co.,  98  Ga.  711  (25  S.  E.  Rep.  915).  It  was 
said  in  Hanson  v,  Manley,  72  Iowa,  48,  that  married  women, 
under  the  statutes  of  this  state,  "can  hold  and  manage  and 
control  personal  property  to  the  same  extent  as  though  single. 
They  can  contract  with  reference  to  it,  even  with  their  hus- 
bands, and  maintain  actions  in  their  own  names  for  the 
enforcement  of  their  contracts  with  reference  thereto."  The 
wife  may  have  an  occupation  independent  of  her  husband, 
and  recover  for  injuries  which  impair  her  power  to  follow 
that  occupation.  Fleming  v,  Tovm  of  Shenandoah,  67  Iowa, 
505.  It  would  be  difficult,  if  not  impossible,  to  enumerate 
all  cases  in  which  the  husband  and  wife  have  the  power  to 
contract  with  each  other.  But,  in  my  opinion,  the  Code  of 
1873  gave  to  husband  and  wife  power  to  make  such  con- 
tracts in  so  many  cases,  involving  so  many  different  subjects, 
that,  as  a  general  rule,  the  power  exists,  and  the  cases  in 
which  it  is  lacking  are  exceptional.  If  that  be  true,  it  was 
not  necessary  for  the  petition  to  show  that  the  note  in  suit 
was  given  for  a  purpose  authorized  by  law,  but,  if  it  was  not 
given  for  such  a  purpose,  the  fact  could  have  been  pleaded 
and  shown  as  a  defense.  Since  husband  and  wife  are  com- 
petent to  contract  with  each  other,  in  my  opinion  it  should 
be  presumed  in  the  first  instance  that  their  contracts  are 
valid.  Certainly,  if  it  be  true,  as  stated  in  Association  v. 
Stenger,  54  Neb.  427  (74  N.  W.  Rep.  846),  that  the  bus- 
band,  with  possibly  a  few  exceptions,  is  the  dominant  person, 
there  should  not  be  a  presumption  in  his  favor  that  his  con- 
tract with  his  wife  is  void.  See  Tillaux  v,  TiUau:c,  115  Cal. 
663  (47  Pac.  Rep.  691).  It  is  the  rule  in  l^ebraska  that: 
''When  a  married  woman  sets  up  her  coverture  to  avoid 
liability  on  her  contracts,  she  must,  in  her  answer,  negative 
all  causes  from  which  otherwise  her  liability  may  be  inferred. 
*  *  *  The  reason  is  that  her  nonliability  can  onlv  arise 
from  her  inability  to  contract,  and  this  she  must  clearly 
allege."  OUlespie  v.  Smith,  20  Neb.  455  (30  N.  W.  Ro]>. 
626)  ;  Bank  v,  Coffman,  101  Iowa,  594.    The  case  of  Chris- 
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tensen  v.  Wells,  52  S.  C.  497  (30  S.  E.  Rep.  611),  is  to  the 
same  effect  As  the  contract  in  suit  is  in  writing,  and  signed 
by  the  defendant,  a  consideration  is  presumed.  Code  1873, 
section  2113 ;  Code,  section  3069.  And  if,  as  I  con- 
tend, the  power  of  husband  and  wife  to  contract  with 
each  other  is  general,  and  the  lack  of  that  power 
exceptional,  the  rule  of  the  cases  which  hold  that  when 
an  action  is  based  upon  a  right  or  obligation  which 
is  exceptional  under  the  common  law,  it  is  necessary  for 
the  petition  to  show  that  the  action  is  within  the  exception, 
does  not  apply.  Where  the  limitations  and  disabilities 
imposed  by  the  common  law  are  made  exceptional  by  the 
statute,  the  reason  for  the  rule  ceases  to  exist,  and  the  rule 
should  not  be  applied.  Whether  a  wife  can  have  a  right  of 
action  against  her  husband  in  this  state,  unless  it  be  for  the 
preservation  or  protection  of  her  separate  property,  is  a  ques- 
tion which  does  not  seem  to  me  to  be  involved  in  this  appeal, 
and  I  do  not  express  any  opinion  in  regard  to  it.  The  state- 
ment of  the  majority  to  the  effect  that  the  plaintiff  has  no 
rights  because  she  has  no  remedy,  so  far  as  shown,  may  well 
be  considered  in  connection  with  the  well  known  fact  that 
courts  are  apt  to  find  a  remedy  where  there  is  a  right.  See 
Logan  v.  HdU,  19  Iowa,  491 ;  Owen  v.  Owen,  22  Iowa,  270. 
It  is  my  opinion  that  the  petition  stated  a  cause  of  action, 
that  the  demurrer  was  properly  overruled,  and  that  the 
judgment  of  the  district  court  should  be  affirmed. 


Meredith,  Diokby  &  CoMPAinr,  Appellants,  v.  Peterson. 

Exeeniion:  redemption  between  lien  holders.  A  junior  lienor 
redeeming  from  an  execution  sale  under  the  Code  of  1878,  sections 
2  8109,  8114, 81 15,  must  file  the  statement  of  the  utmost  amount  he 
is  willing  to  credit  on  his  lien  within  the  ten  days  given  by  the 
statute,  or  be  held  to  have  accepted  the  property  in  complete 
9C^U9f  ac^iQq  of  his  debt. 
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Same.    It  is  of  no  avail  that  the  junior  lienor  told  the  clerk  at  the 
8    time  of  the  transaction  that  he  was  redeeming  under  the  senior 
lien,  since  it  did  not  authorize  him  to  make  any  entry  in  the  sales 
book. 

Appeal:   from  judgmknt  not  yet  operative.     An  appeal  taken 

within  five  days  of  the  date  of  judgment,  should  not  be  dismissed 

1    as  premature,  because  the  judgment  provides  that  it  shall  not  go 

into  effect  until  after  five  days  from  its  date.    Such  stay  only 

affects  the  enforcement  of  the  judgment. 

Appeal  from  Cass  District  Court, — ^Hon.  W.  E.   Gbbbn, 

Judge. 

Tuesday,  May  23,  1899. 


Defendant  had  given  three  mortgages  upon  his  real 
estate.  The  first  was  held  by  one  Leet,  the  second  by  Coe, 
and  the  last  by  plaintiff.  Plaintiff  also  held  a  chattel  mort- 
gage executed  by  defendant  to  secure  the  indebtedness  due 
it  The  Leet  mortgajore  had  been  foreclosed,  and  the  prop- 
erty sold  under  it.  Plaintiff  had  become  the  owner  of  the 
Coe  mortgage  by  assignment.  On  the  last  day  of  the  nine- 
months  period  following  the  sale  under  the  Leet  mortgage, 
near  midnight,  plaintiff  applied  to  the  clerk  of  the  court  to 
make  redemption  from  such  sale,  informing  that  officer  that 
it  wished  to  redeem  under  and  by  virtue  of  the  Coe  mortgage. 
Eedemption  was  duly  made.  We  think  the  evidence  justifies 
us  in  saying  that  after  this,  and  within  a  very  few  days, 
plaintiff  informed  defendant  that  the  redemption  was  made 
under  the  Coe  mortgage,  and  that  he  (defendant)  could 
redeem  by  paying  the  amount  of  the  Leet  judgment  and 
the  Coe  claim.  Plaintiff  filed  no  statement,  within  ten  days 
after  the  expiration  of  the  nine-months  period,  of  the  amount 
it  was  willing  to  credit  on  its  claim.  Thereafter  plaintiff 
brought  this  action  in  equity  to  foreclose  the  chattel  mort- 
gage, and  sued  out  a  writ  of  specific  attachment,  which  was 
levied  on  a  cow  and  some  com.  A  motion  was  made  to 
release  the  attached  property,  on  the  ground  that  plaintiff^s 
claim  was  discharged  by  failure  to  file  the  stftteraent  of  the 
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amotint  it  was  willing  to  credit  on  its  claim.  Upon  a  hearing, 
the  motion  was  sustained,  and  judgment  rendered  against 
plaintiff  for  costs.    It  appeals. — Affirmed. 

De  Lano  &  Meredith  for  appellant. 

J.  M,  Ordhwm  and  John  Htidspeth  for  appellee. 

Waterman,  J. — The  judgment  provided  that  it  should 

not  go  into  effect  until  fire  days  after  its  date.     The  notice 

of  appeal  was  served  before  this  five-day  period  expired. 

Appellee  moves  to  dismiss  the  appeal  on  the  ground 

1  that  the  judgment  was  not  in  force  when  such  appeal 
was  taken.     There  is  no  merit  in  this  claim.     The 

court  had  concluded  the  controversy,  and  entered  its  findings 
against  plaintiff.  If  the  stay  had  any  effect  it  only  served 
to  suspend  enforcement  of  the  judgment  during  the  period 
mentioned,  but  upon  its  entry  the  judgment  was  effective  in 
determining  the  rights  of  appellant.  It  could  have  appealed 
from  it,  though  no  attempt  at  its  enforcement  had  ever  been 
made.  It  was  not  as  though  the  court  had  reserved  some 
right,  to  be  by  it  exercised  later.  An  appeal  would  lie,  if 
the  entry  here  was  merely  an  order  for  judgment,  if  it  was 
final  and  determinative  of  plaintiff's  rights.  Code,  section 
4101. 

n.     We  are  required  to  determine  but  a  single  issue, 

and  that  is  as  to  the  effect  of  the  redemption  made  by  plain- 

tiff.    The  trial  court  held  that  the  result  of  the  failure  to  file 

a  statement  of  the  amount  it  was  willing  to  credit 

2  upon  its  claim  was  to  wholly  discharge  such  claim. 
Under  our  statutes,  the  holder  of  a  junior  lien  may 

redeem  from  an  execution  sale  after  six  months,  and  before 
the  expiration  of  nine  months,  from  the  day  of  sale,  by  the 
payment  of  the  full  sum,  with  interest  and  costs  due  upon 
the  senior  lien.  But  his  lien,  and  the  claim  out  of  which  it 
arose,  will  be  held  to  be  extinguished,  unless  within  ten  days 
after  the  expiration  of  the  nine  months  he  "enter  on  the 
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sale  book  the  utmost  amount  he  is  willing  to  credit  on  his 
claim."  Code  1873,  sections  3109,  3114,  3115.  In  other 
words,  the  redemptioner  will  be  held  to  take  the  property 
in  satisfaction  of  his  claim,  if  this  statement  is  not  filed. 
Appellant  insists  that,  if  the  debtor  has  actual  notice  of  the 
facts  required  to  be  entered  on  the  sale  book,  the  purpose  of 
this  statute  is  satisfied,  and  that  the  debtor  in  this  case  did 
have  such  notice.  We  might  say  there  is  no  evidence  here 
that  the  debtor  was  given  notice  of  the  amount  plaintiff  would 
take  the  property  for.  The  most  that  can  be  claimed  is  that 
he  was  told  of  the  two  liens  for  which  plaintiff  claimed  to 
hold  the  land.  The  statute  requires  the  exact  amount  to  be 
entered  on  the  sale  book,  and  it  may  well  be  questioned 
whether  the  notice  to  the  debtor,  if  given  personally,  must 
not  be  equally  specific.  But  we  prefer  to  rest  our  condusions 
upon  another  ground.  The  statute  makes  no  provision  for 
any  other  notice  of  the  amount  for  which  the  creditor  is  wil- 
ling to  hold  the  land,  than  the  entry  in  the  sale  book.  There 
is  no  warrant  for  the  substitution  of  any  other,  though  it 
may  seem  better  than  that  fixed.  Further,  where  the  creditor 
files  no  such  statement,  all  right  of  redemption  by  other 
creditors  ceases  upon  the  expiration  of  nine  months  from  the 
date  of  sale.  If  the  entry  is  made  as  required,  they  may  go 
on  redeeming  from  each  other,  under  the  conditions  provided 
in  sections  3116,  3117,  Code  1873,  the  debtor  thus 
securing  the  advantage  of  having  a  larger  part  of  his  liabili- 
ties paid  out  of  his  property.  Notice  to  the  debtor  is  not  all 
that  is  intended  by  the  entrv  in  the  sale  book.  It  is  notice  to 
other  creditors,  also.  There  is  no  claim  in  this  case  of  actual 
notice  of  any  kind  to  any  other  than  the  debtor.  These 
views  are  sustained  by  Tharp  v.  Forrest,  76  Iowa,  195; 
Lamb  v.  Feeley,  71  Iowa,  742 ;  West  v.  Fitzgerald,  72  Iowa, 

306.  We  do  not  regard  it  as  of  any  importance  that 
8  plaintiff  told  the  clerk  at  the  time  of  the  transaction 

that  it  was  redeeming  under  the  Coe  mortgage.  This 
meant  nothing  to  the  officer.     It  did  not  authorize  him  to 
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make  any  entry  in  the  sale  book.  The  important  question 
waB  not  in  what  right  plaintiff  was  redeeming,  but  what 
amount  it  was  willing  to  take  the  property  for.  As  to  this 
factj  he  gave  no  intimation  to  the  clerk.  Appellant  relies 
upon  the  case  of  Cradg  v.  Alcorn,  46  Iowa,  560,  in  support 
of  its  contention.  In  that  case  the  creditor,  at  the  time  of 
making  the  redemption,  filed  with  the  clerk  the  statement 
required,  but  the  clerk  neglected  to  enter  it  upon  the  sale 
book  until  after  the  lapse  of  ten  days.  It  was  held  that  the 
creditor's  claim  was  not  extinguished  by  this  failure  of  the 
oflScer.  It  appears,  too,  that  the  debtor,  through  his  attor- 
neys, had  notice  of  the  statement  on  file  before  the  expiration 
of  ten  days.  The  record,  it  will  be  seen,  was  in  fact  made,  so 
far  as  the  redemptioner  was  concerned;  that  is,  he  had 
done  all  that  the  law  required  of  him.  All  that  was  lacking 
was  the  entry  in  the  sale  book  by  the  clerk  for  the  purpose 
of  giving  notice.  This  notice  the  defendant  obtained  through 
other  sources.  What  is  said  in  the  opinion  as  to  the  effect 
generally  of  actual  notice  must  be  taken  with  relation  to  the 
facts  in  issue.    The  judgment  of  the  trial  court  is  affirmed. 


In  the  Matter  of  the  Estate  of  Mary   Stumpbnhottsen, 

Deceased,  Henry  Stumpenhousen,  Appellant.  \6^"^\ 

Wills:  life  estates:  Construction.    A  joint  will,  devising  property  los    668 

to  the  survivor  during  life  to  use  as  he  sees  fit,  without  power  to  wi     98 

1  sell  but  with  a  right  to  change  the  disposition  of  property  as 
provided  for  by  the  will,  gives  to  the  survivor  only  a  life  estate 

2  and  the  power  to  dispose  of  the  remainder  as  a  separate  estate. 

Construction.    The  word  bequest  may  be  held  to  refer  to  real  estate 
5    in  one  part  of  a  will  where  the  testator  has  plainly  used  it  with 
that  meaning  in  another  part 

Rule  applied.  When  a  will  giving  personal  property  and  a  life 
estate  in  real  property,  with  power  "to  change  or  modify  the 
5  specific  bequests  herein  after  made,"  uses  interchangeably  the 
words  "bequest"  and  "devise,"  it  will  not  be  held  that  the  power  to 
change  or  modify  refers  only  to  personal  property,  on  the  ground 
that  the  word  "bequest"  is  used. 
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Effect  or.    A  will  devising  a  life  estate,  with  power  to  the  life  ten- 
2    ant  to  alter  the  devise  of  the  remainder,  does  not  give  the  remain- 

5  der  men  any  vested  interest,  and  if  the  power  is  exercised,  the  per- 
sons designated  by  the  life  tenant  take  under  the  original  will. 

Lanouaob  to  create.    No  set  form  of  words  is  requisite  to  the 
8    creation  of  a  will,  any  language  indicative  of  an  intent  to  make 
a  testimentary  disposition  of  property  being  sufficient. 

Appeal:  review.    The  court  will  not  construe  the  rights  of  devisees 
4    in  a  will  which  may  be  defeated  by  the  exercise  of  power  to  alter 
them,  given  to  a  life  tenant. 

Rbyibw  for  appbllbb.    a  finding  in  favor  of  appellant,  from  which 

6  the  appellees  have  not  appealed,  is  conclusive. 

Appeal  from  Blackhawh  District  Court, — ^Hon.  Franklin 

0.  Platt,  Judge. 

I 

Tuesday,  May  23,  1899. 

Proceedings  for  the  construction  of  the  joint  will  of 
Mary  Stumpenhousen  and  Henry  Stumpenhousen.  The  trial 
court  found  that  Henry  Stumpenhousen  took  the  personal 
property  of  the  deceased  absolutely,  subject  to  the  payment 
of  debts;  that  he  took  a  life  estate  only  in  the  real  estate 
belonging  to  the  deceased;  that  Mamie  Stumpenhousen, 
Anna  Gutknecht,  William  Stumpenhousen,  and  Henry 
Stumpenhousen,  Jr.,  took  a  fee-simple  estate  in  the  real 
property  of  the  deceased,  subject  only  to  the  life  estate  of 
Henry  Stumpenhousen;  that  the  limitations  upon  the  fee- 
simple  estate  were  void,  and  that  the  life  estate  of  Henry 
Stumpenhousen  was  subject  to  the  payment  of  debts.  Henry 
Stumpenhousen  appeals. — Modified  and  affirmed. 

Alfred  Orundy  for  appellant. 

Boies  &  Boies  and  J,  C.  Scott  for  appellees. 

Deemeb,  J. — The  will  which  we  are  asked  to  construe 
reads  as  follows : 

^'Know  all  men  by  these  presents,  that  we,  Mary  Stump- 
enhousen and  Henry  Stumpenhousen,  wife  and  husband,  of 
Blackhawk  county,  Iowa,  both  being  of  lawful  age  and  of 
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sound  mind  and  memory,  do  make,  publish,  and  declare  this 
instnmient  to  be,  jointly  as  well  as  severally,  our  last  will 
and  testament,  to-wit,  hereby  revoking  all  former  wills : 

'TFirst  All  just  debts  and  funeral  expenses  shall  at 
all  times  be  fully  paid. 

"Secondly.  We  thereafter  desire  that  all  property,  real 
as  well  as  personal,  of  which  we  may  be  possessed  at  the 
time  of  the  decease  of  either  of  us,  shall  be  held  by  the  silr^ 
vivor  during  his  or  her  life,  to  use  same  as  such  sur- 
1  vivor  may  see  fit,  except  that  such  use  shall  not  be 

construed  at  any  time  to  mean  that  the  survivor  can 
sell  any  of  the  real  estate,  but  is  used  here  for  the  purpose 
of  giving  the  survivor  the  right  to  change  or  modify  the  spe- 
cific bequests  hereinafter  made. 

"Thirdly.  Upon  the  decease  of  the  survivor  it  is  our 
desire  that  our  property  shall  be  divided  as  follows:  Our 
home  in  the  city  of  Cedar  Falls,  Iowa,  with  all  household 
goods  therein,  shall  go  to  our  daughter,  Mamie  Stumpen- 
housen,  said  home  being  lots  7  and  8  in  block  12  of  E. 
Brown's  2nd  addition  to  said  city.  Then  next  to  our  daugh- 
ter Anna  Stimipenhousen,  now  Mrs.  John  Gutknecht,  and 
to  our  son  William  Stumpenhousen,  the  north  one-half  of  all 
the  land  we  own  in  section  No.  6,  in  township  88  north,  range 
14  west  of  the  5th  P.  M.,  which  they  shall  divide  so  that  our 
daughter  Anna  receives  the  west  half  thereof  and  our  son 
WiUiam  the  east  half  thereof.  Then  next  the  south  one-half 
of  said  land  in  said  section  shall  go  to  our  daughter  Mamie 
Stumpenhousen  and  to  our  son  Henry  Stumpenhousen,  which 
they  shall  divide  in  such  a  manner  that  Mamie  receives  the 
west  half  thereof  and  Henry  the  east  half  thereof.  In  such 
division  they  shall  not  take  into  consideration  any  of  the 
road  surrounding  or  adjacent  to  said  lands,  the  intention 
hereof  being  to  give  to  each  of  them  one-fourth  of  the  actual 
farm  land  outside  of  highways,  and  at  the  places  of  said 
section  as  above  indicated;  any  right  or  easement  in  the 
public  highway  shall  go  to  the  heir  to  whose  land  such  high- 
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way  is  adjacent  And  in  the  event  of  the  decease  of  any  one 
of  the  above  heirs  and  devisees  without  being  married,  or 
heirs  in  the  lineal  descent,  then  the  share  of  such  heir  shall 
go  to  the  survivors  of  the  heirs  above  named.  And  we 
expressly  provide  hereby  that  none  of  said  heirs  shall  have  a 
power  to  sell  or  dispose  of  any  of  the  above  real  estate  during 
their  respective  lives,  but  shall  bequeath  and  devise  same 
to  their  respective  lawful  heirs;  and  such  respective  heirs 
shall  not  dispose  of  same  for  a  term  of  twenty-one  years  from 
the  date  of  decease  of  the  party  from  whom  it  comes.  The 
foregoing  provision  as  to  disposition  shall  also  apply  to 
the  property  in  Cedar  Falls,  Iowa,  herein  given  to  our  daugh- 
ter Mamie.  And  we  further  provide  that,  after  aU  debts 
are  paid  as  above  contemplated,  then  the  residue  and 
remainder  of  our  personal  property  not  herein  otherwise 
disposed  of  shall,  upon  the  decease  of  the  survivor  of  us, 
be  divided  among  said  heirs  share  and  share  alike.  In  case 
of  the  need  of  administration  hereon  at  the  decease  of  one 
of  us,  that  we  agree  upon  the  survivor  as  executor  and  with- 
out bonds.  In  witness  whereof  we  have  hereunto  set  our 
hands  this  8th  day  of  February,  A.  D.  1897. 

"Mary  Stumpenhousen. 
"Henry  Stumpenhousen." 
The  rule  for  the  construction  of  such  language  as  is 
found  in  the  second  paragraph  of  the  will  has  recently  been 
determined  in  Law  v,  D(mglas8,  107  Iowa,  606,  and  the  dis- 
1)inction  is  there  pointed  out  between  an  attempt  to  devise 
the  estate  remaining  after  the  death  of  the  devisee  to  whom 
an  absolute  fee  is  given  and  the  remainder  after  the  exercise 
of  the  power  of  disposition  thereof  as  a  separate  interest 
where  a  life  estate  only  is  given;  and  it  is  there  said:  "To 
the  gift  of  the  life  estate  may  be  annexed  the  right  to  sell  the 
remainder  for  defined  purposes  as  a  separate  gift>  and  the 

devise  of  the  part  undisposed  of  is  held  good."     In 
2  the  case  at  bar  the  survivor  is  given  a  life  estate,  with 

power  to  change  or  modify  the  specific  bequests  there- 
inafter made  by  the  testatrix.     Power  to  sell  or  otherwise 
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dispose  of  the  remainder  is  distinctly  negatived.  The  added 
power  is  not  of  unqualified  alienation.  It  merely  gives  to  the 
survivor  the  right  to  dispose  of  the  remainder  as  a  separate 
estate^  and  does  not  enlarge  the  life  estate  theretofore  devised 
to  the  survivor.  Mansfield  v.  Shelton,  67  Conn.  390  (35  Atl. 
Eep.  272);  Gollms  v.  Wickwire,  162  Mass.  143  (38  K  E. 
Rep.  365).  The  trial  court  correctly  held  that  appellant 
took  but  a  life  estate. 

II.  Appellant  contends  that  the  third  clause  of  the  will 
does  not  amount  to  a  devise ;  that  it  is  simply  expressive  of  a 
desire  or  request,  and  is  not  sufficient  to  dispose  of  the  prop- 
erty.    Suffice  it  to  say,  in  this  connection,  that  no 

8  set  form  of  words  is  requisite  to  the  creation  of  a  will. 

Any  language  indicative  of  an  intent  to  make  a  testa* 
mentary  disposition  of  property  is  held  sufficient.  In  re 
Laager's  Estate,  108  Iowa,  34;  Schouler  Wills  (2d  ed.), 
section  262. 

III.  Again,  it  is  contended  that  the  devise  to  the  chil- 
dren is  of  nothing  more  than  a  life  estate,  with  remainder 
over  to  their  children.  Appellees  argue,  and  the  court  found, 
that  they  take  an  estate  in  fee  subject  only  to  the  life  estate 
devised  to  the  survivor.  In  view  of  our  holding  in  the  first 
division  of  this  opinion,  it  will  be  observed  that  this  is  a 

moot    question,    which    we    ought    not    to    deter- 

4  mine     in     view     of     the    power    given     the     life 
tenant     to     make     disposition     of     the     fee.     He 

has  the  right,  under  the  will,  "to  change  or  modify 
the  specific  bequests  thereinafter  made.''  Should  he  elect 
to  do  so,  there  might  be  nothing  left  to  the  children.  It  will 
be  time  enough  to  consider  .their  rights  when  the  occastion 
arises  for  us  to  do  so.  Appellees  further  say  that  the  power 
to  "change  or  modify"  has  reference  to  personal  property 
only,  for  the  reason  that  the  clause  giving  this  power  uses 
the  term  'T^equests,"  which  refers  to  personal  property  only. 
While  it  is  no  doubt  true  that  the  word  relied  on,  when 

5  properly  used,  refers  to  personal  property,  yet  in 
furtherance    of    the    testator's    intent,    the    wordb 
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"bequeath"  and  "devise"  will  be  treated  as  synonyms  if  the 
context  requires  it  Schouler  Wills  (2d  ed.),  section  513; 
Code,  secttion  3280.  Moreover,  in  laying  hold  of  the  true 
meaning  of  a  word  used  in  a  will  it  is  usually  held  that  when 
it  occurs  more  than  once,  it  will  be  presumed  to  have  been 
used  always  in  the  same  sense,  unless  the  context  shows  a 
contrary  intention.  In  the  third  clause  of  this  instrument 
we  find  that  the  testatrix  used  the  word  *T)equeath"  with 
reference  to  real  estate,  and  we  are  satisfied  that  she  used  it 
in  the  same  sense  when  refering  to  the  power  of  the  survivor. 
Any  other  construction  of  the  instrument  would  do 
violence  to  the  language  used,  and  thwart  the  plain 
intent  of  the  testatrix.  In  no  event  would  the  rule 
in  Shelley's  Case  apply,  and  if  the  survivor  should 
elect  not  to  use  the  power  conferred  upon  him,  the 
only  question  for  solution  would  be  whether  the  chil- 
dren take  a  life  estate  with  power  of  disposition  as  a 
separate  interest,  or  an  estate  in  fee  with  absolute  power  of 
disposition.  As  we  have  already  said,  there  is  no  occasion 
to  determine  this  question  in  advance  of  an  election  made  by 

the  survivor.  What  we  have  so  far  said  relates  to 
"Q  the  real  estate  of  the  deceased.    The  trial  court  found 

that  the  survivor  took  the  personal  property  abso- 
lutely, subject  only  to  the  payment  of  debts.  As  the  appellees 
have  not  appealed,  that  finding  is  conclusive. 

IV.  The  trial  court  found  that,  if  the  personal  prop- 
erty was  insufficient  to  pay  the  debts,  the  life  estate  of  the 
survivor  and  the  estate  of  the  respective  heirs  should  be  sold 
in  the  order  named  for  the  balance  remaining  unpaid.  Of 
this  complaint  is  also  made.  Our  holding  renders  it  unneces- 
sary to  determine  this  question.  If  the  personal  property  is 
insufficient  to  pay  debts,  the  real  estate,  or  a  sufficient  amount 
thereof  to  meet  the  indebtedness,  must  be  sold ;  and  such  sale 
will  not  only  deprive  the  survivor  of  his  life  estate 
therein,  but  also  destroy  his  power  to  change  or  modify  the 
subsequent  bequests  made  in  the  will.    Our  conclusion  is  that 
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Henry  Stumpenhousen,  Sr.,  takes  but  a  life  estate  in  the  real 
property  of  the  testatrix,  with  power  to  dispose  of  the 
remainder  within  the  limitations  prescribed  in  the  will, 
which  he  may  exercise  at  his  option ;  that  if  he  exercises  the 
power,  then  the  persons  designated  by  him  take  under  the 
original  will  through  the  power  vested  in  and  exercised  by 
him;  that,  if  he  elects  not  to  exercise  this  power,  then  the 
"desire"  of  the  testatrix  will  control ;  that  the  children  do  not 
take  any  present  or  vested  estate ;  and  that  the  real  estate  may 
be  sold  for  the  payment  of  debts,  if  necessary,  after  exhaust- 
ing the  personal  estate  of  the  testatrix.  These  conclusions 
do  not  exactly  accord  with  those  of  the  learned  district  court, 
and  its  decree  will  be  modified  and  affirmed. 
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William  J.  Galt,  Appellant,  v.  Robert  Provan  et  al. 

WIIIh:  testamentary  capacity.  One  who  at  seventy -seven,  loses 
her  husband,  and  who  then  begins  to  manifest  less  and  less  in- 
dependence of  action,  whose  memory  becomes  continually  poorer; 
loses  sympathy  for  her  family,  forgets  the  burial  of  her  children 
in  Scotland,  whom  she  formerly  remembered  with  the  greatest 
affection;  who  becomes  penurious;  who  repeats  old  stories 
frequently  in  the  same  conversation;  who  evinces  no  sorrow  nor 
appreciation  at  the  death  of  her  husband;  who  continually  repeats 
questions  in  the  same  conversation;  objects  to  her  son's  acting 
as  administrator  of  her  husband's  estate;  forgets  the  execution 
of  papers  within  a  few  minutes;  complams  of  inattention  of  her 
children,  who  frequently  call  upon  her;  who  becomes  very  much 
1  attached  to  a  grandson  who  lives  with  her,  and  attends  his  wed- 
ding, but  does  not  know  he  was  married  nor  to  whom,  though  he 
3  married  the  girl  who  was  then  working  for  her,  and  whose  mental 
decadence  continues  for  seven  years,  at  which  time  she  makes  a 
disposition  of  her  property  in  favor  of  that  grandson,  although 
she  has  children  living  whom  she  ignores,  has  not  the  capacity  to 
dispose  of  her  property  by  deed  or  will. 

Same.    The  mind  of  a  woman  gradually  weakened  from  18S5,  when 

she  was  77  years  old,  until  1896,  when  all  her  intellectual  faculties 

were  obliterated  by  senile  dementia.    In  1889  she  wrote  letters, 

indicating  that  her  mind  was  sound,  but  in  i892  she  had  very 

1    little  power  to  remember  recent  events.    In  1892  she  executed  a 
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deed  conveying  her  farm  to  her  grandson,  who  for  several  years 
had  been  living  with  her,  and  working  it  for  her.  Prior  to  1895 
8  she  could  recognize  acquaintances,  and  appeared  to  them  to> 
understand,  so  as  not  to  show  unsoundness  of  mind;  but  in  1895 
a  guardian  was  appointed  for  her.  Held^  that  in  1892  she  was 
not  competent  to  dispose  of  land  by  deed. 

Duress:  rkconvetancb.  An  instrument  which  is  executed  by  a  man 
2  of  twenty -seven,  not  acting  under  physical  restraint,  will  not  be 
4    set  aside  for  duress,  the  weight  of  evidence  as  to  threats  being 

that  none  were  made,  and  no  corroborating  circumstances  being 

shown. 

Rule  applied.  In  an  action  by  a  grandson,  27  years  of  age,  and  of 
average  mental  capacity,  to  set  aside  a  quitclaim  deed  executed 
by  him  to  his  grandmother  reconveying  land  which  she  had  pre- 
viously conveyed  to  him  when  she  was  of  unsound  mind,  he 
testified  that  his  father  and  four  other  relatives  had  induced  him 
2  to  execute  the  deed  by  threatening  to  prosecute  him  for  obtaining 
the  deed  from  his  grandmother  by  undue  influence.    His  father 

4  and  the  relatives  denied  the  threats,  and  a  notary  public  testified 
that  the  grandson  had,  after  it  had  been  read  to  him,  executed 
and  acknowledged  an  instrument  confessing  that  he  had  used 
undue  influence  in  obtaining  the  deed  from  his  grandmother. 
HtUt,  insufficient  to  show  duress. 

Same:  Par  lies.    An  action  to  set  aside  a  deed  reconveying  land  that 
had  been  previously  conveyed  to  a  grandson  by  his  grandmother 

5  when  she  was  of  unsound  mind,  and  to  have  the  deed  executed 
by  her  adjudged  to  be  valid,  cannot  be  successfully  maintained 
by  the  grandson,  though  his  deed  reconveying  the  land  to  her  was 
executed  at  the  instance  of  interested  third  parties,  who  were 
intermeddlers. 

Appeal  from  Tama  District  Court, — Hon.  G.  W.  Bubnham, 

Judge. 

Tuesday,  May  23,  1899. 

Action  to  establish  and  quiet  the  title  of  certain  lands 
in  the  plaintiff.  There  was  a  judgment  for  defendants,  and 
the  plaintiff  appealed. — Affirmed, 

Endicott  &  Pratt  and  Struble  <&  Stiger  for  appellant. 

A,  K,  Hitchcock,  C.  B,  Brandshaw,  and  Preston, 
Wheeler  &  Moffit  for  appellees. ' 
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Granger,  J. — I.  In  1885  John  Gait  died  seized  of 
one  hundred  and  sixty  acres  of  land  in  controversy  in  this 
suit  known  as  the  "Home  Farm/'  At  his  death  he  left  sur^ 
viving,  his  widow,  Janet  Gait,  David  Gait,  who  is  the  father 
of  the  plaintiff,  Elizabeth  Provan,  and  Jean  McCormack. 
The  children,  David,  Elizabeth,  and  Jean,  are  defendants  in 
this  casa  Defendants  Robert  Provan  and  Peter  McCormack 
are,  respectively,  the  husbands  of  Elizabeth  and  Jean,  and 
defendant  Mary  Gait  is  the  present  wife  of  David  Gait,  the 
plaintiff  being  his  son  by  a  former  marriage.  The  widow, 
Janet  Gait,  is  now  under  the  legal  guardianship  of  Robert 
Provan,  who  is  also  defendant  in  that  capacity.  Plaintiff's 
mother  died  in  1868,  soon  after  which,  in  pursuance  of  her 
request,  he  went  to  live  with  his  grandparents,  John  and 
Janet  Gait,  and  continued  to  live  with  them  imtil  the  death 
of  his  grandfather,  in  1885,  and  afterwards  with  his  grand- 
mother till  about  February  19,.  1895.  John  Gait  died 
testate,  leaving  to  his  widow  the  home  farm,  being  all  his  real 

estate,  and  all  his  personal  property.  Janet  Gait,  at 
1  the  death  of  her  husband  was  about  seventy-seven 

years  of  age.  Soon  after  the  death  of  John  Gait, 
plaintiff,  with  his  grandmother,  moved  to  Traer,  for  better 
educational  advantages,  and  he  attended  school  there  and  at 
Des  Moines  till  1889,  when  they  returned  to  the  farm.  Plain- 
tiff took  charge  of  the  farm,  and  was  allowed  therefor,  by  hia 
grandmother,  two  hundred  and  fifty  dollars  per  year  for  his 
services.  In  January,  1892,  his  grandmother  made  to  him 
a  deed  of  the  farm,  which  was  not  filed  for  record,  and  in 
October,  1894,  she  made  a  will,  in  which  she  gave  to  each  of 
her  three  children  one  thousand  dollars,  and  the  remainder  of 
her  property  to  plaintiff.  Plaintiff  had  at  all  times  been 
industrious,  faithful,  and  kind  to  his  grandparents,  and 
was  held  in  high  esteem  by  his  grandmother.  Up  to  1889 
plaintiff  had  been  supported  and  given  good  educational 
advantages,  and  in  return  he  had  given  a  service  and  deport- 
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ment  that  was  entirely  satisfactory ;  and  it  is  to  be  said  that 
after  1889,  when  they  returned  to  the  farm,  and  he  b^an 
to  receive  wages,  the  same  kindly  feeling  existed  between 
him  and  his  grandmother.    It  may  be  well  in  this  connection 
to  state  that  up  to  February,   1895,   there  was  never  an 
unfriendly  feeling,  misunderstanding,  or  complaint  by  any 
member  of  the  family,  including  the  brother  and  sisters,  as 
to  the  plaintiff,  and  there  was  at  all  times  friendly  inter- 
course.   Up  to  February  20,  1895,  plaintiff  remained  single. 
A  day  or  two  before  that  it  became  known  that  he  was  to  be 
married  on  the  twentieth,  and  Elizabeth  and  Jean,  with  their 
husbands,  went  to  the  house  of  David  Gait  on  the  morning  of 
the  19th,  and  informed  him  of  the  contemplated  marriage  of 
the  plaintiff,  and  it  was  then  thought  advisable  that  there  be  a 
settlement  as  to  the  matters  beween  plaintiff  and  his  grand- 
mother ;  and  plaintiff's  father  (David)  went  to  the  house  of 
plaintiff  and  his  grandmother,  and  asked  him  to  take  his 
books  and  go  home  with  him,  to  look  over  the  accounts,  which 
the  plaintiff  did.  On  reaching  David  Gait's  house,  there  were 
present  the  sisters  and  their  husbands  and  David's  wife.  Upon 
inquiry  the  plaintiff  made  known  the  facta  as  to  the  execution 
of  the  deed  and  will,  and  plaintiff  and  his  father  returned  to 
the  grandmother's  house,  and  plaintiff  obtained  them,  and 
they  returned  with  them.     While  at  David  Gait's  that  day, 
plaintiff  executed  a  quitclaim  deed  to  his  grandmother  of 
the  homo  farm,  and  also  a  deed  for  about  nineteen  acres 
of  land  adjoining,  that  he  had  purchased  with  his  own  earn- 
ings ;  and  had  also  signed  and  acknowledged  the  following : 
'^I,  Wm.  J.  Gait,  hereby  make  the  following  voluntary 
admissions :    1st.    That  I  used  undue  influence  on  one  Janet 
Gait,  widow  of  John  Gait,  deceased,  and  by  such  influence 

induced  the  said  Janet  Gait  to  make  a  certain  will  on 
2  the  9th  day  of  October,  A.  D.  1894,  by  which  I  was  a 

beneficiary  and  legatee.  2nd.  That  on  the  14th  day 
of  January,  1892,  through  my  influence,  unduly  exercised, 
the  said  Janet  Gait  gave  me  a  certain  warranty  deed,  which 
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I  have  hereby  given  to  Robert  Provan,  with  my  free  consent 
to  destroy.     [Signed]     William  J.  Gait. 

"State  of  Iowa,  County  of  Tama — ss. :  On  the  19th  day 
of  February,  A.  D.  1895,  personally  appeared  the  above- 
named  William  J.  Gait,  and  acknowledged  his  signature  to 
the  above  instrument  to  be  his  voluntary  act  and  deed. 
[Signed]  A.  K.  Hitchcock,  Notary  Public  in  and  for  Tama 
County,  la." 

The  deed  of  Janet  Gait  to  the  plaintiff  was  delivered 
to  Robert  Provan,  and  destroyed.     The  will  was  taken  by 
David  Gait,  and  the  next  day,  in  pursuance  of  an  understand- 
ing with  his  sisters  and  their  husbands,  he  took  it  to  his 
mother,    who,    in   the   presence   of   plaintiff    and    himself, 
destroyed  it.    As  a  part  of  the  transaction  on  the  nineteenth 
of  February,  at  the  house  of  David  Gait,  the  following — 
omitting  formal  parts — was  signed  by  plaintiff  and  David 
Gait  and  his  two  sisters :    "That  for  and  in  consideration  of 
the  agreement  by  the  said  David  Gait,  Jean  McCornack,  and 
Elizabeth  Provan,  said  parties  of  the  second  part,  that  said 
Wm.  J.  Gait,  said  party  of  the  first  part,  shall  receive  one^ 
fourth  interest  in  the  estate  of  John  Gait,  deceased,  and  Janet 
Gait,  widow  of  said  John  Gait,  and  the  further  consideration 
that  the  said  David  Gait,  Jean  Gait  and  Elizabeth  Provan, 
parties  of  the  second  part,  shall  relinquish  to  the  said  Wm.  J. 
Gait,  and  by  these  presents  do  relinquish,  all  their  right, 
title,  and  interest,  either  present  or  future,  in  the  personal 
property  upon  the  following  described  real  estate,  to-wit,  ^the 
east  one-half  (i)  of  the  southeast  quarter  of  section  thirty- 
two  (32),  township  eighty-six  (86)  north,  of  range  fourteen 
(14)  west  of  the  5th  P.  M.,  with  the  exception  of  the  house- 
hold   furniture    upon    said    real    property,    T,    Wm.     J. 
Gait,   party   of  the  first   part,  hereby   agree  to   relinquish 
all   claims   upon   the  estate   of   John   Gait,    deceased,    and 
upon    the    estate    of    Janet    Gait,    widow  of    said    John 
Gait,     deceased;     and     further    the    said    Wm.     J.     Gait 
relinquishes  all  interest  he  may  have  in  one  certain  last  will 
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and  testament  of  the  said  Janet  Gait,  made  and  executed  on 
the  9th  day  of  October,  A,  D.  1894.  The  said  Wm.  J.  Gait 
further  agrees  to  deed  to  the  said  Janet  Gait  the  certain  real 
estate  amounting  to  eighteen  acres,  more  or  less:  provided, 
that,  should  said  Wul  J.  Gait  at  any  time  in  the  future  make 
any  further  claim  on  the  estate  of  John  Gait,  deceased,  or 
Janet  Gait,  the  widow  of  said  John  Gait,  then  this  instru- 
ment to  be  null  and  void,  and  these  presents  of  no  effect" 
At  this  time  it  was  also  understood  that  a  guardian  should 
be  appointed  for  Janet  Gait,  and  Robert  Provan  was  so 
appointed,  and  there  was,  further,  an  understanding  that 
plaintiff  should  lease  from  the  guardian  the  farm  for  a  cash 
rent ;  and  in  pursuance  thereof,  in  March  following,  a  written 
lease  was  executed,  signed  by  plaintiff  and  the  guardian,  and 
the  place  was  so  occupied,  and  one  or  two  payments  of  rent 
made  thereon.  This  action  was  commenced  in  February, 
1896,  to  set  aside  the  deeds  made  by  plaintiff  to  his  grand- 
mother, and  to  establish  his  title  to  the  land  deeded  by  her, 
and  also  what  he  formerly  purchased;  and  the  petition 
charges  that  the  deeds  made  by  plaintiff,  and  all  that  was 
done  by  him  on  the  nineteenth  day  of  February,  1895,  and  in 
the  further  carrying  out  of  the  agreements  that  day  made, 
was  under  duress ;  that  he  was  told  that  the  obtaining  of  the 
deed  and  will  by  undue  influence  was  a  crime,  punishable  by 
imprisonment  in  the  penitentiary ;  and  that  one  of  them  said 
he  would  prosecute  him  if  it  took  a  farm  and  another  farm 
on  top  of  it,  and  also  that  what  he  had  done  would  blacken 
his  good  name.  The  answer  denies  all  these  averments  as  to 
duress  or  making  of  threats,  and  shows  that  the  surrender  of 
the  deed  and  will  was  voluntary,  that  plaintiff  executed  the 
papers  that  day  signed  by  him  voluntarily,  and  that  the  deeds 
and  agreements  were  made  in  pursuance  of  a  full  and  com- 
plete settlement.  It  is  further  made  to  appear  by  the  answer 
that  when  the  deed  and  will  were  executed  by  Janet  Gait 
she  was  of  unsound  mind,  and  incapable  of  doing  such  acts, 
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and  that  they  were  both  the  result  of  undue  influence  by  the 
plaintiff.  The  averments  as  to  undue  influence  and  unsound- 
ness of  mind  are  denied. 

In  considering  the  question  of  unsoundness  of  mind  of 
Mrs.  Gait,  we  can  only  notice  a  fraction  of  the  testimony 
bearing  on  the  question  by  either  side.     It  may  be  well  to 

preface  what  we  are  to  say  by  this  somewhat  gen- 
3  eral  statement,  that  the  evidence  throughout  shows 

that  about  1885,  when  about  seventy-seven  years  of 
age,  and  near  the  time  of  her  husband's  death,  there  was  a 
visible  change  in  her  mental  condition,  manifested  particu- 
larly by  a  deficiency  of  memory.  The  witnesses  on  the 
different  sides  made  the  situation  appear  differently, 
but  unmistakably  there  was  a  change,  which  grew 
more  manifst  as  the  years  went  by.  Mrs.  Gait  seemed 
to  be  a  woman  of  rather  marked  physical  vigor,  with  good 
hearing  and  eyesight.  Some  of  the  particular,  facts  relied 
on  to  show  unsoundness  of  mind  are  as  follows :  "Prior  to 
1885  she  was  of  independent,  strong  mind  and  fair  mem- 
ory,  sympathetic  and  demonstrative  when  her  sympathies 
were  excited,  especially  about  her  children  and  relatives; 
had  confidence  in  her  children;  was  saving  but  not  penuri- 
ous; was  neat  in  her  habits  and  person;  could  carry  on  a 
conversation  intelligently  and  connectedly;  was  not  in  the 
habit  of  repeating  old  stories  to  the  same  person  in  the 
same  conversation  more  than  once;  did  not  worry  about 
becoming  poor;  and  had  full  knowledge  of  the  death  and 
buiial  of  her  children  who  died  in  Scotland  previous  to  her 
emigration  to  this  country,  which  occurred  in  1856.  After 
about  1885,  which  was  the  year  that  her  husband  died,  she 
did  not  seem  to  appreciate  the  fact  of  his  loss,  and  when  it 
was  mentioned  to  her  merely  looked,  and  said  nothing,  and 
did  not  evince  sorrow  because  of  his  death;  seemed  for- 
getful of  recent  or  current  events  of  which  she  had  full 
knowledge;  appeared  careless  about  her  dress;  was  penurious, 
and  would  sometimes  say,  when  she  was  told  that  she  needed 
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anything,  that  she  could  not  afford  it, — the  income  being  at 
this  time  the  value  of  the  products  of  her  farm  and  about 
eight  per  cent  on  about  four  thousand  five  hundred  dollars,, 
which  she  had  out  at  interest.  She  displayed  a  tendency  to 
talk  about  the  old  country,  and  things  that  happened  in  her 
young  days,  and  seemed  to  remember  them  better  than  recent 
or  current  events ;  would  ask  the  same  questions  over  and  over 
again  in  the  same  conversation  with  the  same  person;  did 
not  want  her  son,  who  was  appointed  administrator  of  hia 
father's  estate,  to  keep  the  papers  which  belonged  thereto; 
could  not  be  made  to  understand  why  she  had  to  sign  certain 
receipts  connected  with  the  settlement  of  the  estate,  and 
after  signing  same,  would  forget  the  transaction  within  a 
short  time ;  would  say  of  her  children  who  had  called  on  her 
recently  and  frequently  that  she  saw  them  but  seldom.  When 
it  was  suggested  to  her,  in  1891,  that  a  tombstone  be  erected 
for  her  three  children  that  were  buried  in  Scotland,  she 
said  that  she  had  no  children  there,  when  in  fact  she  had 
three.  In  the  spring  of  1892  she  was  told  that  her  grandson 
Willie  was  going  out  to  some  entertainment  in  the  evening, 
and  probably  would  not  be  back  until  ten  or  eleven  o'clock. 
She  asked  within  about  five  minutes  where  he  was  and  when 
he  would  be  back,  and  would  keep  asking  that  every  few 
minutes  during  the  evening,  after  having  been  fully  answered 
several  times.  She  was  present  at  the  marriage  of  her  grand- 
son Willie  on  the  20th  day  of  February,  1895,  and  two  or 
three  days  after  asked  if  Willie  was  married,  and  she  said 
she  didn't  know.  She  was  living  in  the  same  house  with 
Willie  at  the  time  he  was  married.  She  then  asked  who 
Willie  was  married  to.  Willie  had  married  the  girl  who  was 
then  working  for  her,  and  had  been  for  some  time.  On  the 
day  of  Willie's  marriage  she  said  she  wished  she  had  some 
sewing  to  do.  The  person  addressed  said  surely  she  wasn't 
going  to  sew  today,  and  she  replied,  'Is  this  the  Sabbath?' 
and  was  answered,  'No,  it  is  not  the  Sabbath,  but  Willie  is 
going  to  get  married  today.'    She  didn't  know  anything  about 
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it,  although  she  had  been  told  the  marriage  was  to  take  place 
at  that  time  a  short  time  before."  These  are  but  a  part  of 
very  many  facts  relied  on.  These  facts  are  not  disproven 
by  other  evidence,  but  it  is  in  evidence  that  in  some  particu- 
lars, up  to  1895,  at  least,  she  appeared  to  understand,  and 
really  gave  no  evidence  of  unsoundness  of  mind.  Some,  who- 
were  neighbors,  who  knew  her  intimately,  met  her  often, 
were  recognized  by  her  and  saw  no  unsoundness  of  mind. 
As  to  the  number  of  witnesses,  those  for  defendants  pre- 
ponderate but  slightly  in  number.  Those  for  defendanta^ 
had,  as  a  rule,  better  opportunities  to  judge  of  the  facts  from 
a  more  intimate  acquaintance  with  her,  and  their  testimony 
is  less  general  in  its  tenor  by  showing  the  particular  facts  on 
which  are  based  their  conclusions.  Dr.  Fairchild  was  a  wit- 
ness for  the  defense.  It  appears  that  he  is  a  man  of  extended 
information  on  the  subject  of  brain  disease.  He  visited 
Mrs.  Gait  in  November,  1896,  at  the  instance  of  counsel  for 
defendants,  and  examined  into  her  condition,  preparatory 
to  testifying  in  the  case.  To  him  was  submitted  a  hypotheti- 
cal question  embracing  the  facts  above  set  out,  with  many 
others  more  remote  from  the  period  under  consideration. 
To  the  question,  ''What  is  your  opinion  of  the  soundness  of 
mind  of  the  defendant  Janet  Gait  from  1891  to  1895, 
inclusive,  based  on  such  facts?"  he  answered:  "I  would 
say,  if  the  hypothetical  question  as  read  is  true,  that  she 
wasn't  of  sound  mind  from  the  period  of  1892  to  1895,. 
inclusive.  Would  say  she  was  suffering  from  senile  dementia. 
The  first  evidence,  as  gained  from  the  question,  it  would 
probably  be  in  1885.  This  disease  involves  a  structural 
change  of  the  brain.  When  I  saw  Mrs.  Gait,  the  disease  had 
progressed  to  such  an  extent  as  to  obliterate  all  her  purely 
intellectijal  faculties.  After  this  structural  change  had 
taken  place,  it  would  not  be  possible  for  the  sufferer  to  have  a 
lucid  interval.  When  I  saw  Mrs.  Gait  all  her  intellectual 
faculties  were  obliterated.  In  the  very  earliest  stages  of  the 
disease  it  would  be  possible  for  a  person  to  do  certain  thinga 
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in  a  reasonable  and  natural  manner.  In  a  later  stage  it 
would  be  less  possible  for  them  to  do  so,  and  the  time  would 
come  when  they  could  not  do  those  things  at  all.  A  person 
who  had  been  accustomed  to  do  certain  work  would  continue 
to  do  it  in  a  mechanical  manner.  She  would  be  able  t«.  meet 
and  greet  people  in  an  uncertain  manner."  "The  history  of 
the  case  in  the  hypothetical  question  would  be  important  in 
determining  the  progress  of  the  disease  in  the  old  lady's  case. 
The  condition  of  her  brain  was  not  the  same  prior  to  1888 
and  1889  as  it  is  today.  I  know  it  wasn't  from  the  facts 
stated  in  the  hypothetical  question.  I  would  say  the  unsound- 
ness of  mind  of  the  old  lady  b^an  as  early  as  1885,  perhaps 
sooner.  Where  the  structural  change  takes  place,  the  extent 
of  the  unsoundness  of  the  mind  is  determined  by  the  ability 
of  the  patient  to  think,  and  by  the  history  of  the  case,  and  the 
exercise  of  mental  processes.  If  a  person  thus  afflicted  is  able 
to  think  connectedly,  coherently,  and  transact  business  cor- 
rectly, that  would  indicate  the  trouble  and  unsoundness  of 
mind  was  very  slight.  When  the  structural  change  has  pro- 
gressed any  considerable  degree,  it  is  impossible  for  a  per- 
son thus  suffering  to  think  connectedly,  or  to  perform  correct 
mental  processes.  And  if  a  person  claimed  to  be  thus 
afflicted  could  perform  extended  mental  processes  correctly, 
and  in  harmony  with  existing  facts,  it  would  indicate,  to  my 
mind  that  there  had  been  but  little  change  or  disturbance  of 
the  mental  faculties.  In  order  to  determine  with  any  degree 
of  certainty  if  a  person  at  a  given  time  is  capable  of  executr 
ing  a  will  or  making  a  gift,  I  should  want  to  know  the  ability 
of  that  person  to  perform  mental  processes, — ^to  reason  cor- 
rectly and  deal  intelligently  with  facts  and  affairs  of  life  that 
surround  them.  One  of  the  tests  of  mentality  and  of  correct 
mental  operation  is  from  what  a  person  is  able  to  put  on 
paper.  If  the  old  lady,  from  1885  to  1889,  kept  house, — 
attended  to  her  household  affairs,  made  the  necessary  pur- 
chases therefor,  and  paid  her  rent  regularly, — ^that  would  be 
a  strong  indication  that  hei  mental  processes  were  right  and 
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correct,  so  far  as  that  goes."  "If  senile  dementia  was  long 
extended,  the  patient  would  not  be  apt  to  remember  the  name 
and  faces  of  her  children.  If,  at  a  given  time,  she  knew 
her  children  in  connection  with  other  things,  that  would  be 
an  indication  her  mind  was  sound.  If,  at  any  given  time,  the 
old  lady  knew  all  her  children,  and  knew  what  property  she 
had,  and  was  able  to  talk  of  her  children  and  property,  and 
about  the  disposition  she  desired  to  make  of  it  to  her  chil- 
dren and  grandson,  that  would  be  a  very  strong  indication 
that  the  structural  changes  in  the  brain  hadn't  progressed  so 
far  as  to  materially  injure  the  mind.  If  the  structural 
changes  have  progressed  far  enough  to  injure  the  mind  in  its 
mental  processes,  the  patient  is  unable  to  think  and  talk  con- 
nectedly and  coherently.  If  a  person  is  able  to  express  him- 
self logically  in  regard  to  the  ordinary  affairs  of  life  and 
business  matters,  that  is  an  evidence  that  the  mind  is  very 
slightly,  if  at  all,  impaired."  The  answer  given  embraces 
the  original  cross-examination,  and  it  has  the  appearance 
of  being  impartial,  and  the  conclusions  seem  reasonable.  We 
are,  of  course,  to  determine  the  truthfulness  of  the  data 
on  which  they  are  based  from  the  evidence.  In  this  respect, 
when  all  is  considered,  there  is  little  room  for  doubt.  Early 
in  1895  Mrs.  Gklt  was  placed  under  guardianship,  involving 
theusual  judicial  inquiry,  and,  whatever  that  may  have  been, 
it  has  been  continued,  so  far  as  appears,  without  question. 
That  condition  came,  not  suddenly,  but  gradually.  It  com- 
menced as  early  as  1885,  or  before;  and  nothing  discloscb 
that  at  any  time  there  was  a  perceptible  sudden  change. 
The  plaintiff  was  a  subscriber  to  the  affidavit  of  unsoundness 
of  mind  which  was  the  basis  for  the  guardianship  proceed- 
ing. It  is  true  that  he  says  that  this,  as  well  as  other  things 
done  by  him,  was  under  duress.  Dr.  Fairchild  is  fully 
corroborated  by  other  expert  testimony  from  physicians. 
We  do  not  understand  the  correctness  of  the  expert  testimony 
as  to  conclusions  to  be  questioned,  if  the  facts  on  which  they 
are  based  are  found  to  be  true.     Much  reliance,  in  this 
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respect,  is  placed  on  letters  written  by  Mrs.  Gait  in  1888 
and  early  in  1889,  while  yet  at  Traer.  We  think  these  letters 
the  strongest  features  of  plaintiff's  evidence  aeainst  unsound- 
ness of  mind,  and  we  have  examined  them  closely.  •  They 
were  written  three  years  before  the  deed  was  made,  and 
nearly  six  years  before  the  execution  of  the  will.  Considering 
the  gradual  change  in  her  mind,  the  letters  lose  much  of 
their  force  as  evidence  in  consequence  of  the  time  between 
the  writings  and  the  execution  of  the  papers.  Our  con- 
clusion is  that  when  the  deed  was  made,  in  1892,  and  there- 
after, Mrs.  Gait  was  not  of  sound  mind,  so  as  to  be  compe- 
tent to  dispose  of  property  by  deed  or  by  will. 

II.  We  are  next  to  consider  the  question  if  plaintiff,, 
on  the  19th  day  of  February,  1895,  in  making  the  deeds  he 
now  asks  to  have  set  aside,  acted  under  duress.  It  may  be 
well  to  state  here  that  David  Gait,  the  father  of  plaintiff, 
had  been  the  executor  of  the  will  of  his  father,  at  his  mother's 

request,  she  having  been  named  aa  executrix  in  the 
4  will.     Because  of  this,  as  well  as  for  other  reasons, 

he  had  much  to  do  with  the  business  affairs  of  his 
mother  outside  of  the  home  and  farm  management,  and 
everything  had  been  conducted  in  a  spirit  of  friendliness. 
When  the  parties  came  together  at  the  house  of  David  Gait 
on  the  19th  of  February,  there  had  never  been  any  trouble 
whatever,  and  before  the  disclosure  as  to  the  deed  and  will 
there  is  no  reason  to  think  that  more  was  contemplated  than 
a  mere  inquiry  into  and  settlement  of  the  business  affairs  of 
plaintiff  with  his  grandmother.  Hence,  in  looking  at  the 
question  of  duress,  it  may  be  said  that  there  was  nothing  to 
influence  or  affect  plaintiff  outside  of  what  occurred  that 
day.  Of  the  seven  persons  present  all  are  witnesses,  and 
all  may  be  said  to  be  interested  more  or  less,  but  none  more 
so  than  plaintiff.  This  is  important,  because,  as  witnesses 
of  what  occurred,  there  is  a  direct  conflict,  the  plaintiff  alone 
testifying  that  threats  were  made  as  charged,  and  the  other 
six  testifying  directly  to  the  opposite.     It  is  true  that  one 
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of  the  witnesses  for  defendants  was  not  at  all  times  present, 
but  she  was  much  of  the  time.    On  this  as  on  the  other 
branch  of  the  case,  we  can  only  generalize.     It  is  not  prac- 
ticable to  detail  the  evidence.    As  the  plaintiff  is  so  far  out- 
weighed in  numbers,  if  he  establishes  his  claim  of  duress, 
there  must  be  corroborating  facts  to  aid  his  statements.   The 
transaction,  as  a  whole,  is  not  complimentary  to  the  parties 
engaged  in  it    It  was  unusual  in  its  inception  and  its  accom- 
plishments.    As  to  the  inception,  the  parties,  other  than 
the  plaintiff,  were  without  the  sanction  of  authority.     As 
to  what  was  accomplished,  in  view  of  what  has  since  occurred 
and  present  conditions,  the  question  of  its  binding  effect  is 
doubtful  and  difficult.    We  do  not  believe  the  fact  of  duress 
is  established.    Plaintiff  was,  at  the  time  of  the  transaction, 
twenty-seven  years  old,  of  fair  education,  and  a  man  of  usual 
experience  as  a  farmer.    As  appears  by  the  record, — and  his 
examination  as  a  witness  is  quite  extended, — ^he  is  intelli- 
gent, with  nothing  to  place  him  below  the  usual  man  of  his 
age  in  any  particular.     He  says  he  did  not  influence  his 
grandmother  to  make  the  deed  or  will.    If  that  was  true,  he 
knew  it  on  the  nineteenth  day  of  February,  1895,  as  well  as 
now.     There  was  at  that  time  no  pretense  by  any  one  thai 
facts  were  known  to  show  undue  influence  by  him,  and  he 
knew  it  was  not  a  fact,  and  could  not  be  made  to  appear.    It 
is  in  evidence  that  at  one  time  in  1889  the  grandmother  said 
to  plaintiff's  father  that  Willie   (plaintiff)    was  bothering 
her  all  the  time  about  the  farm, — ^wanted  the  farm, — and 
wanted  him  to  talk  with  Willie,  and  that  he  did  so.    Plaintiff 
denies  such  a  talk,  and  it  may  be  said  that  if,  on  the  nine- 
teenth day  of  February,  such  things  were  said  as  that  it 
was  a  criminal  offense,  and  he  would  be  prosecuted,  and  his 
good  name  blackened,  he  had  no  reason,  as  a  reasonable 
man,  to  be  intimidated.     The  ordinary  man  of  his  age  and 
standing  would  have  resented  it  with  contempt,  in  the  light 
of  his  own  knowledge,  and  in  the  absence  of  anything  to 
make  it  appear  probable  that  there  could  be  a  conviction,  or 
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his  name  blackened.  We  do  not  apply  to  him  the  rule  that 
he  must  have  acted  as  a  reasonable  man,  but  from  the  show- 
ing there  is  no  reason  for  saying  that  he  would  not  have  been 
influenced  as  a  reasonable  man  would  have  been.  There  is  a 
strange  inconsistency  in  his  statements  and  conduct  in  this: 
that  while  he  was  doing  anything  that  might  be  asked  of  him 
to  avoid  a  conviction,  and  the  blackening  of  his  good  name, 
he  solemnly,  in  the  presence  of  an  officer,  who  was  not  a 
party  to  the  transaction,  and  in  no  way  bound  to  keep  the 
docTunent  a  secret,  put  his  name  to  admissions  of  the  facts 
that  he  understood  would  constitute  the  crime,  and  blacken 
his  name.  It  is  true  that  he  says  he  did  not  read  it,  and  that 
he  executed  it  under  duress.  In  this  he  is  contradicted  by 
the  officer,  who  was  a  witness,  by  the  instrument  itself,  and 
by  other  witnesses.  If  his  statements  are  true,  he  made, 
under  circumstances  that  ought  to  intimidate  no  man,  a  com- 
plete surrender  of  his  manhood  and  his  independence  by 
putting  himself  absolutely  under  the  dictation  and  control 
of  others,  whom  he  knew  to  be  acting  against  his  interest. 
It  appears  from  the  testimony  of  the  officer  that  before  the 
paper  was  drawn  he  asked  plaintiff  if  he  was  willing  to  sign 
such  a  paper,  and  he  said  he  was;  that  it  was  then  drawn, 
and  read  to  him,  and  he  said  it  was  all  right,  and  he  signed 
and  acknowledged  it.  He  knew  the  contents  of  other  papers, 
and  there  appears  no  reason  whatever  why  he  should  not 
have  known  the  contents  of  this ;  and  to  believe  that  he  did 
not  is  to  accept  his  statement  against  that  of  all  the  oilier 
witnesses,  and  against  facts  that  show  his  statements 
unreasonable.  On  the  same  day  it  was  talked  that  plaintiff 
was  to  lease  the  farm,- the  contract  to  be  executed  later,  when 
a  guardian  should  be  appointed  for  Mrs.  Gait;  and  the  first 
steps  were  taken  that  day  to  secure  such  appointment  by 
the  plaintiff  making  an  affidavit  of  her  unsoundness  of  mini 
In  March  thereafter  the  lease  was  executed,  and  was  partly 
performed.  All  this  time,  it  is  plaintiff's  theory,  he  was 
under  the  same  duress,  and  all  this  time,  as  he  states,  think- 
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ing  his  grandmother  was  not  of  unsound  mind,  so  that  the 
facts  as  to  undue  influence  could  have  been  definitely  known. 
Whatever  may  have  been  the  facts  as  to  some  particulars  in 
the  case,  it  is  not  to  be  found  from  the  record  that  the  plain- 
tiff acted  imder  duress  in  making  the  deeds  and  other  papers. 
A  point  is  made  in  argument  that  David  Gait  and  the 
others  with  him  on  February  19th  were  intermeddlers ; 
and  that  is  true,  and,  were  the  facts  otherwise,  we  might 
conclude  this  case  on  that  theory.  But  the  case  comes 
5  to  us  at  the  instance  of  plaintiff,  seeking  afiirmative 

relief,  not  as  to  the  intermeddlers,  but  he  has  brought 
in  Janet  Gait,  and  asks  an  adjudication  against  her  that  the 
deed  made  to  him  is  valid;  and,  with  our  finding  of  her 
incompetency  to  make  such  a  deed,  the  case  must  be  deter- 
mined as  between  plaintiff  and  Janet  Gait.  That  is,  prac- 
tically, the  only  question  in  the  case.  What  we  have  said 
disposes  of  all  the  issues  made  by  the  pleadings,  and  the 
decree  is  affibmbd. 


Peter  C.   Milleb  v.   F.   Beck  &  Company   and   J.   D. 

Edmundson,  Appellant. 

Joint  Tori  Feasonc  release  of  omb.  Where  creditors  of  a  debtor 
employed  the  same  attorney,  and  separate  attachments  on  their 
^  2  debtor's  property  are  levied  on  the  creditors  claims,  neither 
creditor  being  in  any  way  interested  in  the  other's  claim  or  its 
prosecution,  they  are  not  joint  tort  feasors,  where  the  attachments 
were  improperly  levied,  so  that  a  release  as  to  one  of  them  would 
discharge  the  other,  as  against  a  claim  for  damages  by  the  attach- 
ment debtor. 

Satisp action  by  one:  AUachment.  The  payment  by  one  of  two 
1  wrongful  attaching  creditors  of  a  Judgment  for  the  damages  sus- 
tained by  the  debtor  from  the  levy  on  certain  goods  of  the  two 
writs,  but  made  at  the  same  time  and  by  the  same  offict-rs,  is  a 
bar  to  an  action  against  the  other  creditor  for  the  trespass,  as  it 
was  a  single  act  with  one  purpose. 

Same.    Complete  satisfaction  for  an  injury  operates  to  discharge  all 
1    who  are  liable  th  refer,  whether  they  be  joint  and  several  wrong 
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5  doers,  or  several  wrong  doers,  or  though  the  party  satisfy  lag  is 

6  in  nowise  liable  for  the  injury. 

Same.  Attachment  writs  were  unlawfully  levied  by  distinct  creditors 
upon  the  same  property  at  the  same  time.  Thereafter  the  attach- 
ment debtor  recovered  against  one  of  the  creditors  damages  for 
1  such  unlawful  attachment,  and  the  judgment  was  satisfied.  Ueld^ 
that  such  satisfaction  was  a  bar  to  a  subsequent  action  against 
8  another  of  such  attachment  creditors  to  recover  damages,  except 
as  to  any  costs  made  on  his  writ  independent  of  those  made  under 
the  writ  for  the  levy  for  which  damages  were  recovered,  and  for 
attorney's  fees. 

KoBiNSON  C.  J.  and  Waterman,  J.  dissenting. 

MeaHure  of  Damages:  party  to  suit.  Damages  for  wrongful  attach- 
ment should  not  be  made  to  depend  upon  a  verdict  in  a  suit  to 
which  respondent  in  damages  was  not  a  party. 

Waterman,  J.  concurring. 

Appeal  from  Pottawattamie  District  Court, — Hon.  Walter 

I.  Smith,  Judge. 

Wednesday,  May  24,  1899. 

Action  at  law  upon  an  attachment  bond  to  recover 
damages  for  the  alleged  wrongful  suing  out  of  an  attachment 
Defense,  a  general  denial,  and  an  affirmative  plea  to  the 
offect  that  the  damages  claimed  by  plaintiff  have  been  paid 
by  the  recovery  of  judgment  for  the  identical  items  claimed 
in  this  case  in  an  action  wherein  plaintiff  recovered  upon 
an  attachment  bond  against  other  attaching  creditors.  The 
case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment 
for  plaintiff,  and  defendant  appeals. — Reversed. 

Sims  &  Baiiibridge  for  appellants. 

Harl  &  McCabe  for  appellee. 

Deemer,  J. — It  appears  from  the  evidence  that  F.  Beck 
&  Co.,  and  a  co-partnership  styled  Shaber,  Reinthal  &  Co., 
were  creditors  of  Peter  C.  Miller.  Apprehensive  of  their 
claims,  they  placed  them  in  the  hands  of  appellants'  counsel, 
who  brought  actions  upon   the  separate  accounts,   each   of 
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which  was  aided  by  attachment,  and  directed  the  sheriff  to 
levy  upon  certain  property  belonging  to  Miller.  The  writs 
were  issued  at  the  same  time,  but  the  sheriff,  by  direction  of 
counsel,  made  levy  of  the  Beck  &  Co.  writ  first.  The  othei 
writ,  in  so  far  as  the  personal  property  is  concerned,  was 
levied  subject  to  the  one  issued  in  the  Beck  &  Co.  case.  The 
personal  property  was  sold  as  perishable  for  the  sum  ol 
five  hundred  and  twenty  dollars,  all  of  which,  save  the  sum 
of  thirty-one  dollars,  applied  on  rent,  was  paid  into  court. 
Beck  &  Co.  obtained  judgment  in  their  action  against 
Miller,  and  received  in  part  satisfaction  thereof  the  sum 
•deposited  in  the  court,  as  well  as  some  other  money  obtained 
through  garnishment  proceedings,  in  all  the  sum  of  five  hun 
dred  and  sixty  dollars  and  fifty-three  cents.  Shaber,  Rein 
thai  &  Co.'s  claim  was  upon  notes  amounting^  to  five  hundred 
dollars,  which  were  admitted  by  Miller.  Miller  made 
defense  to  their  action,  and  pleaded  a  counterclaim  for  the 
wrongful  suing  out  of  the  writ  The  items  of  damages  which 
he  claimed  in  that  case  were  identical  with  those  sought  to 
be  recovered  in  this.  That  case  went  to  trial,  resulting  in 
a  verdict  and  judgment  for  defendant,  Miller;  and 
1  it  thus  appears  that  he  was  allowed  five  hundred  dol- 

lars for  the  wrongful  suing  out  of  the  writ.  This 
amoimt  he  has  received  in  full;  for  the  claim  against  him, 
to  the  amount  of  five  hundred  dollars,  has  been  satisfied  and 
discharged.  The  costs  and  attomev  fees  taxed  for  the  wrong- 
ful suing  out  of  the  writ  have  also  been  paid. 

Appellants'  contention  on  this  appeal  is  (1)  that  plain- 
tiff has  once  been  paid  all  damages  growing  out  of  the  alleged 
wrongful  suing  out  of  the  attachment,  and  therefore  cannot 
recover  them  a  second  time;  (2)  that  the  plaintiffs  in  the  two 
attachment  suits  were  joint  wrongdoers,  and  that  the  judg- 
ment in  the  Shaber,  Reinthal  &  Co.  case  was  a  release  and 
satisfaction  of  all  claims  against  either. 

It  is   familiar  doctrine  that  a  person  injured  by  an  act 

of  joint  wrongdoers  is  entitled  to  but  one  satisfaction  for  the 
Vol.  108  la—ST 
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injury  sustained,  and  that,  although  all  the  wrongdoers  are 
jointly  and  severally  liable,  complete  satisfaction  by   one 
operates  as  a  discharge  of  all.     Turner  v.  Hitchcock,  20 
Iowa,  310;  Seither  v.  Traction  Co.,  125  Pa.  St.  397   (17 
Atl.  Rep.  338,  11  Am.  St  Rep.  905,  and  note).     This  is 
upon  the  theory  that  each  is  liable  for  the  entire  wrong,  and 
that  recovery  from  one  is  for  the  full  amoimt,  and  hence 
satisfaction  as  to  one  is  satisfaction  or  release  as  to  all. 
Even  where  this  rule  prevails,  it  is  generally  held  that  part 
payment  of  a  claim  for  damages  by  one  joint  wrongdoer, 
if  understood  to  be  in  part  satisfaction,  is  not  a  release  in 
full,  but  only  pro  tanto;  and  that  if  the  apparent  intention 
is  not  to  release  or  discharge  the  debt,  but  to  release  only  that 
one  from  liability,  it  is  held  to  be  a  covenant  not  to  sue,  and 
the  others  remain  liable.     Ellis  v.  Esson,  50  Wis.  138   (6 
K  W.  Rep.  518);  Chamberlain  v.  Murphy,  41  Vt.  110; 
Shaw  V,  Pratt,  22  Pick.  307 ;  Cooley  Torts,  p.  139 ;  Couch 
V.  Mills,  21  Wend.  424.    It  is  also  well  settled  that  a  person 
injured,  whether  by  the  joint  or  several  wrongs  of  others, 
is  not  entitled  to  receive  more  than  one  satisfaction.     As 
said  by  Miller,  J.,  in  Lovejoy  v.  Murray,  3  Wall.  1 :    "When 
plaintiff  has  accepted  satisfaction  in  full  for  the  injury  done 
him,  from  whatever  source  it  may  come,  he  is  so  far  affected, 
in  equity  and  good  conscience,  that  the  law  will  not  permit 
him  to  recover  again  for  the  same  damages."    In  accordance 
with  this  rule,  it  has  frequently  been  held  that  the  validity 
and  effect  of  a  release  of  a  cause  of  action  does  not  depend 
upon  the  validity  of  the  cause  of  action,  and  that  if  the  claim 
is  made  against  one,  and  it  is  satisfied,  all  who  may  be  liable 
are    discharged,    whether    the    one    released    be    liable    or 
not.    Leddy  v.  Bamey,  139  Mass.  397  (2  K  E.  Rep.  107) ; 
Tompkins  v.  Railway  Co.,  66  Gal.  163  (4  Pac.  Rep.  1166) ; 
Brown  v.  City  of  Cambridge,  3  Allen  474;  Butler  v.  A^ 
woHh,  110  Cal.  614  (43  Pac.  Rep.  386)  \Metz  v.  Sotde,  40 
Iowa,  236. 
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It  becomes  material  for  us  to  inquire  then,  first,  whether 
plaintiffs  in  the  attachment  suits  were  joint  tort  feasors; 
and,  if  they  were  not,  then,  second,  whether  appellee  has 
received  satisfaction  for  his  injuries  in  the  Shaber, 
2  Reinthal  &  Ca  case.    Now,  while  it  is  true  that  the 

writs  were  sued  out  at  the  same  time,  and  plaintiffs 
in  attachment  were  represented  by  the  same  coimsel,  yet 
neither  creditor  was  interested  in  the  success  of  the  other, 
and  neither  attempted  to  aid  the  other  in  any  manner.  Each 
acted  independent  of  the  other,  and  for  the  purpose  of 
securing  his  own  claim.  What  each  did  was  designed  for  his 
own  interest,  and  the  fact  that  they  acted  simultaneously, 
through  the  same  attorneys  and  for  the  same  reasons,  did 
not  make  their  acts  joint.  Brewster  v.  Ocmss^  37  Ma  518. 
This  is  not  a  case  in  which  a  single  object  is  accomplished 
by  the  simultaneous  service  of  different  writs,  as  was  Stone 
V.  Dickinson^  5  Allen  29.  We  are  of  opinion  that  the  cred- 
itors in  this  case  were  not  joint  wrongdoers,  and  that  a 
release  or  satisfaction  as  to  one  would  not  necessarily  dis- 
chai^  the  other.  If  there  was  such  release  or  discharge,  it 
was  because  plaintiff  has  received  satisfaction  for  the  wrong 
done  him  by  accepting  a  verdict  and  judgment  in  the  Shaber, 
Keinthal  &  Co.  case ;  and  to  this  we  now  turn  our  attention. 

In  his  counterclaim  for  damages,  as  well  as  in  this 
action,  he  sued  for  conversion  of  his  personal  property,  and 
for  the  damages  incident  thereto;  claiming  in  each  pleading 
that  his  property  had  been  taken,  used,  and  converted  by 
that  particular  attaching  creditor.  If  this  action  was  trover 
or  conversion,  then  it  is  clear  that  he  cannot  have  payment 
for  his  property  twice.  The  rule  is  well  settled  that,  upon 
payment  of  a  judgment  for  conversion,  if  not  before,  the 
title  to  the  property  passes  to  the  judgment  defendant  and 
plaintiff  cannot  again  sue  for  conversion  of  the  identical 
property,  for  the  plain  reason  that  he  cannot  give  title  and 
has  no  longer  any  interest  in  the  property;  for  his  right 
thereto  has  passed  to  the  first  judgment  defendant. 
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But  it  is  said  that  appeUee  was  asking  for  damages  done 
his  property  in  each  suit,  and  that  he  is  entitled  to  damages 
for  what  each  defendant  did.  If  he  had  asked  in  each  suit 
for  the  damages  done  by  the  defendant  against  whom  his 
action  was  brought^  there  would  be  no  doubt  of  his  position. 
But  such  is  not  the  fact.  The  writs  were  levied  upon  the 
same  property,  to-wit,  a  stock  of  wall  paper,  moldings,  etc., 
and  the  garnishments  ran  against  the  same  debtor  of  Miller. 
They  were  levied  at  the  same  time,  and  the  trespass  resulted 
from  but  a  single  act  of  the  sheriff,  done  under  the  two  writs, 
it  is  true,  but  done  at  one  time,  and  for  the  single  purpose  of 
turning  the  property  into  money,  that  it  might  be  applied  on 
whatever  judgments  were  obtained.  Now,  in  the  Shaber, 
Reinthal  &  Co.  case,  appellee  asked  for  all  the  damage  done 
his  property.  The  court  instructed  that  he  was  entitled  to 
all  that  was  done,  and,  having  accepted  the  results  of  that 
suit,  he  is  presumed  to  have  received  all  that  he  is  entitled 
to  claim,  except  it  be  some  items  which  were  peculiar  to  the 
second  suit  The  trial  court,  in  the  case  at  bar,  instructed 
that  appellee  was  entitled  to  the  same  and  identical  dam- 
ages which  he  claimed  in  the  Shaber,  Reinthal  &  Co.  case; 
butfurther  said  they  should  credit  appellant  with  the  amoimt 
allowed  Miller  in  the  former  suit.  It  is  of  these  instructions 
that  appellant  complains.  It  is  perfectly  plain,  we  think, 
that,  if  appellee  was  allowed  and  paid  all  the  damages  done 
his  property  upon  his  coimterclaim  in  the  Shaber,  Reinthal 
&  Co.  case,  he  cannot  recover  the  same  items  again,  in  a  sub- 
sequent suit  against  appellants.  He  undoubtedly  made 
claim  in  that  case  to  all  damages  done  his  property.  Shaber, 
Reinthal  &  Co.  seemed  content  to  pay  all  if  they  paid  any, 

for  they  did  not  attempt  to  shift  any  part  of  the 
3  responsibility  upon  another.    The  court  before  which 

the  action  was  pending  said  to  the  jury,  in  its  charge, 
that  they  should  allow  all  damages  done  the  propertj, 
whether  direct  or  consequential,  and  that  ought  to  satisfy 
appellee,  except  as  we  have  said  as  to  certain  items  which 
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were  peculiar  to  this  ease.  These  are  the  costs  of  levying  the 
writ,  which  were  not  paid  in  the  former  proceeding;  and, 
second,  attorney's  fees  for  defending  against  this  particular 
attachment.  Attorney's  fees  are  to  be  taxed  by  the  court, 
however,  and  consequently  were  not  referred  to  in  the  instruc- 
tions in  either  case.  It  may  be  that  the  costs  of  levying  the 
attachment  were  not  allowed  in  the  former  action,  but  this 
we  have  no  occasion  to  determine,  for  the  reason  that  the 
instructions  objected  to  include  all  other  items  of  damages 
done  to  the  property  by  the  levy  of  the  writ. 

If  it  be  conceded,  however,  that  each  attaching  creditor 
was  liable  simply  for  the  damage  done  by  him,  and  that 
appellee  in  his  counterclaim  against  Shaber,  Reinthal  & 
Co.  did  not  seek  to,  and  did  not  in  fact,  recover  more  than 
the  damage  done  by  that  particular  creditor,  yet  it  is  mani- 
fest the  instructions  given  in  the  case  were  wrong,  for  the 
reason  that  the  whole  matter  is  made  to  depend  upon  the 
verdict  of  a  jury  in  an  action  to  which  appellant  was  not  a 
party.  The  court  instructed  in  each  case  that  appellee  was 
entitled  to  all  the  damages  done  his  property,  and  the  ele- 
ments  of  damage  which  the  jury  were  told  to  consider  were 
precisely  the  same  in  each  case.  In  the  case  at  bar,  however, 
the  jury  was  told  to  credit  the  amount  allowed  by  the  jury 
in  the  former  case  upon  the  allowance  made  in  this.  Surely, 
this  is  a  very  imcertain  way  by  which  to  determine  the 
amount  of  damages  done  by  this  appellant.  Suppose  the 
jury^  in  the  Shaber,  Reinthal  &  Co.  case,  had  fixed  the  dam- 
ages at  half  the  amount  actually  done,  appellant  would 
then  be  compelled  to  respond  for  much  more  than 
the  damages  done  by  it ;  or,  if  the  jury  in  the  first  case  had 
allowed    too    much,    then    appellant   would    not   be    called 

upon  to  pay  what  it  ought  In  other  words,  the 
4  whole  matter  of  damages  is  made  to  depend  upon 

the  verdict  of  a  jury  in  a  case  to  which  appellant  was 
not  a  party,  and  which  was  in  no  manner  binding  on  it. 
This  thought  illustrates  the  vice  of  the  instructions  relating 
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to  damages  and  to  the  plea  of  payment,  interposed  by  appel- 
lant Had  the  two  attaching  creditors  been  guilty  of  separ- 
ate acts  of  trespass,  or  had  they  levied  upon  different  items 
of  property,  or  had  one  done  a  wrong  to  the  property  in  such 
a  manner  as  that  the  particular  damage  inflicted  thereby 
could  be  ascertained,  then  it  is  likely  that  satisfaction  as  to 
one  would  not  release  the  other.     But  where,  as  in 

5  this  case,  the  injury  is  an  entirety,  and  the  damages 
cannot  be  apportioned,  and  the  injured  party  sues  for 

the  wrong  done,  and  recovers  judgment,  which  he  accepts  ad 
compensation  for  the  wrong,  such  recovery  will  be  a  bar  to 
any  further  claim  for  damage,  for  the  plain  reason  that  the 
law  will  not  allow  more  than  one  satisfaction  for  a  wrong 
done  or  injury  inflicted.  See  cases  heretofore  cited,  and 
especially  Metz  v.  Soule,  40  Iowa,  236. 

As  we  haVe  seen,   it  is  entirely  immaterial  that  the 

one  from  whom  satisfaction  was  demanded   and   received 

was  not  liable  for  the  entire  damage.     Indeed,  if  he  were 

a    stranger,    and    not    responsible    for    any    part 

6  of  it,  the  rule  would  be  the  same.  It  is 
important  that  we  distinguish  in  this  connec- 
tion between  what  the  law  denominates  a  "release" 
and  what  is  called  a  "satisfaction."  A  release  may  be  given, 
although  no  part  of  the  damage  has  been  paid,  and  a  technical 
release  to  one  who  is  not  a  joint  wrongdoer  will  not  neces- 
sarily release  another,  who  may  have  had  some  connection 
with  the  wrong.  See,  as  illustrating  this  rule,  Ellis  v,  Esson, 
50  Wis.  138  (6  K  W.  Kep.  518) ;  CUy  of  Chicago  v.  Balh 
cock,  143  111.  358  (32  N.  E.  Rep.  271) ;  Long  v.  Long,  57 
Iowa,  497 ;  Knapp  v.  Roche,  94  N.  Y.  329 ;  Turner  v.  Hitch- 
cock, 20  Iowa,  310.  A  satisfaction,  however,  by  whom- 
soever made,  if  accepted  as  such,  is  a  bar  to  further  pro- 
ceedings on  the  same  cause  of  action.  Payment  is  a  satis- 
faction, and,  under  the  facts  disclosed  by  this  record,  th^ 
case  should  have  been  submitted  on  the  theory  that  all  dam- 
ages to  the  property,  direct  and  consequential,  were  paid  by 
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the  former  judgment,  and  that  appellant's  liability  was  for 
costs  made  upon  its  writ,  independent  of  those  made  on 
the  Shaber,  Reinthal  &  Co.  attachment,  and  for  attorney's 
fees.    The  judgment  of  the  district  court  is  kbvebsed. 

Watebman,  J.  (specially  concurring). — I  concur  in 
the  reversal  of  this  case  because  of  the  error  in  the  instruc- 
tion relating  to  the  measure  of  damages.  Upon  the  other 
propositions  discussed,  I  am  with  the  dissent 

Robinson,  C.  J.  (dissenting). — I.  The  theory  of  the 
appellants  on  the  original  submission  was  that  Beck  &  Co. 
and  Shaber,  Reinthal  &  Co.  were  joint  wrongdoers,  and  that 
the  satisfaction  of  the  claim  of  the  plaintiff,  as  against  the 
latter,  operated  to  release  the  former.  It  was  not  understood 
by  the  court,  nor  apparently  by  counsel  for  the  appellee,  that 
the  appellants  claimed  that  satisfaction  of  the  demand  of 
the  plaintiff  against  Shaber,  Reinthal  &  Co.  would  operate 
as  a  release  of  Beck  &  Co.,  even  though  they  were  not  joint 
wrongdoers,  and  the  original  opinion  was  written  to  meet  the 
theories  on  which  the  case  was  submitted.  If  it  can  be  said 
that  the  appellants  did  make  the  claim  indicated,  it  was  done 
so  obscurely  that  it  was  properly  disregarded.  It  is  fairly 
presented  for  the  first  time  in  the  petition  for  rehearing. 
But  it  has  been  the  well-settled  rule  of  this  court  not  to  grant 
relief  on  grounds  asked  for  the  first  time  in  a  petition  for 
rehearing.  McDermott  v.  Railway  Co,, '  85  Iowa,  192. 
Therefore  I  am  of  the  opinion  that  the  appellants  are  not 
entitled  to  the  relief  given  by  the  decision  of  the  majority. 

II.  I  agree  with  the  majority  that  Beck  &  Co.  were  not 
joint  wrongdoers.  Having  reached  that  conclusion,  it  seems 
to  me  that  it  should  follow,  as  a  logical  result,  that  pay- 
ment by  one  of  them  would,  at  most,  operate  to  discharge 
the  other  only  to  the  extent  of  the  payment.  But  the  majority, 
after  holding  that  there  was  not  a  joint  wrong,  illogically,  as 
I  think,  hold  that,  as  the  vmts  of  attachment  were  levied 
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upon  the  same  property,  at  about  the  same  time,  the  trespass 
resulted  from  but  a  single  act  of  the  sheriff,  and  for  the 
single  purpose  of  turning  the  property  into  money,  that  it 
might  be  applied  on  whatever  judgments  were  obtained.  The 
fact  is  that  the  writs  were  not  levied  simultaneously.  That 
of  Beck  &  Co.  was  the  one  first  levied  upon  the  stock,  and 
full  possession  was  taken  imder  it,  not  for  the  purpose  of 
turning  the  property  into  money,  that  it  might  be  applied  on 
"whatever  judgments"  should  be  obtained,  but  to  hold  the 
property  for  the  purpose  of  applying  it  in  payment  of  any 
judgment  which  Beck  &  Co.  should  recover.  The  levy  under 
the  Shaber,  Reinthal  &  Co.  writ  was  made  after  the  other 
levy  was  completed,  and  'was  only  designed  to  hold  so  much  of 
the  property  previously  levied  upon  as  should  not  be  required 
to  satisfy  the  claim  of  Beck  &  Co.  The  possesion  taken 
under  the  first  writ  was  not  in  any  manner  affected  by  the 
second  levy.  This  must  have  been  the  case,  if  there  was  not 
joint  action  and  a  joint  trespass. 

I  think  the  majority  err  in  saying  that  the  court 
instructed  the  jury  in  the  Shaber,  Keinthal  &  Co.  case  that 
Miller  was  entitled  to  all  the  damages  done  his  property. 
The  material  inquiry  as  to  damages  in  that  case  was,  what 
damages  were  caused  by  the  wrongful  suing  out  of  the  writ  in 
that  case  and  the  proceedings  thereunder?  and  the  damage 
which  resulted  from  the  writ  issued  in  favor  of  Beck  &  Co. 
was  not  referred  to  in  the  pleadings,  nor  in  the  charge  to 
the  jury,  nor  was  it  properly  involved  in  the  case.  There- 
fore, if  Miller  recovered  in  that  case  for  damages  caused  by 
Beck  &  Co.,  he  recovered  that  to  which  he  was  not  entitled ; 
but  that  fact,  according  to  ordinary  rules,  concerned  only 
the  parties  to  that  action. 

The  question  to  be  determined  in  this  action,  after  it 
has  been  ascertained  that  the  writ  was  wrongfully  sued  out, 
is,  what  damage  was  caused  by  the  wrongful  suing  out  of  thu 
writ  in  this  case?  not  the  aggregate  damages  caused  by  the 
wrongful  suing  out  of  the  two  writs.  If  it  be  conceded, 
however,  for  the  purpose  of  this  case,  that  credit  for  any 
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payment  made  in  the  case  of  Shaber,  Reinthal  &  Co.,  on 
account  of  damages  which  were  in  fact  caused  by  the  issuing 
of  the  writ  in  the  Beck  &  Co.  case,  should  be  given  in  this 
case,  it  does  not  follow  that  such  payment  operated  to  dis- 
charge Beck  &  Co.  from  further  liability.  As  we  have  seen, 
no  claim  was  made  in  the  Shaber,  Reinthal  &  Co.  case  foi 
damages  caused  by  the  Beck  &  Co.  writ  Since  the  firms 
were  not  joint  wrongdoers,  it  cannot  properly  be  claimed,  as 
it  seems  to  me,  that  payment  made  in  the  Shaber,  Reinthal 
&  Co.  case  should  operate  to  discharge  all  claim  for  dam- 
ages which  resulted  from  both  writs.  No  claim  of  that  kind 
was  made  in  that  case.  Beck  &  Co.  were  not  parties  to  this 
action,  and  were  not  bound  by  the  adjudication.  Had  the 
jury  in  the  case  found  the  damages  caused  by  the  wrong- 
ful issuing  of  this  writ  to  have  been  one  thousand  dollars, 
and  Shaber,  Reinthal  &  Co.  had  paid  but  five  hundred  dol- 
lars of  the  amount,  Miller,  on  any  theory  of  the  case,  would 
have  been  entitled  to  recover  of  Beck  &  Co.  for  damages 
caused  by  the  writ  in  excess  of  five  hundred  dollars,  but  Beck 
&  Co.  would  not  have  been  bound  by  this  adjudication  in 
the  other  case;  and  on  what  principle  can  it  be  held  that 
Miller  would  have  been  estopped,*  by  that  adjudication,  to 
recover  of  Beck  &  Co.  the  amount  of  damages  he  had  actually 
sustained  for  which  payment  had  not  been  made  ?  Had  the 
firms  been  joint  wrongdoers,  the  payment  of  a  part  of  the 
damages  sustained  by  Miller  would  not  have  discharged  the 
other  from  liability,  unless  payment  was  made  in  full  satis- 
faction of  the  claim.  This  is  shown  by  authorities  cited  in 
the  opinion  of  the  majority.  Hence  it  appears  to  me,  inas- 
much as  no  attempt  was  made  in  the  Shaber,  Reinthal  & 
Co.  suit  to  recover  damages  caused  by  the  Beck  &  Co.  writ, 
it  should  not  be  said,  as  a  matter  of  law,  that  payment  of 
the  damages  recovered  in  that  case  operated  as  a  full  dis- 
charge of  all  claim  for  damages  under  both  writs.  I  also 
think  that  the  parties  to  this  action  are  not,  as  to  each  other, 
bound  by  the  adjudication  in  the  other  action,  and  that  the 
defendants  cannot  rightly  ask  for  more  than  that  credit  be 
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given  in  this  action  for  what  was  actually  paid  in  the  other 
on  account  of  damages  caused  by  the  Beck  &  Co.  writ,  and 
such  credit  was  allowed  under  the  charge  of  the  district  court. 
That  would  not  allow  the  plaintiff  to  recover  more  than  the 
amount  to  which  he  is  entitled,  but  would  limit  him  strictly 
to  a  recovery  for  actual  damages  and  for  the  malicious  suing 
out  of  the  writ.  Whether  the  writ  was  sued  out  maliciously 
is  not  shown,  but,  under  the  charge  of  the  court,  the  jury 
was  authorized  to  award  the  plaintiff  exemplary  damages, 
if  actual  damages  had  been  shown.  Since  the  firms  were 
not  joint  trespassers,  an  allowance  for  the  malicious  suing 
out  of  the  Beck  &  Co.  writ  was  not  and  could  not  have  been 
involved  or  adjudicated  in  the  Shaber,  Reinthal  &  Co.  case. 
The  jury  found  specially  in  that  case  that  the  writ  was  not 
sued  out  maliciously,  but  no  finding  of  that  character  was 
made  in  this  case. 

It  is  said  in  the  opinion  of  the  majority  that,  if  Miller 
sued  in  each  action  for  a  conversion  of  the  property,  he 
could  not  have  payment  for  it  twice.  The  claim  of  Miller  in 
the  Shaber,  Reinthal  &  Co.  case  was  on  the  attachment  bond 
to  recover,  among  other  things,  for  the  seizure  and  sale  of 
the  stock  of  merchandise;  and  the  court  charged  the  jury, 
not  that  it  might  allow  as  for  a  conversion  of  the  property, 
hut  for  loss  or  depreciation  in  its  value,  and  that,  if  it  had 
been  sold  by  the  sheriff  for  its  full  value,  no  damage,  by 
reason  of  loss  or  depreciation,  had  been  sustained.  I  do  not 
think  there  is  any  ground  for  claiming  that  the  effect  of  the 
adjudication  was  to  hold  that  the  title  to  the  attached  prop- 
erty was  vested  in  the  attaching  creditors.  The  record 
shows  that  the  jury  was  fully  warranted  in  finding  that  the 
plaintiff  did  not,  in  the  allowance  made  in  the  Shaber,  Rein- 
thal &  Co.  case,  receive  the  full  amount  to  which  he  was 
entitled  for  damages  cause  by  the  two  writs.  Three  wit- 
nesses testified  for  the  plaintiff  respecting  the  value  of  his 
stock  when  seized  under  the  writs.  The  plaintiff  testified 
that  the  stock  was  then  worth  about  three  thousand  three 
himdred  dollars,  and  that  the  value  of  the  stock  and  tools, 
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ladders,  and  other  articles,  was  about  three  thousand  nine 
hundred  dollars.  Another  witness  testified  that  the  stock, 
when  seized,  was  worth  three  thousand  two  hundred  dollars, 
and  the  third  testified  that  it  was  worth  two  thousand  eight 
hundred  dollars.  A  traveling  salesman  of  Beck  &  Co.  testi- 
fied that  he  examined  the  stock  about  two  weeks  after  it 
was  attached,  and  that  it  was  reasonably  worth,  in  Council 
Bluffs,  about  five  hundred  dollars,  and  could  have  been 
replaced  new  for  a  sum  not  exceeding  five  hundred  and 
seventy-five  dollars.  Another  witness  testified  for  the  defend- 
ants that  the  stock  was  worth,  when  seized,  between  seven 
hundred  dollars  and  eight  hundred  dollars.  It  is  admitted 
that  the  stock  was  sold  by  the  sheriff  as  perishable  property, 
about  two  months  after  it  was  seized,  for  five  hundred  and 
twenty  dollars.  The  record  does  not  disclose  what  was  done 
with  the  tools,  ladders,  and  other  articles  not  included  in  the 
stock,  and  which  are  shown  to  have  been  worth  about  six  hun- 
dred dollars.  The  plaintiff  testified  that  none  of  them  were 
returned  to  him.  The  estimatoe  given  are  exclusive  of  six 
hundred  dollars,  which  the  plaintiff  testifies  was  the  value  of 
the  good  will  of  his  business,  which  seems  to  have  been 
destroyed  by  the  attachment.  It  appears  to  me  clear  that  the 
plaintiff  did  not  in  the  Shaber,  Reinthal  &  Co.  case,  recover 
the  full  amount  of  his  loss;  that  the  amount  allowed  by  the 
jury  in  this  case  was  fully  warranted  by  the  evidence,  and, 
with  that  recovered  from  the  other  firm,  did  not  exceed  his 
actual  loss ;  and  that  the  decision  of  the  majority  operates  as 
a  denial  of  justice.  The  cases  of  Ennis  v.  8hiley,  47  Iowa, 
552;  Engleken  v.  Webber,  47  Iowa,  558;  and  Jackson  v. 
Nobhy  54  Iowa,  641,  although  not  precisely  in  point,  tend  to 
support  the  views  I  have  expressed.  The  case,  of  Metz  v. 
8oule  40  Iowa,  236-,  was  governed  by  rules  of  law  not 
applicable  in  this  case;  and  the  case  of  Lovejoy  v.  Murray, 
8  Wall.  1,  involved  a  joint  trespass.  In  my  opinion,  the 
d^ision  of  the  majority  is  contrary  to  established  and  well 
recognized  legal  principles,  and  the  judgment  of  the  district 
oourt  should  be  affirmed. 
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m  7^1       ■'^*  ^^  •  Gallaher  v.  Mahlon  Head  and  Madison  Head^ 

Appellants. 

Limitation  of  Actions:    tax  title:  AttommetU.  The  statute  of  limi- 
1    tations  does  not  bar  the  bolder  of  a  tax  title  from  enforciDg  his. 
claim,  if  the  holder  of  the  fee  makes  a  written  surrender  and 
attornment  to  him  before  the  statute  has  run. 

Same.    The  statute  limiting  a  tax  purchaser's  right  to  recoyer  the 

1  land  begins  to  run  when  his  right  to  a  deed  accrues,  though  he 

2  does  not  take  one  until  thereafter,  if  the  fee  owner  then  occupies 
the  land,  and  has  done  so  since  the  sale;  and  the  running  of  the 
statute  is  not  interrupted  by  a  change  in  the  fee  title  during  the 
period  of  limitation. 

Occupancy.    The  occupancy   by  the  fee   owner    through  tenants,. 
1    which  will  set  the  statute  of  limitations  in  motion  and  keep  it 
running  against  a  tax  title,  need  not  be  continuous  by  the  same 
person. 

Waste.    A  tax  purchaser  is  entitled  to  recover  of  the  fee  owner  for- 

5  timber  which  the  latter  tenant,  acting  under  a  right  which  the 

owner  pretended  to  confer,  cut  while  the  land  was  wrongfully 
withheld  from  the  purchaser. 

Tax  Sale:    fraud:    Evidence,    The  existence  of  a  fraudulent  combi- 

6  nation  among  bidders  at  a  tax  sale  cannot  be  inferred  from  the 
fact  that  there  was  little  competition,  though  a  number  of  bidders 
were  present,  several  of  whom  bid  on  the  same  tract. 

Trial:    amendment.    It  is  not  error  to  refuse  an  amendment  ta 
4    answer  tendering  a  new  issue  after  plaintiff  has  closed  his  evi- 
dence and  argument. 

Review  on  Appeal.    On  appeal  in  a  law  action  the  judgment  will  be 
8    sustained  if  it  has  material  support  in  the  testimony. 

Appeal  from  Greene  District  Court, — Hon.  S.  M.  Elwood^ 

Judge. 

Wednesday,  May  24,  1899. 

This  action,  which  is  at  law,  involves  the  title  to  forty 
acres  of  land.  There  was  a  trial  to  court,  and  judgment  for 
plaintiff.     Defendants  appeal. — Affirmed, 

Rose  &  Henderson  for  appellants. 

J,  A,  Gallaher  for  appellee. 
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Waterman,  J. — Plaintiffs  claim  is  based  upon  a  tax 
title.  The  tax  sale  under  which  she  claims  was  had  Decem- 
ber 3,  1888.  The  deed  was  issued  June  7,  1892,  and 
recorded  the  same  day.  This  action  was  begun  December 
23,  1896.  The  principal  question  involved  is  whether  the 
action  was  barred  by  the  statute  of  limitations.  Plaintiff 
was  entitled  to  a  deed  December  3,  1891.  The  five-year  limi- 
tation of  the  statute  would  expire  December  3,  1896. 

1  The  general  rule  is  that  the  statute  begins  to  run 
from  the  time  the  purchaser  is  entitled  to  a  deed. 

Innes  v.  Drexel,  78  Iowa,  253 ;  La  Rite  v.  King,  74  Iowa, 
288.  It  has  been  held,  however,  that  where  the  land  is  unoc- 
cupied when  the  deed  is  taken  the  tax  purchaser  will  be 
-deemed  to  have  constructive  possession,  and  his  failure  to 
take  a  deed  when  entitled  to  do  so  will  not  prevent  the  statute 
running  in  his  favor.  Griffin  v.  Tui*ner,  75  Iowa,  250,  and 
«ases  cited  therein.  But  in  the  case  at  bar  the  evidence  with- 
out material  dispute  shows  thnt  this  land  was  occupied  by 
the  fee  owners,  through  tenant-,  when  the  sale  was  made  and 
since.  If  we  correctly  understand  the  argument  of  appellee, 
she  claims  that  the  occupancy  which  will  set  the  statute  in 
motion  and  keep  it  running  in  favor  of  the  party  in  posses- 
sion must  be  a  continued  possession  by  the  same  person; 
that,  if  the  fee  title  changes  hands  during  the  five  years 
immediately  succeeding  the  date  when  the  deed  was  due,  the 
bar  of  the  statute  cannot  be  set  up  by  the  fee  owner  as 
against  the  tax  purchaser,  based  upon  the  lapse  of  such 
period.  She  relies  upon  Strahala  v.  Levns,  80,  Iowa,  510.  But 
in  that  case  the  land  was  wholly  unoccupied  at  the  time  of 
the  sale,  and  the  fee  owner  did  not  take  possession  until 
after  the  tax  deed  was  recorded.  All  that  was  held  there  was 
that,  under  such  circumstances,  the  negligence  of  the 

2  tax  purchaser  would  not  inure  to  the  benefit  of  the 
owner  of  the  patent  titla     If  the  land  occupied  by 

the  fee  owner  when  the  sale  is  made  and  the  right  to  a  deed 
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accrues,  the  statute  is  set  running,  and  no  change  of  title 
will  interrupt  it.  But  there  was  evidence  here  from  which 
the  court  could  have  found  that,  just  prior  to  the  time  when 
the  period  of  limitation  expired,  the  defendants,  acting 
through  Mahlon  Heai,  recognized  plaintiff's  title,  and, 
through  negotiations  for  its  purchase,  or  for  a  lease  of  the 
lands,  induced  plaintiff  to  believe  that  her  right  was  not 
questioned,  and  by  this  means  secured  the  few  days'  delay 
of  which  he  now  seeks  to  take  advantage.      There 

3  was  a  conflict  of  evidence  on  this  point,  but,  as  this 
is  a  law  action,  we  should  sustain  the  judgment  if 

it  has  material  support  in  the  testimony,  as  it  undoubtedly 
has  in  this  respects  If  defendants  had  paid  rent  to  plain- 
tiff before  the  expiration  of  the  five-year  limitation,  it  would 
have  been  such  a  surrender  of  possession  on  their  part  as 
would  have  stopped  the  running  of  the  statute.  In  our 
opinion,  the  evidence  justified  the  finding  of  a  written  sur- 
render and  attornment  of  defendants  to  plaintiff.  The  doc- 
trine of  estoppel  would  seem  to  apply.  McNamee  v.  Mare- 
l(md,  26  Iowa,  96;  Lucas  v.  Hart,  5  Iowa,  415. 

II.  What  we  have  said  covers  several  of  the  assign- 
ments of  error.    We  now  pass  to  others.     After  the  evidence 

was    closed,    and    plaintiff's    argument    concluded, 

4  defendants   offered    an    amendment    to   the    answer 
tendering  a  new  issue,  and  the  court  refused  permis- 
sion to  file  it.     There  was  no  error  in  this  ruling.    Emerson 
V.  Converse,  106  Iowa,  330. 

III.  Evidence  was  received  as  to  the  value  of  timber 
cut  from  this  land  during  the  time  it  is  claimed  to  have  been 

wrongfully  held  by  defendants.    As  plaintiff  claimed 

5  damages  in  her  petition  for  waste  committed,  it  is 
manifest  that  this  evidence  was  admissible,  for  it 

appears  this  was  done  by  a  tenant  of  defendants,  under 
rights  which  they  pretended  to  confer. 

IV.  Most  of  the  remaining  assignments,  which   are 
quite  numerous,  relate  to  rulings  upon  evidence.    We  have 
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examined  them  carefully,  and  discover  no  error  in  the  action 
of  the  court.     One  defense  to  the  tax  deed  is  that  there  was 

a  fraudulent  combination  among  the  bidders  at  the 
6  sale.     There  is  no  evidence  of  this,  save  inference 

from  the  manner  in  which  the  bids  were  made  as 
testified  to  by  the  treasurer.  The  substance  of  what  he  says 
is  that  there  was  but  little  competition,  although  quite  a  num- 
ber of  bidders  were  presents  He  admits,  however,  that  at 
times  several  persons  bid  on  the  same  tracts  We  do  not 
think  the  facts  bring  this  case  within  the  rule  announced  in 
Johns  V.  Thomas^  47  Iowa,  442.  A  finding  of  fraud  cannot 
be  based  on  so  doubtful  an  inference. 

Some  objections  are  urged  to  the  language  of  the  court 
in  making  its  findings.  It  would  be  of  no  benefit  to  any  one 
for  us  to  do  more  than  announce  our  conclusion  on  these 
contentions,  which  is  that  they  are  without  merit — 
Affirmed. 


Samuel  S.  Riddle  v.  Edward  Russell  and  Henry  Clark, 

Appellants. 

Pajment:  kvidencb,  A  holder  of  a  note  procured  from  a  bank 
which  had  marked  it  "Paid,*'  with  a  oanoellatioo  stamp  has  the 

o2  burden  of  proving  that  he  bought  the  note,  the  stamp  being  pre- 
sumptive evidence  of  payment. 

Same.    A  stranger  accepting  a  note  from  the  bank  which  had  marked 
2    it  "Paid"  after  he  paid  its  amount  to   the  bank,  without  any- 
thing being  said  about  his  purchasing  it,  cannot  recover  from  a 
surety  thereon. 

Same.    One  who  has  paid  a  promissory  note,  although  for  the  benefit 
1    of  the  maker,  cannot  sue  upon  it. 

Instmctions:    request.    It  is  error  to  refuse  a  specific  instruction 

as  to  what  a  plaintiff  has  the  burden  of  proving,  where  the  only 

1    instruction  given  on  the  subject  is  that  plaintiff  has  the  burden  of 

proving  the  ''material  allegations"  of  his  petition,  without  stating 

what  allegations  are  material. 
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Appeal   from   Lirm   District    Court. — Hon.    Willla^m    G. 

Thompson^  Judge. 

Wednesday^  May  24,  1899. 

Action  upon  a  promissory  note.  Plaintiff  claii^s  to 
be  an  indorsee  thereof.  The  note  was  made  by  defendant 
Russell  to  Smyth  Bros.,  defendant  Clark  signing  as  surety. 
It  was  held  by  the  Mt.  Vernon  Bank  as  collateral*  security  for 
a  debt  of  the  payee.  The  defense  is  that  plaintiff  paid  the 
same  to  the  Mt.  Vernon  Bank,  and  that  upon  its  delivery 
to  him  it  was  duly  stamped  across  its  face  as  paid.  There 
was  further  defense  in  behalf  of  Olark,  as  surety,  of  laches 
on  the  part  of  plaintiff.  The  case  was  tried  to  a  jury.  From 
a  verdict  and  judgment  in  plaintiff's  favor,  defendants 
appeal. — Reversed. 

Rickel  &  Crocker  for  appellants. 
Charles  W.  Kepler  for  appellee. 

Waterman^  J. — The  court  was  warranted  by  the  evi- 
dence in  refusing  to  submit  to  the  jury  the  separate  defense 
of  the  surety. 

On  the  other  branch  of  the  case,  it  was  undisputed  that 
the  bank  held  this  paper  as  collateral  security  for  a  debt  due 
from  Smyth  Bros.,  and  there  was  evidence  on  the  part  of 
defendant  tending  to  show  that  it  was  not  transferred  to 
plaintiff,  but  that  he  paid  it,  and  after  cancellation  it  was 
delivered  to  him.  On  this  issue  the  court  gave  an  instruc- 
tion as  follows :  "If  you  find  from  the  evidence  that  defend- 
ant Russell  arranged  with  the  plaintiff  herein  to  borrow  the 
money  of  him  to  pay  the  note,  and  you  further  find  that 
Russell  did  borrow  the  money  of  plaintiff,  and  that  the 
money  so  borrowed  was  used  in  payment  of  said  note,  then 
your  verdict  should  be  for  the  defendant;  but  if  you  are 
satisfied  from  the  evidence  that  plaintiff  advanced  the  money 
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to  take  up  said  note  and  purchase  the  same^  and  did  so 

purchase  the  same,  your  verdict  should  be  for  the  plaintiff 

for  the  amount  you  find  due  on  the  note  sued  upon." 

1  This  instruction  is  excepted  to  by  appellants.     This 
paragraph  is  correct,  as  far  as  it  goes,  but  defendants 

were  manifestly  entitled  to  a  broader  statement  of  the  law. 
If  the  note  was  paid  by  plaintiff,  he  can  maintain  no  action 
upon  it,  even  though  Russell  did  not  borrow  the  money  with 
which  the  payment  was  made.  The  instruction  is  the  only 
one  given  upon  the  issue  of  payment.  As  to  the  burden 
resting  upon  plaintiff,  the  jury  was  told  that  plaintiff  must 
establish  by  a  fair  preponderence  of  the  evidence  the  "mate- 
rial allegations"  of  his  petition.  No  attempt  was  made  to 
define  or  specify  what  allegations  are  material. 

Defendants  asked,  and  the  court  refused  to  give,  these 

two  instructions.    4 :    'TTou  are  instructed  that  the  burden  of 

proof  is  on  the  plaintiff  to  show  by  a  preponderance  of  the 

evidence  that  the  note  was  not  paid  as  shown  by  the 

2  indorsement  thereon,  and  that  he  purchased  the  same 
as  allied  in  his  petition,  and  did  not  pay  the  same 

according  to  the  said  indorsement  thereon."  5:  "If  you 
find  from  the  evidence  that  the  plaintiff  paid  the  money 
on  the  note  in  controversy  to  the  bank,  and  that  the  bank 
thereupon  marked  it  ^Paid,'  and  that  plaintiff  accepted  the 
same,  and  that  nothing  was  said  on  the  part  of  the  bank 
about  selling  the  same  to  plaintiff,  then  and  in  that 
event  you  will  find  for  defendant  Clark."  It  was  error  to 
refuse  these.  The  first  is  specific  as  to  the  burden  of  proof, 
and  fhe  other  announces  a  rule  of  law  about  which  there  can 
be  no  dispute,  and  which  is  not  contained  in  the  charge  as 
given.  The  cancellation  stamp  on  this  note  was  presump- 
tive evidence  of  payment  Thomassen  v.  Va/n  Wyngaarden, 
65  Iowa,  687.  Without  regard  to  where  the  money  was 
obtained  that  was  given  for  this  paper,  or  how  it  came  to  be 
paid,  the  burden  was  on  plaintiff  to  overcome  this  presump- 
tion.— ^Ebvebsed. 
Vol.  108  la— 38 
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George  W.  Johnson  et  al.  v.  Mabia  A.  Bodine  et  al,. 
Appellants  and  Phoebe  J.  Flint^  Appellant 

Deseent  and  Distribution:    hbirs,  peb  capita  and  peb  stibpbs. 
Where  a  testator  leaves  his  estate  to  his  two  brothers  for  life,  with 

1  the  remaiDder  to  be  "divided  between  my  heirs-at-law,"  the  heirs, 
consisting  of  children  and  grandchildren  of  deceased's  brothers 

2  and  sisters,  take  per  stirpes,  and  not  per  capita,  unless  the  will 
manifests  a  different  intention. 

Heir :     bastard  :     Recognition,      The  children  of  an  illegitimate 

daughter  of  testator's  brother  are  entitled  to  a  share  in  a  devise 

1    to  his  heirs,  in  the  right  of  their  grandfather,  when  he  and  their 

8    mother  are  both  dead,  and  she  had  been  recognized  by  her  father 

as  his  child,  so  as  to  be  entitled  to  inherit  from  him. 

Appeal,    from  Page  District  Court, — Hon.  N.  W.  Macy, 

Judge. 

Wednesday,  May  24,  1899. 

Action  for  the  partition  of  real  estate.  The  trial  court 
established  and  confirmed  the  respective  interests  of  the 
parties,  and  directed  a  sale  of  the  property.  From  that 
part  of  the  decree  fixing  the  interests  of  the  various  parties, 
defendants  Pha'be  J.  Flint  appeals,  and  from  the  decree 
fixing  the  plaintiff's  interest  certain  of  the  defendants 
appeal.  As  Phoebe  J.  Flint  first  perfected  her  appeal,  she 
will  be  called  "appellant." — Modified. 

T.  E.  Clark  and  John  W.  Fisher  for  appellant  Phccbe 
J.  Flint 

Parslow  &  Scott,  Levant  D.  Lester,  and  0.  C.  Oreene 
for  appellants  Nellie  J.  Bushman  and  others. 

J.  E.  Hill  and  John>  R.  Good  for  appellees. 

Deemer,  J. — C.  D.  Lester  died,  testate,  seised  of  the 
real  estate  sought  to  be   partitioned,  on  the  6th   day  of 
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October,  1885.  His  will,  was  admitted  to  probate  in  Novem- 
ber of  that  year,  and  contained  the  following,  among  other 
provisions:  "Fourth.  I  do  give  and  bequeath  unto  my 
beloved  brother  Isaac  J.  Lester  one-half  of  my  entire  estate, 
both  real  and  personal,  with  remainder  to  my  heirs  at  law, 
during  the  life  of  my  said  brother ;  the  trust  of  my  brother 
for  his  natural  life.  Fifth.  I  do  give  and  bequeath  unto 
my  belov.ed  brother  Garra  Kimble  Lester  the  use,  income, 
and  profit  of  one-half  of  my  entire  estate,  both  real  and  per- 
sonal, during  his  natural  life.  The  remainder  as  hereinafter 
stated.  Sixth.  It  is  my  will  that  at  the  death  of  my 
brothers,  Isaac  J.  Lester  and  Garra  Kible  Lester,  that  my 
entire  estate,  both  real  and  personal,  be  divided  between  my 
heirs  at  law."  Isaac  J.  Lester  and  Garra  Kimble  Lester, 
named  in  the  will,  both  died  since  the  death  of  the  testator, 
and  prior  to  the  commencement  of  this  action.  The  testa- 
tor was  never  married,  and  his  parents  departed  this  life 
prior  to  the  death  of  the  testator.  He  left  surviving  him 
two  brothers,  Isaac  J.  and  Garra  Kimble,  and  the  issue  of 
three  deceased  sisters,  to-wit:  Catherine  E.  Oaner,  Amy 
Prime,  and  Phoebe  J.  Flint,  Sr.  Isaac  J.  Lester  left  sur- 
viving him  three  children,  all  of  whom  were  living  at  the 
time  of  the  testator's  death.  The  other  brother  left  surviv- 
ing him  four  children,  who  were  also  living  at  the  time  the 
testator  died,  and  the  issue  of  three  other  children,  who 
were  alive  on  the  5th  of  October,  1885.  One  of  these  last- 
named  children  died  after  the  death  of  the  testator,  leaving 
a  husband,  but  no  issue.  Another  died  after  the  testator's 
death,  leaving  a  husband  and  two  children.  The  third  of 
these  children  was  an  illegitimate  daughter  of  Garra  Kim- 
ble Lester.  This  daughter,  who  bore  the  name  of  Laura 
J.  Johnson,  died  in  the  year  1891,  leaving  four  children,, 
each  and  all  of  whom  were  living  at  the  time  of  the  testa- 
tor's death.  It  is  admitted  that  Garra  Kimble  Lester  rec- 
ognized Laura  J.  Johnson  to  be  his  daughter,  and  that  this 
rcognition  was  in  writing,  and  general  and  notorious.     Thet 
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husband  of  Laura  J.  Johnson  also  survived  her,  but  he 
devised  all  his  interest  in  the  testator's  property  to  his  chil- 
dren. Catherine  Caner,  a  sister  of  the  testator,  who  died 
before  the  testator,  left  four  children  surviving  her,  and 
these  children  were  all  alive  when  the  testator  died.  Amy 
Prime  and  another  sister,  who  died  before  the  testator,  left 
four  children  surviving,  two  of  whom  died  prior  to  the 
death  of  the  testator,  without  issue.  Phoebe  J.  Flint,  Sr., 
also  a  sister  of  the  testator,  died  before  he  did,  leaving  a 
s  son,  Garra  K.  Flint,  who  also  died  prior  to  the  time  of  the 
testator's  death,  leaving  as  his  only  heir  the  defendant  and 
appellant  Phoebe  J.  Flint,  who  is  now  living,  and  who  is  the 

sole  and  only  representative  of  this  branch  of  the 
1  Lester  family.     The  case  involves  a  construction  of 

that  part  of  the  will  which  we  have  quoted.  On  the 
one  side  it  is  insisted  that  the  heirs  take  per  stirpes,  and 
not  per  capita,  and  that  Phoebe  J.  Flint  is  entitled  to  one 
fifth  of  the  property,  instead  of  the  one-seventh  which  the 
trial  court  awarded  her;  while  on  the  other  hand  it  is  con- 
tended that  the  per  capita  distribution  ordered  by  the  court 
is  correct,  and  that  the  decree  as  to  this  appellant  should 
be  affirmed.  Again  it  is  insisted  that  the  heirs  of  the  illegit- 
imate daughter  of  Garra  Kimble  Lester  are  not  entitled  to 
take  under  the  will,  because  they  could  not  have  inherited 
from  the  testator;  while  counsel  representing  these  parties, 
who  will  be  designated  the  "Johnson  heirs,"  argue  that 
as  Lester  recognized  Laura  J.  Johnson,  during  his  lifetime, 
as  his  child,  she  and  her  heirs  are  entitled  to  inherit  from 
him  to  the  same  extent  and  in  the  same  manner  as  if  she  had 
been  his  legitimate  child,  and  that,  as  they  were  entitled  to 
inherit  from  him,  they  are  also  entitled  to  inherit  prop- 
erty belonging  to  his  brother,  and  are  therefore  entitled 
to  take  under  the  will  of  C.  D.  Lester.  It  will  be 
noticed  that  the  will  directs  that  testator's  estate,  both 
real  and  personal,  be  divided  between  his  heirs  at  law. 
In    the    recent    case    of    Klvng    v.     SchneUbecker,    107 
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Iowa,  636,  we  held  that  when  an  estate  is  to  be  divided 
equally  between  certain  persons,  whether  specifically  named, 
or  designated  by  more  general  terms,  as  the  children 
or  heirs  of  certain  persons,  the  language  imports  the 
taking  of  an  equal  share  by  each  legatee,  in  the  absence  of 
other  provisions  showing  a  contrary  intention,  and  that  they 
take  per  capita,  and  not  per  stirpes.  It  has  been  truly  said, 
however,  that  "this  rule  will  yield  to  a  very  faint  glimpse  of 
a  different  intention  in  the  context"  See  2  Jarman  Wills 
(Eand.  &  T.  Ed.)  p.  757,  and  cases  cited.  But  the  facts  in 
'^he  Kling  Case  are  so  different  from  those  in  the  case  at  bar 
that  neither  the  rule  nor  its  exception  applies.  Here  there 
is  no  division  into  classes,  as  in  that  case,  and  the  part  each 
of  the  heirs  shall  take  is  not  prescribed.  The  will  provides 
that  the  testator's  entire  estate  shall  be  divided  between  his 
heirs  at  law.  Resort  must  be  had  to  construction  to  ascer- 
tain the  objects  of  his  bounty,  and  to  determine  the  amount 
of  the  estate  each  beneficiary  is  entitled  to  receive.  Who 
are  testator's  heirs  at  law  ?  That  question  must  be  solved 
by  turning  to  the  statutes  of  descent,  for  "an  heir  is  he  upon 
whom  the  law  casts  the  estate  immediately  upon  the  death 
of  the  ancestor."  And  as  a  general  rule,  parol  evidence  is 
not  admissible  to  vary  the  meaning  of  the  word.  O'Hara, 
Wills,  297;  Weaiherhead  v.  BasherviUe,  11  How.  329. 
Guided  by  tjiese  principles,  we  have  no  difficulty  in  deter- 
mining, in  this  connection,  who  were  the  objects  of  the  tes- 
tator's bounty.  But  the  more  important  question  remains, 
do  these  heirs,  standing  in  different  degrees  of  relationship 
to  the  testator,  take  per  capita  and  share  alike,  or  do  they 
take  as  heirs  would  have  taken  by  the  rules  of  descent  ?  The 
authorities  furnish  a  rule  which  answers  this  proposition. 
Thus,  in  the  case  of  Daggett  v.  Slack,  8  Mete.  (Mass.)  453, 
Chief  Justice  Shaw,  speaking  for  the  court,  said :  "The  court 
are  of  opinion  that,  according  to  the  established  rule  of  law, 
a  devise  to  'heirs,'  whether  it  be  to  one's  own  heirs  or  to  the 
heirs  of  a  third  person,  designates,  not  only  the  persons  who 
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are  to  take,  but  also  the  manner  and  portions  in  which  they 
are  to  take,  and  that,  when  there  are  no  words  to  control 
the  presumption  of  the  will  of  the  testator,  the  law  presumes 
his  intention  to  be  that  they  shall  take  as  heirs  would  take 
by  the  rules  of  descent  Therefore,  in  the  present  case, 
where  there  are  no  such  words,  the  true  construction  of  the 
will  is  that  the  grandchildren  take  per  stirpes,  and  not  per 
capita.  *  *  *  Such  presumption,  however,  will 
2  be  easily  controlled  by  any  words  in  the  will  indicat- 

ing a  different  intention  of  the  testator;  as  if,  after 
a  devise  to  ^heirs,'  it  be  added  4n  equal  shares,'  or  'share  and 
share  alike,'  or  'to  them  and  each  of  them,'  or  'equally  to 
be  divided,'  or  any  equivalent  words,  intimating  an  equal 
division,  then  they  will  take  per  capita  each  in  his  own 
right.  But,  when  there  are  no  such  words,  the  presumption 
is  that  the  testator  referred  to  the  familiar  law  of  descents 
and  distributions  to  regulate  the  distribution  of  his  bequest" 
See,  also,  Cummmgs  v,  Cummings,  146  Mass.  501  (16  N. 
E.  Rep.  401)  ;  Rand  v.  8(mger,  115  Mass.  124;  HoVbrook  v, 
Harrington,  16  Gray,  102 ;  Hmighton  v.  Kendall,  7  Allen, 
72 ;  Baskin's  Appeal,  3  Pa.  St  304 ;  Cook  v.  Catlin,  25  Conn. 
387 ;  Spivey  v.  Spivey,  37  N.  C.  100 ;  Osbum's  Appeal  104 
Pa.  St  637;  Schouler  Wills  (2  ed.),  section  539;  Wood- 
ward V,  James,  115  N.  Y.  346  (22  N.  E.  Eep.  150)  ;  Rich- 
ards t'.  Miller,  62  111.  417;  Fisher  v,  SkiUman,  18  N.  J. 
Eq.  229;  Jackson  v,  Alsop,  67  Conn.  249  (34  Atl.  Rep. 
1106)  ;  Thomas  v.  Miller,  161  HI.  Sup.  60  (43  K  E.  Rep. 
848)  ;  Dukes  v.  Faulk,  37  S.  C.  255  (16  S.  E.  Rep.  122) ; 
Conklvnv,  Davis,  63  Conn.  377  (28  Atl.  Rep.  537).  Apply- 
ing the  rule  thus  announced  and  so  firmly  established  to  the 
facts,  we  think  it  clear  that  Phoebe  J.  Flint  is  entitled 
to  take  per  stirpes,  and  that  her  share  should  be  fijced  at 
one-fifth  of  the  estate.  The  case  of  Furenes  v.  Severtson, 
102  Iowa,  322,  relied  upon  by  appellee,  is  not  in  point 

II.     The  other  point  presented  by  the  cross  appellants 
with  reference  to  the  right  of  the  Johnson  heirs  to  take  under 
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the  will  seems  to  be  settled  by  the  case  of  McOuire  v,  Broum, 
41  Iowa,  650.     In  that  case  it  is  squarely  held  that  an  ille- 
gitimate child  inherits  from  her  mother,  and  that  the 
3  fact  of  the  mother's  death  before  descent  will  not 

prevent  the  child  from  inheriting  her  share  of  the 
estate.  See,  also,  MiJhum  v,  MUhunx,  00  Iowa,  411.  While 
much  that  is  said  in  the  case  of  In  re  Sunderland,  60  Iowa, 
732,  seems  to  run  counter  to  these  cases,  yet  a  careful  exam- 
ination of  the  opinions  will  show  that  there  is  no  real  con- 
flict. But  for  the  McGnire  Case,  the  writer  of  this  opinion 
would  be  inclined  to  the  view  that  as  the  Johnson  heirs  do 
not  inherit  from  their  mother,  but  through  her,  they  are  not 
entitled  to  take  under  the  will.  As  there  is  a  conflict  in  the 
authorities  upon  the  proposition,  however,  and  as  the  rule 
announced  in  that  case  is  a  rule  of  property,  and  has  stood 
for  more  than  twenty  years,  it  is  l)etter  that  it  be  not  dis- 
turbed. The  conflicting  authorities  to  which  we  have  referred 
will  be  found  collated  in  note  to  Croon  v.  PhelpSy  94  Ky.  218, 
23  Lawy.  Rep.  Ann.  753  (s.  c  21  S.  W.  Rep.  874).  It  fol- 
lows from  what  we  have  said  that  the  judgment  and  decree 
of  the  district  c<mrt  is  rkveused  on  the  appeal  of  Phoebe  J. 
Flint,  and  affirmed  on  the  appeal  of  the  other  defendants. 


II.  G.  Duncan  v.  J.  B.  Gkay,  Appellant. 

PlMMli  PrMft     COKTRACrS  KXPRESS  AND  IMPLIED.      Plaintiff  OaDDOt  ygi   ^ 

reooTer  on  a  petition  thowing  an  implied  promise  to  pay  for  aer-  mm  :m 

A    rioea  when  it  appeara  tliat  they  were  rendered  under  an  expreaa  |^  ^ 

agreement,  and  a  breach  thereof,  which  would  entitle  plaintiff  to  (lU  «77 
reeorer  on  a  quantum  meruii, 

IvvTRCOnoNa.    An  inatructiou  which  permita  the  Jury  to  find  on  an 
3    iatue  not  raiaed  by  the  pleadings,  and  oiicerning  which  there  li 
DO  coDtroTeray,  ia  erroneoua. 
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Appeal  from  Franklin  District  Court, — Hon.  B.  P.  Bib3>- 

SAi.L^  Judge. 

Wednesday,  May  24,  1899. 

Action  for  wages.     The  defendant  appeak  from  judg- 
ment on  a  verdict  in  favor  of  the  plaintiff. — Reversed. 

E.  P.  Andrews  for  appellant. 

B,  H.  Mallory  and  JohnM.  Hemmingway  for  appellee. 

Ladd,  J. — The  petition  simply  alleged  that  the  plain- 
tiff entered  the  service  of  the  defendant  in  May,  1896,  train- 
ing his  horses,  and  continued  imtil  July  of  that  year,  stated 
the  value  of  his  services,  and  prayed  for  judgment  The 
defendant  answered  that  the  services  were  rendered  under  an 
oral  contract,  by  the  terms  of  which  the  plaintiff^s  compen- 
sation was  to  be  one-half  of  the  earnings  of  the  horses 
received  from  racing,  and  that  the  defendant  had  complied 
with  all  the  conditions  of  his  agreement.     In  reply, 

1  the  plaintiff  admitted   the  contract  substantially  as 
pleaded,  but  averred  that  the  defendant  had  broken 

three  conditions:  (1)  had  failed  to  furnish  an  assistant  to 
care  for  the  horses;  (2)  had  refused  to  enter  them  at  races; 
and  (3)  had  not  furnished  the  full  number.  It  will  be 
observed,  then,  that  the  only  issues  to  be  determined  were 
those  arising  out  of  an  express  oral  agreement,  and  that 
plaintiff  was  only  entitled  to  recover  on  a  quantum  meruil, 
in  event  the  defendant  failed  to  fulfill  his  part  of  the  con- 
tract. And  it  may  be  added  that  both  parties  testified  to 
making  such  a  contract,  differing  only  as  to  details.  Xo 
recovery  could  be  had,  then,  on  a  mere  implied  promise  to 
pay.  Lines  v.  Lines,  54  Iowa,  602 ;  Wallcer  v,  Irwin,  94 
Iowa,  454;  Wemli  v,  Collins,  87  Iowa,  551.  Nevertheless, 
the  couiii  instructed  the  jury:     "If  you  find  from 

2  the   evidence  that  plaintiff    was    requested    by    the 
defendant  to  perform  the  services  sued  for,  and  there 
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was  no  other  contract  between  them,  and  that,  in  pursuance 
of  such  request,  he  did  render  the  services  as  charged,  then,, 
of  course,  the  plaintiff  will  be  entitled  to  recover,  at  your 
hands,  the  fair  and  reasonable  value  of  the  services  so  ren- 
dered, as  shown  by  the  evidence."  This  was  emphasized  by 
submitting  whether  a  contract  had  been  made,  in  the  sixth 
and  seventh  instructions,  and  elaborating  the  law  on  recovery 
for  services  rendered  on  request,  in  the  third  paragraph  of 
the  charge.  This  court  has  often  held  that  instructing  on  an 
issue  not  raised  by  the  pleadings,  and  bearing  on  which  no 
evidence  has  been  introduced,  is  error.  Starrs  v.  Emerson,. 
72  Iowa,  390;  Miller  v.  Railway  Co.y  76  Iowa,  318;  Stein 
V,  Seaton,  51  Iowa,  18;  Trapnell  v.  City  of  Red  Oak  Junc- 
tion, 76  Iowa,  744;  Troughear  v.  Coal  Co,,  62  Iowa,  576^ 
Wall  V,  Railroad  Co,,  89  Iowa,  193;  Blaul  v,  Tharp,  83 
Iowa,  66Q ;  Whitsett  v.  Railway  Co,,  67  Iowa,  155 ;  Negley 
V,  Cowell,  91  Iowa,  257 ;  St&in  v.  City  of  Council  Bluffs,  72 
Iowa,  180;  Aznoe  v.  Conway,  72  Iowa,  568;  Deeds  v.  RaOr 
way  Co,,  74  Iowa,  154.  This  might  be  urged  to  have  been 
without  prejudice,  inasmuch  as  the  agreement  was  admitted 
in  the  reply,  and  all  parties  testified  to  it.  But,  in  spite  of 
this,  the  court  permitted,  by  the  instruction,  a  finding  to  the 
contrary,  and  the  jury  might  well  conjecture  that  there  waa 
some  basis  for  such  a  conclusion,  else  it  would  not  be  author- 
ized. The  record  is  such  as  to  suggest  the  possibility  that 
the  privilege  granted  of  ignoring  the  evidence  and  the  issuer 
niade  by  the  two  parties  was  not  overlooked. — ^Reversed. 


Mary  A.  Lawless  v.  Annie  M.  Stamp  and  Joseph  Stamp,.      |j[^  g^ 

Appellants.  |}£~gi 

ETidenee:    recitals  in  deed.    Recitals  in  a  receiver's  deed  of  hi» 

appointment,  the  order  of  sale,  and  the  sale  to  grantee,  are  not,  a» 

against  a  third  person,  prima  facie  evidence  of  his  appointment 

1    and  authority  to  make  the  conveyance,  and  the  court's  indorse- 
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ment  of  its  approval  oo  such  receiver's  deed  is  oot  of  itself  saffi- 
cient  to  dispense  with  proof  of  the  facts  recited.  HendersoQ  v. 
Bobingon,  76  Iowa,  608,  overruled. 

<{aietiiig  Title:  dicmand:  Attorney's  fees.  Under  laws  Twenty-fifth 
General  Assembly,  chapter  108,  providing  that  if,  befure  action 
brought  to  quiet  tiile^  plaintiff  shall  request  of  defendant  a  quit. 
2  claim  deed,  and  tender  the  expense  thereof,  and  the  latter  fails  to 
comply,  the  court  may,  if  plaintiff  is  successful,  tax  attorney's 
fees  for  him,  such  fees  cannot  be  taxed  unless  the  request  was  made 
directly  of  defendant. 

Bulb  applied.    Demand  for  deed  before  bringing  suit  to  quiet  title. 
2    upon  an  agent  of  defendant  not  authorized  to  make  it,  is  not 
sufficient  to  authorize  a  taxation  of  any  attorney's  fee  against 
defendant. 

Appeal  from  Black  Hawk  District  Court. — Hon.  A.  S, 

Blaie,  Judge. 

Wednesday,  May  24,  1899. 

Action  in  equity  to  quiet  title.     Decree  for  plaintiff. 
Defendants  appeal.— JSeversed. 

H.  C,  Hemenway  for  appellants. 

H,  E.  Long  for  appellee. 

Waterman,  J. — The  property  in  dispute  consists  of  lots 
6,  7,  and  8  in  block  8  in  Cameron's  Second  addition  to  Cedar 
Falls.  Both  parties  claim  title  through  one  Jeremiah 
Mosher.  On  May  17,  18C9,  Mosher  executed  a  mortgage  on 
the  property  to  the  Charter  Oak  Life  Insurance  Company. 
In  an  action  in  which  Annie  Stamp,  the  present  defendant 
(then  Annie  Kaynor),  was  a  defendant,  this  mortgage  was 
foreclosed ;  and  at  a  sale  under  such  decree  the  property  was 
bid  in  by  the  insurance  company  named,  and  in  due  time 
a  deed  was  executed  to  it  therefor.  Plaintiff  claims  title 
through  a  deed  from  the  receiver  of  said  company.  Defend- 
ant's title  comes  in  this  wise:  Mosher,  by  warranty  deed, 
-conveyed  to  one  Leddington,  subject  to  the  mortgage  men- 


May  1899]  Lawless  v.  Stamp.  603 

tioned.  Leddington,  by  like  deed,  also  subject  to  the  mort- 
gage, conveyed  to  one  Winter.  Winter  and  his  wife  on 
December  20,  1875,  conveyed  by  similar  deed,  but  with  lio 
mention  of  the  niortgage,  to  defendant  Annie  Stamp,  by  her 
then  name  of  Kaynor. 

II.  The  principal  question  discussed  by  counsel  is 
whether  the  recitals  in  the  deed  from  the  receiver  of  the 
Charter  Oak  Life  Insurance  Company  are  prima  facie  evi- 
dence of  his  appointment  as  such,  and  of  his  authority  to 

make  the  conveyance.    This  deed  recites  the  pendency 
1  of  an  action  in  the  circuit  court  of  the  United  States, 

wherein  the  Charter  Oak  Life  Insurance  Company 
was  plaintiff,  the  appointment  of  the  grantor  as  receiver,  an 
order  of  sale,  and  the  fact  of  such  a  sale  to  plaintiff.  The 
deed  also  bears  this  indorsement:  "This  deed  of  convey- 
ance is  hereby  approved.  O.  P.  Shiras,  Judge."  ^he  admis- 
sion of  this  instrument  in  evidence  was  objected  to  by  appel- 
lants, and  the  point  is  now  nv^ed  that  there  should  have  been 
preliminary  proof  made  of  the  facts  recited,  so  far  as  relates 
to  the  grantor's  right  to  convey.  Appellee  relies  upon  the 
cases  of  Beal  v.  Blair,  33  Iowa,  313,  and  Henderson  v,  Rob- 
inson, 76  Iowa,  603,  as  supporting  her  claim  that  the  recitals 
in  the  deed  were  prima  facie  evidence  of  all  the  facts  therein 
stated.  We  are  not  inclined  to  accept  the  doctrine  thus  con- 
tended for,  on  the  authority  of  these  cases.  In  Beal  v.  Blair, 
the  grantor's  authority  as  trustee  to  make  the  deed  was 
shown  aliunde,  and  the  holding  was  that  the  recitals  in  the 
instrument  were  prima  facie  sufficient  to  show  that  the 
requirements  of  the  trust  deed  under  which  he  acted  had  been 
complied  with.  Henderson  v,  Robinson  lends  some  sup- 
port to  appellee's  contention.  The  deed  in  that  case  was 
made  by  a  commissioner  appointed  by  the  court  in  which  the 
action  was  tried,  and  the  ground  of  the  decision  is  that  a 
court  will  take  judicial  notice  of  the  contents  of  all  its  own 
records.  This  was  announced  as  a  rule  of  evidence.  But  it 
has  been  overruled,  in  effect,  in  this  respect,  by  Shipley  v. 
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Reasoner,  87  Iowa,  555,  in  which  this  court  held  that  it  will 
not  assume,  as  matter  of  evidence,  knowledge  even  of  the 
contents  of  a  pleading  in  the  case  on  trial,  when  it  has  been 
superseded  by  another  pleading.  The  doctrine  generally 
recognized  is  that  recitals  in  a  deed  are  not  evidence  against 
a  person  not  claiming  under  it  1  Qreenleaf  Evidence,  sec- 
tion 23;  1  Phillips  Evidence,  217;  Starkie  Evidence,  578; 
Carver  v.  Jackson,  4  Pet.  1-83.  In  Hughes  v.  Holliday,  3 
G.  Greene,  30,  we  held  that  a  recital  in  a  deed,  purporting 
to  be  executed  by  an  attorney  in  fact,  of  the  existence  of  a 
power  of  attorney,  was  no  evidence  of  such  authority,  against 
a  stranger  to  the  deed ;  that  the  power  of  attorney  should  be 
produced,  in  order  to  lay  the  foundation  for  the  introduction 
of  the  deed  in  evidence.  So  we  have  held  that  a  recital  in 
a  deed  that  the  grantors  are  the  heirs  of  another  is  no  evi- 
dence of  such  a  fact.  Caslello  i\  Burke,  63  Iowa,  361.  See, 
also,  Soukup  V,  Investment  Co.,  84  Iowa,  448;  McCarty  v. 
Rochel,  85  Iowa,  427 ;  Potter  v.  Washburn,  13  Vt.  558.  In 
the  absence  of  a  statute,  the  recitals  in  an  official  deed,  even, 
are  not  evidence,  against  strangers,  of  the  facts  stated. 
Somen  v,  BeU,  20  Johns.  338 ;  Seechrist  v.  Baskin,  42  Anu 
Dec.  251.  But  appellee  claims  something  for  the  deed  in 
question  because  of  the  indorsement  of  approval  thereon. 
Such  an  indorsement  is  not  in  itself  sufficient  to  dispense 
with  evidence  of  the  facts  recited  in  the  instrument  upon 
which  rests  the  grantor's  authority  to  convey. 

III.  The  plaintiff  claimed  attorney's  fees,  under 
chapter  103,  Laws  Twenty-fifth  General  Assembly,  and  was 
allowed  the  sum  of  fifty-five  dollars  by  the  trial  court.  Addi- 
tional fees  are  now  claimed  on  account  of  this  appeal.  By 
the  statute  mentioned  it  is  provided  that  if  the  plaintiff, 
before  action  brought,  shall  request  of  the  defendant  a  quit- 
claim deed,  and  tender  the  sum  of  one  dollar  and  twenty- 
five  cents,  as  the  expense  thereof,  then,  if  defendant  fails  to 
execute  such  conveyance,  and  plaintiff  is  successful,  the  court 
may,  in  its  discretion,  tax  as  part  of  the  costs  a  reasonable 
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attorney's  fee  for  the  use  of  plaintiff,  not  to  exceed  the  sum 
of  twenty-five  dollars  for  the  first  forty-acre  tract  or  lot,  and 
a  further  sum,  not  to  exceed  fifteen  dollars,  for  each  addi- 
tional forty-acre  tract  or  lot.  The  request  made  in  this  case 
was  in  writing,  sent  by  mail.  It  was  directed  to  defendant 
Annie  M.   Stamp,  but  was  received  and  answered  by  one 

George  E.  Winter,  who  professed  to  be  an  agent  for 
2  Mrs.  Stamp.    There  is  no  evidence  that  Mrs.  Stamp 

had  any  knowledge  of  the  demand.  This  statute  is 
penal  in  its  nature.  It  should  be  strictly  construed.  The 
request  for  the  deed  should  be  made  of  the  party  who  is  to 
execute  the  instrument.  If  it  is  in  any  case  sufficient  to 
make  demand  on  an  agent,  it  can  only  be  when  the  agent  is 
vested  with  power  to  make  a  deed.  There  is  no  such  show- 
ing here  as  to  Winter.  It  does  not  appear  that  he  had  any 
authority  to  comply  with  the  request,  or  to  make  any  response 
thereto.    No  attorney's  fees  should  have  been  allowed. 

IV.  The  objections  made  by  appellee  to  the  record  are 
without  merit.  As  appellee  was  doubtless  misled  by  the 
language  used  in  Henderson  v,  Robinson,  and  thereby 
induced  to  rely  upon  the  receiver's  deed  speaking  for  itself, 
we  shall  remand  the  case,  that  she  may  have  an  opportunity 
to  offer  evidence  in  its  support  in  the  court  below. — 
Reversed. 


J.  A.  Phillips  v.  W.  A.  Grips  &  Brother,  W.  S.  Crips, 

S.  P.  Grips,  Rose  L.  Grips  and  Anna  V. 

Grips,  Appellants. 

ModlflcAtion  of  Inte  i  Contract:  bvidbnce.  Plaintiff  claimed  that 
by  agreement  with  defendant  the  rate  of  interest  on  a  mortgage 
was  changed  from  seven  to  eight  per  cent,  at  the  time  when  a 
second  mortgage  on  the  same  property  was  given,  on  which  the 
interest  was  seven  per  cent.  Defendant  was  at  all  times  in 
default  on  his  interest.  The  evidence  showed  a  payment  by 
1    defendant,  after  the  semi-annual  interest  on  the  tirat  mortgage 


106 
108 

606 
466 

108 
114 

106 
117 

605 
526 

606 
62S 

606  Phillips  v.  Crips.  [108  Iowa 

was  doe,  and  before  that  on  the  second  mortfi^age  was  dae,  of  an 
amoant  equal  to  eight  per  cent.,  and  a  payment  after  the  interest 
on  the  sf  oond  mortgage  was  due  of  an  amoant  equal  to  seven  per 
cent.  Future  payments  of  interest  were  of  the  same  charact  r. 
Held,  sufficient  to  show  that  the  interest  agreed  upon  for  the  first 
mortgage  was  eight  per  cent. 

Alteration  of  instruments.    Where  it  is  expressly  agreed  that  the 

1  rate  of  interest  on  a  note  shall  be  changed  from  seven  to  eight 

2  per  cent.,  the  payee  can  make  the  alteration  on  the  note  without 
affecting  its  validity,  though  without  the  knowledge  of  the  payer. 

i.ppeal!  ABSTRACTS.  Affirmance.  Supreme  Court  Rule  20  provides 
that  the  abstract  shall  contain  so  much  of  the  record  as  may  be 
necessary  to  an  understanding  of  the  question  to  be  determined. 
Rule  68  provides  that  all  immaterial  matter  shall  be  omitted. 
8  Held,  that  where  some  thirteen  hundred  questions  and  answers 
are  set  out  in  full,  and  the  remaining  answers  printed  in  full, 
simply  omitting  questions,  thereby  bringing  into  the  record  a 
mass  of  irrelevant  matter,  the  court  will  affirm  the  judgment,  as 
authorized  by  Rule  21. 

Appeal  from  ^Yapello  District  Court. — Hon.   Frank 
W.  EioHELBERGER,  Judge. 

^Thursday,  May  25,  1899. 

Action  on  a  note  of  ten.  thousand  dollars,  dated 
April  3,  1893,  and  payable  in  five  years,  on  which 
three  semi-annual  interest  payments  had  been  made,  and 
also  to  foreclose  a  mortgage  securing  the  same.  The  mort- 
gage contained  a  condition  that  the  note  should  become  due 
on  failure  to  pay  the  interest  promptly.  The  answer  set  up 
that  the  note  had  been  materially  and  fraudulently  altered 
by  changing  the  rate  of  interest  from  seven  to  eight  per  cent, 
by  reason  of  which  it  became  void,  and  the  defendants  pray 
to  go  hence  with  their  costs.  In  reply  the  plaintiff  admitted 
having  changed  the  rate  of  interest  in  the  note,  as  alleged, 
but  averred  that  such  change  was  made  innocently,  and  in 
pursuance  of  an  understanding  had  with  the  payers.  There 
was  a  decree  for  plaintiff  as  prayed.  The  defendants 
appeal. — Affinned. 
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IF.  8.  Caen  and  E.  E,  McElroy  for  appellants. 

McNett  &  Tisdale  for  appellee. 

LadDj,  J. — The  plaintiff  changed  the  rate  of  interest 
from  7  to  8  per  cent  in  the  ten  thousand  dollar  note,  dated 
April  3,  1893,  and  secured  by  mortgage,  by  drawing  two 
lines  through  the  "seven,"  with  ink  of  a  color  different 
from  that  in  the  body  of  the  note,  and  writing  "eight"  above 

it.  No  effort  whatever  was  made  at  concealment. 
1  This  was  done  immediately  after  receiving  the  four 

hundred  dollar  check  from  the  defendants,  April  16, 
1894,  and,  as  plaintiff  insists,  in  pursuance  of  an  agreement 
that  it  should  be  so  changed,  made  the  previous  December. 
Interest  at  the  rate  of  seven  per  cent  per  annum  up  to  Octo- 
ber 3,  1893,  had  been  paid  in  January,  1894.  In  Decembei 
of  1893,  by  an  arrangement  with  the  defendants  and  the 
First  National  Bank  of  Ottumwa,  the  plaintiff  undertook 
to  carry  an  additional  loan  of  ten  thousand  dollars,  secured 
by  second  mortgage  on  the  same  property.  The  details  of 
the  transaction  need  not  be  set  out,  further  than  to  say  the 
plaintiff  claims  it  was  then  agreed  the  note  secured  by  the 
first  mortgage  was  to  be  changed  so  as  to  bear  eight  per  cent 
interest,  and  those,  secured  by  the  second  mortgage  were  to 
bear  seven  per  cent  only,  and  that  by  some  oversight  or  mis- 
take the  first  note  was  not  changed,  and  the  last  were  erron- 
eously prepared  to  bear  eight  per  cent,  instead  of  seven  per 
cent,  as  agreed.  The  defendants,  on  the  contrary,  insist 
that  the  first  note  was  not  mentioned  or  discussed,  and  that 
the  notes  secured  by  the  second  mortgage  were  prepared  in 
accordance  with  the  understanding  then  had.  It  may  be 
added  that  the  material  difference  in  these  contentions  is 
something  over  fifty  dollars  in  interest,  resulting  from  the 
fact  that  the  notes  secured  by  the  second  mortgage  mature 
earlier  than  the  first  note.  A  detailed  review  of  the  evidence 
will  serve  no  useful  purpose.    We  shall  only  mention  several 
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interest  payments,  which  seem  very  decisive  in  this  con-, 
troversy.  The  interest  on  all  these  notes  was  payable  semi- 
annually. That  the  check  of  four  hundred  dollars  given 
April  i6,  1894,  was  in  payment  of  interest  on  one  of  these 
loans  is  not  disputed.  At  that  time  interest  on  the  first  note 
was  overdue  thirteen  days,  and  that  on  the  notes  secured  by 
the  second  mortgage  would  not  be  payable  until  June  20, 
1894.  On  which  did  defendants  intend' it  should  be  applied  ? 
If  on  the  first  note,  then  they  must  have  proposed  to  pay 
interest  as  plaintiff  insists  was  agreed.  Their  circumstances 
were  not  such  as  to  lead  any  one  to  suspect  an  intention  to 
pay  interest  in  advance.  With  plaintiff  it  was  always  in 
arrears.  Again,  they  gave  a  check  for  three  hundred  and 
fifty  dollars,  in  payment  of  interest,  July  10,  1894.  At 
that  time  the  installment  on  the  second  mortgage  notes  had 
been  overdue  since  June  20,  1894,  and  that  on  the  first  note 
would  not  mature  until  October  3d  following.  On  which  did 
they  intend  this  to  be  applied, — that  due  or  to  become  due  ? 
If  on  that  which  was  due,  then  they  only  proposed  to  pay 
interest  at  the  rate  of  seven  per  cent  on  the  second  mortgage 
notes.  This  method  continued.  October  18,  1894,  they  gave 
the  plaintiff  a  check  for  two  hundred  dollars,  and  another 
for  like  amount  December  Gth  following;  and  these,  very 
evidently,  to  pay  the  interest  then  due  on  ihe  first  note.  On 
February  8,  1895,  they  gave  a  check  of  two  hundred  dollars, 
and  on  the  twenty-eighth  of  the  same  month  another  for  one 
hundred  and  fifty  dollars;  and  these  to  pay  interest  at  the 
rate  of  seven  per  cent,  on  the  notes  given  December  20,  1893. 
These  payments  of  interest  are  in  exact  accord  with  the 
theory  that  an  agreement  was  made  as  claimed  by  the  plain- 
tiff, and  the  explanation  of  defendants,  that  somehow  they 
did  not  notice  dates  when  the  interest  on  each  loan  matured, 
and  only  that  it  should  be  three  himdred  and  fifty  dollars  at 
one  time  and  four  hundred  dollars  the  next,  is  not  reason- 
able.  The  plaintiff  may  have  informed  Crips  of  the  change^ 
and  received  his  approval,  soon  after  it  was  made;  but  it 
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was  undoubtedly  not  actually  seen  by  him  until  the  last  pay- 
ment of  intei-est,  when  he  conceived  the  design  of  avoiding 
the  obligation  because  of  the  alteration.  This  written  evi- 
dence, however, — the  checks,  which  he  prepared, — ^when  con- 
sidered in  connection  with  the  other  evidence,  has  effectually 
defeated  that  purpose,  and  the  defendants  will  be  compelled 
to  do  as  they  agreed. 

II.  The  change  in  the  rate  of  interest  from  seven  to 
eight  per  cent,  if  done  fraudulently,  would  render  the  note 
void.     Woadworth  v.  Anderson,  63  Iowa,  603 ;  Bank  v.  Hall, 

83  Iowa,   645;  Conger  v,   Crabtree,  88  Iowa,  536. 

2  Even  in  event  of  an  innocent  change  without  the 
consent  of  the  payer,  recovery  cannot  be  had  on  the 

note.  Murray  v.  Oraham,  29  Iowa,  520;  EcJcert  v.  Pichel, 
59  Iowa,  645.  But  where  it  is  expressly  agreed  the  altera- 
tion shall  be  made,  and  this  is  done  by  the  payee,  though 
without  the  knowledge  of  the  payer,  then  an  action  may  be 
maintained  on  the  note,  for  no  more  has  been  done  than  to 
carry  out  the  intention  of  the  parties.  See  Orimsted  v. 
Briggs,  4  Iowa,  669 ;  Wardlow  v.  List,  41  Ohio  St.  414. 

III.  There  is  another  reason  for  affirming  the  decree. 
Section  20  of  the  rules  of  this  court  provides  that  the 
abstract  shall  contain  so  much  of  the  "record  as  may  be 
necessary  to  a  full  understanding  of  the  questions  presented 
for  decision."    And  rule  68  is,  "Preserve  everything  material 

to  the  questions  to  be  decided  and  omit  everything 

3  else."  Much  of  the  abstract  before  us  is  merely  a 
printed  transcript  of  the  evidence  taken.  One  thou- 
sand three  hundred  and  tweuty-five  questions  and  answers 
are  set  out  in  full,  and  apparently  the  remaining  answers 
are  printed  in  full,  simply  omitting  the  questions.  A  mass  of 
irrelevant  matter  is  included,  which  we  have  been  compelled 
to  go  through,  at  much  sacrifice  of  time.  The  preparation 
of  every  detail  of  a  case  for  this  court  should  command  the 
painstaking  care  of  the  attorneys  having  it  in  charge,  and 

not  be  intrusted  to  stenographers  and  clerks,  as  is  too  often 
Vol   10?  Ij- 


612  MoKat  v.  Johnson.  [108  Iowa 

plaintiff  rescinded  the  contract  of  purchase,  and  placed  the 
engine  in  a  street  of  Frankville,  where  it  was  delivered  to 
the  defendant,  and  demanded  the  return  of  the  three  notes 
he  had  made.  He  asks  judgment  for  the  value  of  the  notes, 
the  horses,  and  the  binders.  The  defendant  admits  that  he 
represented  to  the  plaintiff  that  the  engine  was  in  good  order, 
and  would  do  good  work  if  properly  handled,  and  that  he 
agreed  to  run  the  engine  out  on  the  road  to  Frankville  to  a 
certain  school  house.  The  defendant  further  allies  that  the 
engine  was  delivered  in  good  order,  and  that  he  has  per- 
formed his  part  of  the  agreement. 

I.  The  defendant  was  permitted  to  testify  in  r^ard 
to  the  condition  of  the  engine  when  he  took  it  from  Frank- 
ville, what  was  dond  to  repair  it,  that  he  sold  it  to  one  Peck, 
and  that  it  was  then  in  substantially  the  condition  it  was  in 
previously  when  sold  to  the  plaintiff.  The  defendant  was 
also  permitted  to  show  that  the  engine  worked  well,  and  did 

good  work  for  Peck.  We  think  that  evidence  was 
1  competent  and  relevant,  as  tending  to  support  the 

claim  of  the  defendant  that  the  failure  of  the  engine, 
when  used  by  the  plaintiff,  was  due  to  his  mismanagement 
and  lack  of  skill.  The  condition  of  the  engine  when  sold  to 
the  plaintiff,  and  its  condition  when  sold  to  Peck,  were  facts 
of  which  the  defendant  had  personal  knowledge,  and  of 
which  his  knowledge  as  an  expert  made  him  competent  to 
testify,  as  he  did,  although  his  testimony  in  regard  to  its 
condition  was  in  the  nature  of  an  opinion.  The  rule  of 
Dunham  v,  Rix,  86  Iowa,  300,  and  similar  cases,  is  not 
applicable  to  the  ruling  in  question.  If  the  engine,  when  in 
substantially  the  same  condition  as  when  delivered  to  the 
plaintiff,  was  in  good  condition,  and  did  as  good  work  as  it 
was  warranted  to  do,  it  may  well  be  inferred  that  the  fail- 
ures of  which  the  plaintiff  complains  were  due  to  fault  on 
his  part,  and  not  to  defects  in  the  engine.  It  is  claimed  that 
the  defendant  did  not  know  the  condition  of  the  engine  when 
delivered  to  the  plaintiff,  for  the  reason  that  he  was  not  with 
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it  at  that  time,  and  it  was  broken  while  on  the  road  to  Frank- 
ville ;  but  he  inspected  the  engine  when  it  was  at  Frankville, 
and  must  have  known  its  condition. 

II.  The  appellant  complains  of  rulings  on  the  admis- 
sion of  evidence.  The  defendant  was  asked,  as  a  witness, 
to  "state  whether  or  not  it  is  the  duty  of  the  engineer  in 
charge  of  an  engine  to  keep  the  set  screws  tight  and  properly 
adjusted."  He  answered:  ^TTes,  sir;  it  is.  I  don't  think  a 
competent  engineer  would  run  an  engine  with  the 

2  piston  rod  bent."  We  think  the  question  and  the  first 
part  of  the  answer  were  proper.  The  appellant  com- 
plains of  the  latter  part  of  the  answer;  but  it  was  not 
responsive  to  the  question,  and  no  attempt  to  have  it  stricken 
out  was  made.  The  defendant  was  also  asked  to  state  whether 

or  not  "it  would  have  been  impossible  for  an  engine, 

3  in  the  condition  it  left  your  shop,  in  the  hands  of  a 
competent  engineer  on  the  trip  to  Frankville,  for  the 

pins  to  have  become  worn  loose,  and  the  valve  to  have  become 
cut  and  worn,  as  you  found  it  when  you  made  that  exam- 
ination in  March?"  and  answered,  "No,  sir;  I  think  not" 
We  are  of  the  opinion  that,  in  view  of  the  knowledge 

4  of  engines  which  the  witness  had  shown,  the  ques- 
tion and  answer  were  proper.     A 'witness  was  asked 

as  follows:     "Tell  the  jury  whether  or  not  McKay  was  a 
fit  man,   or  not,  to  handle  an  engine  of  that  character." 
Notwithstanding  an  objection  of  the  plaintiff,  he  was  per- 
mitted to  answer:     "I  made  up  my  mind  then  and 

5  there  that  McKay  was  not  a  man  that  could  run  an 
engine,  and  ought  not  to  be  allowed  to."    There  was 

nothing  in  the  issues  presented  by  the  pleadings,  nor  in  the 
evidence  submitted,  to  authorize  such  a  question.  The  con- 
dition of  the  engine  when  delivered  to  the  plaintiff  was  the 
vital  issue,  and  the  treatment  to  which  it  was  subjected  while 
in  his  possession  was  an  important  matter  to  determine. 
The  qualification  of  the  plaintiff  to  run  the  engine  was  not 
an  issue  in  the  case,  and  was  involved  only  so  far  as  he  did 
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not,  in  fact,  manage  it  properly.  The  opinion  of  the  wit- 
ness respecting  his  qualification  was  a  mere  conclusion  in 
regard  to  a  matter  which,  so  far  as  it  could  be  considered, 
was  for  the  determination  of  the  jury.  The  court  erred  in 
permitting  the  question  imder  consideration  to  be  answered, 
and  the  error  was  of  a  nature  to  prejudice  the  plaintiff. 

Other  questions  are  discussed,  some  of  which  are  dis- 
posed of  by  what  we  have  already  said,  and  others  are  not 
likely  to  arise  on  another  trial.  It  is  sufficient  to  say  that 
the  only  error  shown  by  the  record  and  discussed  in  argu- 
ment is  the  one  to  which  we  have  referred.  For  that  the 
judgment  of  the  district  court  is  reversed. 


James  J.  Fitzoibbon  v.  Chicago  &  Northwestern  Rail- 
way Company,  Appellant. 

Who  is  a  Pasienger:  presumptions.  One  who  boarded  a  train  know- 

8    ingr  that  it  was  run  for  a  particular  class  of  excursionists  and  that 

it  did  not  stop  at  regular  stations,  and  which  was  not  left  at  a 

4  place  where  an  invitation  to  all  persons  to  take  passage  therein 
could  be  implied,  will  not  be  presumed  to  have  been  a  passenger 
thereon. 

Same:  Evidence.  Evidence  that  plaintiff  on  inquiring  and  learning 
of  a  conductor  of  a  train,  intended  for  a  particular  class  of  excur- 
sionists only,  when  it'Stopped,  said  that  it  would  do  for  him;  that  he 
boarded  it  in  the  conductor's  presence;  that  he  intended  to  pay 

5  his  fare,  and  had  the  money  therefor;  and  that  others  not  excur. 
sionists  had  been  allowed  to  board  the  train  sufiSciently  tend  to 
show  that  plaintiff  was  accepted  as  a  passenger  to  justify  the 
submission  of  that  question  to  the  jury. 

AcorptanOb  bt  oonduotor.  The  acceptance,  as  a  passenger,  by  the 
conductor  of  a  special  excursion  train,  of  one  not  belonging  to  the 

6  excursion,  is  binding  on  the  company  and  he  will  be  treated  as  a 
passenger,  if  he  did  not  know  that  the  conductor  exceeded  bis 
authority. 

Negligence:     carriers  :    Plea  and  proof.    On  a  petition  alleging 

1  nothing  but  an  injury  to  a  passenger  because  of  a  carrier^s  negli- 
gence, it  is  error  to  submit  to  the  jury  the  question  of  plaintiff's 

2  right  to  recover,  as  a  trespasser,  for  groaa  negligence. 
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Appeal  from  Monona  District  Court. — Hon.   George  W. 

Wakefield^  Judge. 

> 
Thursday,  May  26,  1899. 

Action  at  law  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  in  a  collision  between  trains  on  defend- 
ant's line  of  road.  Trial  to  a  jury,  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Reversed. 

Hvhhard  &  Dawley  for  appellant. 

M.  F.  Harrington  and  Frank  Tamisea  for  appellee. 

Deemer,  J. — In  his  petition  plaintiff  alleges  that  on 
the  eleventh  day  of  July,  1896,  he  was  a  passenger  upon  one 
of  defendant's  trains  from  Logan  to  Loveland ;  that  after  the 
train  started  from  Logan,  through  the  carelessness  and  negli- 
gence of  defendant,  it  collided  with  another  train  owned  and 
operated  by  the  defendant,  which  was  coming  from  an  oppo- 
site direction,  by  reason  of  which  the  plaintiff  received  the 
injuries  of  which  he  complains.  All  the  all^ations  of  the 
petition  were  put  in  issue  by  a  general  denial  interposed  by 
the  defendant.  It  appears  from  the  evidence  that  an  organ- 
ization in  the  city  of  Omaha,  Neb.,  known  as  the  'TJnion 
Pioneer  Employes  Association,"  contracted  for  a  train  of 
cars  to  carry  the  members  of  the  association  and  their  fam- 
ilies from  Omaha,  by  way  of  Council  Bluffs,  to  Logan,  Iowa, 
and  return,  on  a  picnic  excursion,  the  association  to  pay  a 
stipulated  price  for  the  use  of  the  train.  The  train  was 
made  up  at  Omaha  of  fifteen  or  sixteen  Union  Pacific  pas- 
senger cars  and  one  baggage  car,  and,  with  the  excursionists 
on  board,  was  drawn  by  a  Union  Pacific  engine  to  the  trans- 
fer in  Council  Bluffs,  where  the  train  was  taken  in  charge 
by  a  crew  of  defendant's  employes,  and  drawn  to  Logan  by 
one  of  the  defendant's  engines.  In  pursuance  of  the  con- 
tract, tickets  were  issued  to  the  association  for  each  car,  and 
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no  fares  were  collected,  it  being  left  to  the  association  to  see 
that  only  members  and  their  families  were  carried  on  the 
train.  As  the  train  was  not  a  regular  one,  and  did  not  run 
on  schedule  time,  no  tickets  were  sold  for  passage  thereon. 
On  arriving  at  Logan,  the  excursionists  proceeded  to  a  park 
in  the  town  to  hold  their  picnic,  and  the  train  was  placed 
upon  a  side  track  about  a  quarter  of  a  mile  west  of  the 
defendant's  station  house,  where  it  remained  during  the  day. 
The  presence  of  the  picnic  party  was  notorious.  The  num- 
ber in  attendance  was  large,  and  the  train  was  readily  recog- 
nized as  an  excursion  train  by  the  number  of  cars,  the  dec- 
orations on  the  engine,  and  the  place  where  it  was  left  during 
the  picnic.  In  the  evening  the  excursionists  came  back  to 
the  train,  with  a  view  of  starting  for  home,  and,  after  they 
had  boarded,  it  was  started  west  from  where  it  had  stood 
during  the  day.  The  conductor  and  engineer  both  over- 
looked the  fact  that  a  freight  train,  running  on  schedule 
time,  was  about  due  from  the  west,  and  they  negligently 
started  west  with  their  train,  which,  after  proceeding  a  short 
distance,  collided  with  a  freight  train,  which  was  running 
at  a  high  rate  of  speed,  causing  a  number  of  deaths,  and 
injuring  a  number  of  persons,  among  whom  was  the  plaintiff. 
No  question  is  made. but  that  the  conductor  and  engineer 
of  this  special  or  excursion  train  were  negligent  in  not  wait- 
ing until  the  freight  train  had  passed,  and  that  their  negli- 
gence caused  the  wreck  and  its  consequences.  It  is  not  dis- 
puted that  plaintiff  was  on  the  excursion  train  at  the  time 
of  the  collision,  and  that  he  received  the  injuries  complained 
of  in  consequence  thereof.  It  is  claimed,  however,  that 
plaintiff  was  not  a  passenger  on  this  train ;  that  he  was  a 
mere  trespasser,  to  whom  defendant  owed  no  duty  except  that 
of  not  willfully  injuring  him ;  and  that  it  is  not  reseponsible 
in  damages  for  the  injuries  he  received.  The  trial 
1  court  instructed  the  jury,   in  effect,  that  plaintiff, 

although   not    a   passenger,    might   recover,    if    the 
defendant  was  guilty  of  gross  negligence  in  running  its 
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train.     This  instruction  is  complained  of  because  not  justi- 
fied by  the  issues  and  not  supported  by  the  evidence. 

It  will  be  observed  that  plaintiff  alleged  in  his  petition 
that  he  was  a  passenger,  and  that  he  was  injured  through  the 
carelessness  and  negligence  of  the  defendant  This,  then,  is 
the  duty  which  he  charges  the  defendant  owed  him.  And 
his  recovery,  if  recovery  be  had,  must  be  based  upon  a  breach 
of  this  duty.  Humptoii  v.  TJnierkircher,  97  Iowa,  609.  In 
that  case  it  is  said :  "It  is  essential,  in  any  suit  for  negli- 
gence, that  a  particular  duty  n^lected  be  declared  upon. 
The  recovery  cannot  be  had  for  one  breach  on  a  petition 
counting  upon  another."  In  the  case  of  Way  v.  Railroad 
Co,,  73  Iowa,  463,  plaintiff  sought  to  recover,  as  a  passenger, 
for  negligence  in  making  a  coupling,  and,  on  appeal  to  this 
court,  it  was  held  that  he  was  not  a  passenger.  The  case 
being  remanded,  plaintiff  filed  an  amendment  to  his  petition, 
retaining  the  allegations  of  the  original  petition,  and,  in 
addition,  alleging  that  the  injury  was  caused  by  the  gross 
negligence  of  the  employes  in  charge,  of  the  train.  On  the 
second  appeal  it  was  contended  that  there  could  be  no  recov- 
ery without  proof  that  plaintiff  was  a  passenger.  Answer- 
ing that  contention,  we  said :  "But  we  think  this  position  is 
not  maintainable ;  for,  while  the  defendant  would  have  been 
liable  if  his  intestate  had  been  a  passenger  and  the  injury 
had  been  occasioned  by  but  slight  negligence  on  its  part,  it 
would  also,  under  the  statute  (Code  1873,  section  1307), 
be  liable  even  though  that  relation  did  not  exist,  if  the  injury 
was  caused  by  the  gross  negligence  or  mismanagement  of  the 
employes  in  charge  of  the  train.  So  that  the  allegation  that 
he  was  a  passenger  was  redundant,  if  plaintiff  relied  upon 
the  averment  of  gross  negligence,  as  also  was  that  averment 
if  he  relied  upon  the  allegation  that  intestate  was  a  pas- 
senger. The  petition  alleged  two  states  of  fact,  upon  either 
of  which  defendant  would  be  liable;  and  some  of  its  aver- 
ments, while  material  to  one  of  these,  are  redundant  as  to 
the  other^  and  plaintiff  was  entitled  to  recover  if  he  had 
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established  either  of  them,  even  though  he  had  failed  to 
prove  the  allegations  which  as  to  it  were  redundant  Pos- 
sibly he  could  have  been  required,  upon  proper  motion,  to 
strike  one  of  the  averments  or  to  plead  the  two  states  of  tact, 
in  separate  counts.  But  no  such  motion  was  made.  Verj 
clearly,  we  think  his  right  of  recovery  was  not  defeated 
alone  by  the  failure  to  prove  the  allegation  that  the  intestate 

was  a  passenger  at  the  time  of  the  injury."  From 
2  this  case  it  clearly  appears  that  there  is  a  marked 

distinction  between  an  action  by  a  passenger,  who 
may  recover  for  slight  negligence,  and  an  action  by  a  tres- 
passer, who  may  only  recover  for  gross  negligence,  and  that 
the  mere  charge  of  negligence  does  not  carry  with  it  a  charge 
of  gross  negligence.  Plaintiff's  petition  not  only  charges 
that  he  was  a  pas&snger,  and  that  defendant  owed  him  the 
duty  which  that  relation  imposes,  but  it  simply  counts  on 
negligence,  and,  of  course,  that  degree  of  negligence  which 
the  particular  duty  imposes.  It  is  not  even  inferentially 
charged  that  the  defendant  was  guilty  of  gross  negligence, 
and  it  is  apparent  that  the  court  erred  in  submitting  to  the 
jury  the  question  of  plaintiff's  right  to  recover  as  a  tres- 
passer. As  there  was  no  charge  of  gross  negligence,  we  can- 
not say,  as  we  did  in  the  Way  Case,  that  the  allegation  that 
plaintiff  was  a  passenger  may  be  treated  as  redundnt 
Defendant  was  not  called  upon  to  meet  the  issue  of  gross 
negligence,  and  therefore  the  court  erred  in  giving  the 
instruction  complained  of. 

II.  The  court  further  instructed  that  the  presumption 
was  that  plaintiff  was  a  passenger  upon  the  train  at  the  time 
he  was  injured.  That  rule  is  no  doubt  correct  when  applied 
to  a  case  where  the  injured  party  is  found  upon  a  regular 
passenger  train,  or  upon  a  train  carrying  passengers  in  gen- 
eral, but,  as  applied  to  the  undisputed  facts  in  this  case,  it 

was  erroneous.     A  "passenger,"  in  the  legal  sense  of 

3  the  term,  is  one  who  travels  in  some  public  convey- 

ance,  by  virtue  of  a  contract,  express  or  implied,  with 
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the  carrier,  as  to  the  payment  of  fare,  or  that  which  is 
accepted  as  an  equivalent  therefor.     Railroad  Co.  v.  Price, 
96  Pa.  St  267.    As  a  general  rule,  every  one  on  a  passenger 
train  of  a  railroad  company,  and  there  for  the  purpose  of 
carriage,  with  the  consent,  express  or  implied,  of  the  com- 
pany, is  presumptively  a  passenger.    Railroad  Co.  v.  Thamp- 
s(m,  107  Ind.  442  (8  IS.  E.  Rep.  18,  and  9  X.  E.  Rep.  357). 
Buit  there  must  be  some  form  of  acceptance  by  the  company 
of  the  person  as  a  passenger.     This  acceptance  need  not  be 
direct  or  express,  but  may  be,  and  generally   is,  implied 
from  circumstances.     And  if  the  train  be  a  regular  pas- 
senger train,  or  a  train  carrying  passengers  in  general,  or  a 
special  train  fitted  for  the  carriage  of  persons  in  general, 
and  a  person  boards  such  train   without  notice  that  it  is 
reserved  for  particular  persons,  no  doubt  the  presumption 
will  arise  that  he  was  a  passenger.    But  railroad  companies 
have  the  right  to  run  trains  which  do  not  carry  passengers, 
or  to  run  trains  for  a  particular  person,  or  for  a  particular 
class  of  persons,  and,  if  one  boards  such  a  train  with  notice 
of   its    character,    he   is   not    presumptively    a    passenger. 
Whether  he  should  be  treated  as  a  passenger  or  not  depends 
upon  the  circumstances  of  each  particular  case.     See  Wagner 
V.  Railroad  Co.,  97  Mo.  512  (10  S.  W.  Rep.  486)  ;  Railroad 
Co.  V.  Headland,  18  Colo.  Sup.  477  (33  Pac.  Rep.  185); 
Eaton  V.  Railroad  Co.,  57  N.  Y.  382 ;  Railroad  Co.  v.  Black, 
87  Tex.  Sup.  160  (27  S.  W.  Rep.  118).    If  the  train  is  not 
designed  for  the  use  of  passengers  in  general,  there  is  no 
implied  acceptance  of  one  who  enters  upon  it  without  right, 
as  a  passenger.     But  if  it  be  fitted  up  for  the  carriage  of 
passengers,  and   is  placed   in  such  a  position  that  persons 
may  be  induced  to  enter  upon  it  as  passengers,  then  it  must 
be  shown  that  these  persons  had  notice  or  knowledge  that 
it  is  not  intended  for  their  use.    People  v.  Douglass,  87  Cal. 
281  (25  Pac.  Rep.  417) ;  Railroad  Co.  v.  Singleton,  66  Ga. 
252;  Rosenbaum  v.  Railroad  Co.,  38  Minn.  173  (36  N.  W. 
Rep.  477) ;  Keaivng  v.  Railroad  Co.,  97  Mich.  164  (66  N. 
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W.  Rep.  346) ;  Wagner  v.  Railroad  Co.,  supra;  Haase  v. 
Navigation  Co.,  19  Or.  354  (24  Pac.  Rep.  238).  In  the 
case  before  us,  the  evidence  shows,  without  dispute,  that  the 
train  was  chartered  and  run  at  a  fixed  price  per  car  for  the 
exclusive  use  of  the  Pioneer  Association  and  their  families, 
and  was  not  for  the  traveling  public.  The  train  was  for  the 
exclusive  use  of  the  excursionists,  and  no  tickets  were  sold  to 

the  general  public  for  use  on  this  train.  While  it 
4  may  be  true  that  plaintiff  had  no  knowledge  of  the 

terms^of  the  contract  under  which  the  train  was  char- 
tered, and  it  may  be  he  did  not  know  that  tickets  were  not 
sold  for  that  train,  yet  he  did  know,  or  must  have  known^ 
that  it  was  a  special  train,  run  for  a  particular  class  of  per- 
sons ;  that  it  did  not  stop  at  the  regular  stations ;  and  that  it 
was  not  left  in  such  a  place  as  that  an  invitation  waft 
impliedly  extended  to  all  persons  to  take  passage  thereon. 
There  is  no  presimiption,  therefore,  that  he  was  a  passenger 
upon  this  train.  His  recovery  must  be  on  the  theory  that  he 
was  a  passenger,  notwithstanding  the  train  was  a  special 
one.  In  other  words,  it  must  be  shown  that  some  agent  oi 
employe  of  the  company,  having  authority,  accepted  him  as 
a  passenger,  and  permitted  him  to  ride  upon  the  train.  The 
instruction  that  he  was  presumptively  a  passenger  was  there- 
fore erroneous. 

III.  It  is  argued  that  there  is  no  evidence  in  the 
record  tending  to  show  that  the  plaintiff  was  accepted  as  a 
passenger,  and  that  the  court  erred  in  refusing  to  direct  a 
verdict  for  defendant,  and  in  refusing  to  give  certain  instruc- 
tions ask^  by  it  to  the  affect  that  plaintiff  was  not  a  pas- 
senger, and  therefore  could  not  recover.  The  evidence 
adduced  to  sustain  the  proposition  that  the  defendant 
accepted  plaintiff  as  a  passenger  is  as  follows:  Plaintiff 
testified  that,  desiring  to  go  to  Missouri  Valley  upon  the 
excursion  train,  he  went  to  the  ticket  office  to  get  a  ticket ; 
that  the  agent  was  busy  talking  with  some  person  in  the 
baggage  room,  and,  being  admonished  that  there  was  not 
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much  time,  he  started  to  the  train  without  asking  for  a  ticket 
He  says :     "As  I  went  down  to  the  train,  I  met  the 
6  conductor  of  the  excursion  train.      His  name  was 

Reed.  I  had  known  him  to  be  a  conductor  in  the 
service  of  the  Chicago  &  Northwestern  Company  for  two  or 
three  years.  As  I  started  down  to  the  train,  I  met  the  con- 
ductor just  about  the  end  of  the  far  end  of  the  platform,  and 
I  asked  him  if  he  was  going  to  stop  in  Missouri  Valley,  and 
he  said  he  didn't  know, — didn't  have  his  orders  yet.  I 
asked  him  when  he  would  start.  He  said,  'just  as  quick  as 
he  could  get  his  orders;'  and  I  started  to  the  train  then. 
After  that,  and  before  I  entered  the  train,  I  saw  the  con- 
ductor again  up  near  the  front  end  of  the  train,  near  the 
engine,  and  had  a  conversation  with  him  there.  I  was  stand- 
ing about  the  front  end  of  the  baggage  car,  close  to  it.  I 
then  again  asked  him  if  he  was  going  to  stop  in  Missouri 
Valley,  and  he  said,  'No;  he  was  going  to  stop  at  Loveland, 
and  meet  No.  7.'  I  said  that  would  do  me,  and  I  would 
come  back  to  Missouri  Valley  on  No.  7,  and  I  got  right  on 
the  train  then.  The  conductor  was  standing  right  there  by 
me.  There  was  no  crowd  to  attract  his  attention.  There 
was  two  or  three,  or  a  few,  standing  around  at  that  time. 
It  was  shortly  before  the  train  started.  I  boarded  that  train 
in  the  presence  of  the  conductor."  He  further  said:  "I 
could  not  tell  a  Union  Pacific  Pioneer  excursionist  from  any 
other  stranger.  I  was  not  one  myself."  He  also  said:  "I 
intended  to  pay  my  fare  on  the  train  in  which  I  was  at  the 
time  of  the  collision,  and  had  the  money  with  which  tx>  pay 
it."  Another  witness  testifies:  "I  saw  the  conductor,  and 
heard  him  have  a  conversation  with  the  plaintiff,  right  close 
to  the  engine,  just  after  he  handed  his  orders  to  the  engineer. 
He  handed  him  something.  I  couldn't  say  it  was  orders. 
Plaintiff  asked  him  if  he  was  going  to  stop  at  the  Valley, 
and  he  said,  'No,  they  would  pass  No.  7  or  some  other  train.' 
They  was  going  to  wait  for  some  train.  Jim  said  that  would 
do  him  all  right;  that  he  would  come  back  on  No.  7.     Then 
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Jim  got  on  the  train.  The  conductor  was  there  at  the  time. 
The  conductor  just  hesitated,  and  answered  the  plaintiff, 
and  then  just  started  off  as  soon  as  he  was  through  with  the 
conversation.  I  believe  he  was  saying  something,  and  didn't 
wait  to  finish  it  before  he  started  off.  I  suppose  he  wa* 
busy."  It  also  appears  that  a  number  of  persons  got  on  the 
train  at  Council  Bluffs,  and  rode  to  Logan,  some  of  whcwn 
were  members  of  the  association  and  their  families  residing 
in  that  city,  and  others  were  persons  joining  friends  among 
the  excursionists.  A  few  persons  got  on  at  Missouri  Valley, 
and  were  carried  to  Logan,  and  a  number  of  persons,  who 
had  come  from  Missouri  Valley  by  regular  train,  boarded 
the  excursion  train  to  return  to  Missouri  Valley,  and  were 
injured  in  the  collision. 

We  think  this  evidence,  in  connection  with  some  other 
circumstances  disclosed,  justified  the  court  in  submitting  the 
question  as  to  plaintiff's  being  a  passenger,  by  reason  of  his 

acceptance  as  such  by  the  conductor,  to  the  jury. 
6  Even  if  the  train  was  not  made  up  for  the  carriage 

of  passengers  in  general,  the  defendant,  through  its 
conductor,  had  the  right  to  accept  such  passengers;  and,  if 
the  conductor  did  accept  the  plaintiff  as  such  passenger,  he 
will  be  treated  as  such,  in  the  absence  of  notice  of  knowl- 
edge on  his  part  of  any  limitations  upon  the  conductor's 
authority.  See  Railroad  Co.  v.  Wheeler,  35  Kan.  Sup.  185 
(10  Pac.  Rep.  461)  ;  Railroad  Co.  v.  Yarbrough,  83  Ala, 
238  (3  South.  Eep.  477)  ;  Wilton  v.  Ra/Uroad  Co.,  107  Mass. 
108 ;  Sherman  v.  Railroad  Co.,  72  Mo.  62 ;  Everett  v.  Rail- 
way  Co.,  9  Utah,  340  (34  Pac.  Eep.  289)  ;  Railroad  Co.  v. 
Muhling,  30  HI.  9 ;  Railroad  Co.  v.  Frazer,  55  Kan.  582  (40 
Pac  Rep.  923) ;  Durm  v.  Railway  Co.,  58  Me.  187;  Creed 
V.  Railway  Co.,  86  Pa.  St.  139.  For  the  errors  above  pointed 
out,  the  judgment  of  the  district  court  is  reversed. 

Granger,  J.,  absent,  and  taking  no  part. 
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Waterman^  J.  (dissenting. — I  do  not  agree  with  the 
majority  in  what  is  said  in  the  second  division  of  the  fore- 
going opinion.  It  seems  to  be  assumed  that  the  instructioii 
treated  of  was  given  as  a  conclusion  based  upon  all  the  evi- 
dence in  the  case;  but  this  is  not  correct.  The  instruction, 
in  its  material  part,  is  as  follows :  "One  riding  on  a  railroad 
car  is  presumed,  prima  facie,  to  be  there  lawfully,  having 
paid,  or  being  liable  when  called  on  to  pay,  his  fare;  and 
V7here  one  enters  a  railroad  car  in  good  faith,  for  the  purpose 
af  taking  passage  thereon,  in  a  train  carrying  passengers, 
intending  to  pay  his  fare  when  called  upon,  he  becomes  a 
passenger,  though  no  fare  has  in  fact  been  paid.''  Following 
this,  and  in  the  same  paragraph  of  the  charge,  it  was  left 
to  the  jury  to  say,  under  proper  directions,  whether  this 
presumption  was  rebutted  or  overcome  by  the  facts  disclosed 
in  evidence,  as  to  the  character  of  this  train,  so  far  as  known 
to  Fitzgibbon,  and  the  circumstances  under  which  he  took 
passage.  The  instruction  is  sustained  by  authority.  Fetter 
Carriers  of  Passengers,  1195 ;  Creed  v.  Railway  Co,,  86  Pa^ 
St  139 ;  Railvmy  Co.  t\  Books,  57  Pa.  St.  339 ;  Devnre  v. 
Railway  Co.,  148  Mass.  343  (19  N.  E.  Rep.  523) ;  White- 
head V.  Railway  Co.,  99  Mo.  Sup.  263;  6  L.  R.  A.  409  (11  8. 
W.  Rep.  751).  The  case  will  Lave  to  be  reversed  for  the  error 
in  submitting  to  the  jury  the  issue  of  gross  negligence,  but  in 
all  other  respects  I  think  the  action  of  the  trial  court  was  correct. 

Robinson,  C.  J.,  concurs  in  this  dissent. 


Elwood  Hadlbt  et  al..  Appellants,  v.  Allen  Stalker  et  al. 

Gifts:  TIME  MADE.  Rights  of  creditors,  A  fipraDtor,  in  consideration 
of  love  and  afiPection.  executed  a  deed  of  a  stock  farm  to  one  of 
his  two  sons  who  was  born  and  raised  thereon .  Several  years 
before,  when  he  moved  therefrom  and  bis  son  and  wife  took  pos- 
session, he  told  them  he  woald  give  the  son  the  place,  with  the 
understanding  that  he  would  remunerate  bis  brother,  to  whom  he 
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had  already  giyen  some  property,  bat  not  as  mach  as  the  farm 
was  worth.  He  said  he  would  leave  the  live  stock  which  was 
worth  about  thirteen  hundred  dollars  on  the  place,  and  that  his 
son  misht  talie  possession  of  it,  and  pay  him  out  of  the  proceeds 
thereof  an  amount  each  year  to  reimburse  his  brother,  and  the 
son.paid  two  hundred  and  fifty  dollars  for  a  half  interest  therein. 
When  the  grantor  left,  he  said  that  he  and  his  wife  were  going  to 
leave  the  son  on  the  farm,  that  he  wanted  him  to  take  good  care 
of  it,  to  improve  it  and  to  know  that  any  improvements  he  made 
were  his.  Thereafter  the  grantor  and  his  son  treated  the  stock 
as  if  each  owned  a  half  interest  equally,  sharing  the  expenses, 
profits,  and  expenses  of  keeping  and  renewing  the  herd.  The  son 
paid  the  taxes  on  the  stock  but  made  no  permanent  improve- 
ments,  and  the  grantor  paid  the  taxes  on  the  farm.  The  son 
intimated  that  his  brother  had  been  paid  enough,  and  purchased 
his  father's  interest  in  the  stock  for  four  hundred  and  twenty-five 
dollars,  and  the  deed  was  soon  after  made  and  recorded  without 
his  knowledge.  Sometime  before  the  conveyance,  the  cantor 
became  insolvent  and  a  bank  in  which  he  was*interested  had  been 
for  a  considerable  time  kept  in  operation  solely  on  hio  apparent 
responsibility  as  owner  of  the  farm.  The  grantor  must  have 
known  when  he  sold  the  stock  that  his  bank  was  pressed.  Beld^ 
that  no  gift  of  the  farm  was  made  until  the  deed  was  executed, 
and  hence  it  was  void  as  to  creditors. 

Appeal   from   KeoJcuk    District   Court. — Hon.    D.    Ryan.. 

Judge. 

Thursday,  May  25,  1899. 

Plaintiffs  are  judgment  creditors  of  the  defendant 
Allen  Stalker,  and  they  bring  this  action  in  equity,  seeking 
to  subject  to  the  payment  of  their  claims  a  tract  of  Jand,  the 
title  to  which  is  in  Milo  Stalker,  another  defendant  There 
was  a  decree  in  favor  of  defendant.  Plaintiffs  appeal. — 
Heversed. 

C.  II.  Machey,  Woodin  &  Son,  D.  T.  Stockman,  Hamr 

ilton  &  Donahoe  and  C.  M.  Brown  for  appellants. 

C.  A.  Carpenter,  W.  R.  Lewis  and  A.  O.  Schidte  for 
appellees. 
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Watebman,  J. — Allen  Stalker  was,  in  1889,  a  wealthy 
farmer  of  Keokuk  county.  He  resided  upon  a  farm  of  three 
hundred  and  twenty  acres,  valued  at  about  fifteen  thousand 
dollars,  near  Kichland.  Besides  this  farm,  he  owned  other 
real  estate,  and  was  possessed  of  some  eighteen  thousand  dol* 
lars  in  moneys  and  credits.  Some  years  prior  to  the  date 
mentioned,  he  engaged  in  the  banking  business  in  Richland, 
as  a  member  of  the  firm  of  Charlton  &  Stalker,  and  he  con- 
tinued in  this  business  until  October,  1895,  when  he  was 
overtaken  by  disaster  which  gave  rise  to  this  controversy. 
Stalker  had  two  sons,  Asberry  and  Milo.  Upon  Asberry's 
marriage,  which  occurred  prior  to  1889,  the  father  gave  him 
a  farm  of  one  hundred  and  forty  acres  and  two  hundred  dol- 
lars in  cash,  and  shortly  afterwards  one  thousand  dollars 
more  in  money,  and  in  1892  gave  him  another  tract  of  eighty 
acres  of  land,  which  cost  two  thousand  eight  hundred  dol- 
lars. Inj  1889  Milo  married.  Without  going  into  details, 
it  is  enough  to  say  that  at  the  father's  request  Milo  and  his 
wife  took  possession  and  charge  of  the  home  farm,  Allen 
Stalker  and  wife  moving  to  Richland,  where  they  continifed 
to  reside  thereafter.  On  September  7,  1895,  without  the 
knowledge  of  the  grantee,  Allen  Stalker  and  wife  executed  to 
their  son  Milo  a  deed  for  the  three  hundred  and  twenty-acre 
farm,  and  left  the  instrument  with  the  county  recorder  to 
be  entered  of  record.  About  the  middle  of  the  succeeding 
month  the  firm  of  Charlton  &  Stalker,  which  had  long  been 
insolvent,  failed,  the  sheriff  taking  possession  of  all  assets. 
After  this  Milo  took  the  deed  from  the  recorder's  office.  The 
deed  purported  to  be  made  in  consideration  of  "love  and 
affection."  It  is  claimed  by  defendants  that  this  farm  was 
given  Milo  at  the  time  Allen  Stalker  moved  to  Richland,  in 
1889;  that  the  gift  was  at  once  executed  by  giving  Milo 
possession.  There  is  evidence  tending  to  show  that  at  this 
time  Allen  Stalker  intended  giving  this  farm  to  Milo  subject 
to  certain  payments  which  the  latter  was  to  make.     The 

arrangement  is  thus  described  by  Allen  Stalker:     "I  told 
Vol.  108  la— 40 
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him  that  I  would  give  him  the  place.  That  Asberry  hadn't 
had  so  much  as  he  had,  and  that  we  would  have  to  remunerate 
him,  and  do  something  more  for  him,  if  he  had  the  whole 
place ;  and  I  wanted  him  to  have  it  all.  For  a  day  or  two 
we  talked  over  plans  and  ways  about  the  stock,  so  I  got 
along  to  this  plan :  That  I  would  just  leave  the  stock  on  the 
place,  and  let  him  take  possession  of  it,  and  that  he  mi^t 
pay  me  an  amount  each  year  out  of  the  proceeds  of  the  stock 
that  was  sold  to  reimburse  Asberry,  and  make  him  up, — that 
is,  take  off  of  the  one  and  add  to  the  other;  and  proposed 
that  he  give  me  the  one-half,  or,  that  is,  he  pay  me  what  he 
could  toward  the  stock  that  was  on  the  place,  and  then,  when 
anything  was  sold,  just  divide  equal, — he  might  take  half  and 
pay  me  half, — and  he  accepted  that.  That  he  was  to  pay 
me  a  certain  amount,  and  then  as  an  interest  in  the  stock  that 
was  on  the  place.  We  had  the  cattle  and  hogs  and  sheep. 
He  was  to  pay  me  two  hundred  and  fifty  dollars,  as  I 
remember  it.  There  was  two  hundred  dollars  of  it,  I  know 
exactly,  was  to  be  paid.  The  other  fifty  dollars  I  can't 
remember  how  that  was  paid.  Ihave  it  in  my  mind  it  wa» 
two  hundred  and  fifty  dollars  he  was  to  pay.^'  This  was 
the  preliminary  talk  as  to  the  claimed  donor's  intention. 
The  gift  was  made  or  completed,  as  is  now  asserted,  at  the 
breakfast  table  on  the  day  the  old  people  moved.  Allen 
Stalker  tells  of  the  matter  in  these  words:  "The  morning 
my  wife  and  I  were  going  to  move,  as  we  were  sitting  at  the 
breakfast  table,  I  said  to  them:  ^Now,  Milo,  we  are  going 
to  move  to  town,  and  leave  you  here  with  the  farm,  and  I 
want  you  to  take  good  care  of  it,  and  try  to  do  well  by  it, 
as  I  have  tried  to  do,  and  improve  it  all  you  want  to ;  and 
any  improvements  that  you  are  a  mind  to  put  on  it  I  want 
you  to  know  that  you  are  working  for  yourselves.'  I  also 
spoke  of  the  arrangement  that  we  had  entered  into,  so  that 
there  might  be  nobody  in  the  dark  about  it"  The  live  stock 
mentioned  was  worth  about  one  thousand  three  hundred  dol- 
lars.   Milo  paid  the  two  hundred  and  fifty  dollars  for  a  one- 
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half  interest.    After  this,  the  stock  was  fed  and  marketed  by 
Milo,  and  the  gross  receipts  equally  divided  between  him  and' 
his  father.    They  paid  in  equal  shares  for  all  stock  purchased, 
to  renew  the  herd.    The  total  receipts  from  sales  of  stock  up^ 
to  August,  1895,  were  over  eleven  thousand  dollars.    About 
two  thousand  dollars  of  this  was  expended  from  time  to  time- 
to  purchase  other  stock.     Asberry  was  given  an  additionat 
sum  of  two  thousand  eight  hundred  dollars,  in  1892,  in  the 
farm  of  which  we  have  already  spoken.     In  August,  1895^ 
Milo  told  his  father,  in  substance,  that  he  thought  he  had. 
paid  enough  to  make  matters  even  between  him  and  Asberry- 
The  father  assenting,  Milo  purchased  his  interest  in   the- 
stock  on  hand  for  four  hundred  and  twenty-five  dollars,  and. 
afterwards,  as  stated,  the  deed  was  executed.     During  the 
years  from  1889  to  1895,  inclusive,  Allen  Stalker  paid  the 
taxes  on  the  farm,  and  Milo  paid  taxes  on  the  stock.    Milo 
made   certain   improvements   upon    the   farm   during   this 
period,  but  they  were  inexpensive,  and  substantially  all  of 
such  a  character  as  were  necessary  for  his  immediate  use. 
We  cannot  follow  counsel  through  all  the  incidents  of  the 
case  without  unduly  lengthening  this  opinion.    We  shall  con* 
tent  ourselves  with   giving   our  conclusions.     That   AUeiv 
Stalker,  when  he  left  the  farm  in  1889,  intended  some  time 
to  give  it  to  Milo,  we  have  no  doubt.    That  he  then  made  a 
present  gift  of  it,  we  do  not  believe.     Neither  is  there  any 
warrant  for  saying  that  the  transaction  was  in  part  a  gift  and 
in  part  a  sale.    The  amount  Milo  was  to  pay  was  never  fixed^, 
or  even  approximated.    As  a  matter  of  fact,  he  paid  nothing. 
He  and  his  father  were  in  partnership  in  the  keeping  and 
selling  of  live  stock,  and  they  divided  the  profits.    That  is  all 
there  is  of  it.     Milo  gave  nothing  out  of  his  share.     The 
father  furnished  the  farm,  and  paid  one-half  the  cost  of 
the    stock,    and    Milo    did    the    work.      Milo    had    much, 
the  best  of  this  transaction.     In  August,  1895,  when  the 
father  sold  his  interest  in  the  cattle  to  Milo,  he  was  well 
aware  that  the  bank  was  in  financial  difficulty.    He  may  no* 


i- 


628  Hadlbt  v.  Stalker.  [108  Iowa 

have  known  its  exact  condition,  but,  even  in  the  absence  of 
direct  evidence  as  to  his  knowledge,  we  should  be  unable  to 
agree  with  his  counsel,  who  assert  that  he  was  wholly  igno- 
rant of  the  business  or  its  condition.  He  had  been  connected 
with  this  bank  for  many  years,  had  taken  a  part  in  its  man- 
agement, and  must  have  been  to  some  extent  familiar  with 
the  business.  It  is  undisputed  that  in  August,  1895,  he  knew 
the  bank  was  pressed  for  money;  that  some  of  its  paper 
had  been  dishonored.  It  cannot  be  other  than  true  that  the 
bank  was  kept  in  operation  for  a  considerable  time  solely  on 
Stalker's  apparent  responsibility,  and  this  valuable  farm 
was,  so  far  as  the  public  knew,  a  part  of  his  assets.  Mile's 
possession  of  the  farm  is  hardly  a  factor  in  the  case.  He 
was  bom,  and  had  always  lived,  upon  it.  Both  parties  offer 
in  evidence  oral  admissions  and  declarations  of  Allen  and 
Milo  Stalker,  some  in  support  of,  and  others  adverse  to,  the 
latter's  title.  We  allow  them  but  little  weight.  They  are  all 
of  that  character  which  it  is  said  should  be  received  with 
great  caution, — random  statements  made  in  casual  conversa- 
tion. 1  Greenleaf  Evidence,  200;  Allen  v.  Kirk,  81  Iowa, 
658 ;  Martin  v.  Town  of  Algona,  40  Iowa,  392.  So  far  as  the 
acts  and  conducts  of  these  parties  after  1889  are  concerned, 
nothing  is  shown  that  is  inconsistent  with  the  relation 
between  them  of  landlord  and  tenant,  and  the  fact  that  Allen 
Stalker  continued  during  these  years  to  pay  the  taxes  on  this 
farm  is  very  significant  in  support  of  the  existence  of  such 
relation.  Our  conclusion  is  that  no  gift  of  this  land  was 
made  until  the  execution  of  the  deed  on  September  7,  1895, 
that  the  claims  of  plaintiffs  were  in  existence  at  the  time, 
that  the  grantor  was  then  insolvent,  and  the  transfer  is 
therefore  invalid  as  against  the  indebtedness  which  is  here 
asserted.    The  decree  of  the  district  court  will  be  rbveesbd. 
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Frank  P.  Lamb  v.  The  City  of  Oedab  Rapids,  Appellant. 

Negligence:    streets.    The  responsibility  of  a  municipal  oorporation 

1  for  the  condition  of  its  streets  extends  to  natural  defects  and 
obstructions  permitted  to  remain  when  the  street  is  opened  for 
public  use,  it  being  assumed  for  the  purpose  of  this  case  that  such 

8  responsibility  does  not  attach  where  the  defect  is  outside  of  so 
much,  of  the  street  as  is  customarily  used  by  the  public. 

Notice.    Where  a  city  has  sufficient  notice  of  an  alleged  defect  in  a 

2  street,  it  is  liable  for  injuries  caused  thereby,  where  it  fails,  in  the 
exercise  of  reasonable  care,  to  remove  or  remedy  the  defect. 

Instmelfont :  damages.  In  an  action  for  personal  injurief,  an 
instruction  to  allow  plaintiff  such  an  amount  as  "you  belieye  from 
5  the  evidence  he  was  justly  entitled  to/*  refers  as  well  to  future  as 
to  past  damages,  it  requires  the  jury  to  make  such  allowance  for 
future  damages  as  it  believed  from  the  evidence  plaintiff  is  entitled 
to,  and  it  is  not  erroneous  for  indefiniteness. 

Same.  An  instruction  in  an  action  to  recover  for  negligent  injuries 
is  not  erroneous  for  failure  to  give  any  rule  for  estimating  the 
amount  to  be  allowed  for  loss  of  future  earnings,  where  it  tells 

5  the  jury  to  consider  the  abilities  of  plaintiff  to  earn  wages  at  the 
time  of  the  injury  and  also  his  ability  to  earn  wages  since  the 
injury,  and  **allow  him  such  amount  as  you  believe  from  the  evi- 
dence he  is  entitled  to." 

Prbpondkranob:    Harmless  error.    An  instruction  that  by  a  pre- 
ponderance of  evidence  was  meant  the  greater  weight  and  value 
4    thereof,  and  not  the  greater  number  of  witnesses,  though  mislead- 
ing, could  not  be  prejudicial  to  defendant,  where  the  greater 
number  of  witnesses  testified  for  plaintiff. 

Same.    An  instruction  to  allow  plaintiff  the  expense,  "if  any,*'  for 
7    nursing  is  not  prejudicially  erroneous,  where  there   was  no  evi- 
dence of  such  expense,  as  the  jury  were  limited  to  expense  shown. 

DsFiNiTRNESS.  BequesL  J  is  not  erroneous  to  instruct  the  jury  in  a 
negligence  action  to  allow  as  damages  ''such  amount  as  you 

6  believe  from  the  evidence  he  is  justly  entitled  to,**  and,  in  the 
absence  of  a  request  for  more  definite  instructions,  such  request  is 
sufficient. 

Appeal   from  Zvrm   District   Court. — ^Hon.    William    G. 

Thompson,  Judge. 
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Action  at  law  to  recover  on  account  of  personal  injuries 
alleged  to  have  been  caused  by  negligence  on  the  part  of  the 
defendant.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

Warren  Harma/n,  J.  J.  Powell,  John  N,  Hughes,  and 
J^owell  &  Harman  for  appellant 

Chas.  A.  Clarh  &  Son  for  appellee. 

Robinson,  C.  J. — In  March,  1895,  the  plaintiff,  while 
assisting  in  the  loading  of  a  piano  onto  a  dray  in  a  street  of 
the  defendant,  fell  upon  the  stump  of  a  small  tree,  and 
received  severe  injuries.  He  allies  that  the  accident 
occurred  at  a  place  where  there  was  business  property  on  each 
«ide  of  the  street,  and  that  it  was  the  duty  of  the  defendant 
to  keep  the  street  at  that  point  in  a  safe  condition  for  the 
transaction  of  business,  and  free  from  dangerous  defects  and 
•obstructions  of  every  character  which  might  interfere  with 
the  use  of  the  street;  that  the  stump  referred  to  constituted 
:ft  defect  and  an  obstruction  in  the  street,  and  a  source  of 
-danger,  for  which  the  defendant  was  responsible.  The 
answer  pleads  contributory  negligence  on  the  part  of  the 
plaintiff,  and  avers  that  the  stump  was  not  in  a  part  of  the 
street  worked  and  used  for  public  travel,  but  in  a  part 
allowed  by  the  defendant  to  the  owners  of  adjoining  prop- 
erty for  use  as  a  street  park. 

I.  The  appellant  first  complains  of  a  refusal  of  the 
-court  to  give  an  instruction,  a  copy  of  which  is  as  follows: 
^Tirst.  The  testimony  shows  without  contradiction  that 
some  years  prior  to  the  alleged  injury  the  city  council  of  the 
city  of  Cedar  Rapids,  defendant  in  this  action,  had  passed 
an  ordinance  granting  property  owners  in  said  city  owning 
lots  abutting  or  lying  along  streets  eighty  feet  wide  the  right 
to  use  twenty  feet  of  the  street  next  to  their  property  for  the 
j)urpo?e  of  parks  or  grass  plats,  and  such  property  owners 
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had  the  right  to  use  that  part  of  the  street  next  to  their  lots 
for  the  purpose  of  beautifying  the  same  in  different  ways, 
including  the  right  to  plant  shade  trees  and  make  grass  plats. 
It  also  appears  that  Third  street  west  was  eighty  feet  wide 
at  the  place  of  the  alleged  injury.  Therefore  the  property 
owners  on  each  side  of  the  street  where  the  alleged  injury 
happened  were  entitled  to  occupy  so  much  of  the  street  as 
abutted  on  their  respective  lots;  such  occupation  being  lim- 
ited to  twenty  feet  from  the  lot  line,  leaving  forty  feet  in 
the  central  portion  of  the  street  for  vehicles  and  teams,  and 
being  further  limited  to  the  uses  set  forth  in  the  ordinance 
which  has  been  introduced  in  evidence.  If  you  find  that  up 
to  the  time  of  the  alleged  injury  the  city  authorities  had 
never  worked  or  improved  the  west  twenty  feet  of  Third 
street  west  between  Eighth  and  Ninth  avenues,  but  left'  that 
part  of  the  street  in  its  natural  condition,  then  you  will  find 
for  the  defendant,  unless  you  find  that  the  city  authorities 
had  failed  to  provide  a  reasonably  safe  roadway  of  sufficient 
width  to  accommodate  the  public  travel  on  that  part  of  the 
street."  The  first  part  of  the  instruction  is  sustained  by  the 
evidence,  and  the  last  part  refers  to  the  place  of  the  acci- 
dent, and  the  jury  would  have  been  authorized  to  find  that 
the  stump  was  within  the  part  of  the  street 'which  the  defend- 
ant had  authorized  the  owner  of  the  adjoining  property  to 
use  for  the  purpose  of  a  street  park,  and  which  the  defend- 
ant had  not  improved,  and  that  a  reasonably  safe  roadway 
of  sufficient  width  had  been  provided  in  the  street,  but  out- 
side the  space  the  use  of  which  for  a  park  had  been  author- 
ized. Some  of  the  evidence  tended  to  show  that  the  street 
had  never  been  parked  nor  curbed  at  the  place  of  the  acci- 
dent, although  there  was  a  shallowj  gutter  at  some  distance 
from  the  lot  line  and  sidewalk  at  about  the  place  where  the 
outer  line  of  the  parking,  had  it  been  constructed,  would 
have  been;  that  hitching  posts  had  been  placed  within  that 
line  and  near  the  sidewalk ;  that  a  small  business  house  was 
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located  on  an  adjoining  lot ;  and  that  the  street  at  the  place 
of  the  accident  was  traveled  and  used  for  all  the  ordi- 

1  nary  purposes  of  a  street.  It  may  be  conceded,  for 
the  purposes  of  this  case,  that  the  duty  of  the  defend- 
ant to  keep  its  streets  in  reasonably  good  condition,  free  frwn 
defects  and  obstructions  dangerous  to  the  public,  extends 
only  to  so  much  of  each  street  as  is  customarily  used  by  the 
public.  See  Stafford  v.  City  of  Oshaloosa,  57  Iowa,  748; 
Fulliam  v.  City  of  Muscatine,  70  Iowa,  436,  9  Am.  &  Eng. 
Enc.  Law,  385;  Tiedeman  Municipal  Corporations,  section 
346.  But  it  is  not  true  that  a  municipal  corporation  is  not 
liable  for  the  defects  and  obstructions  in  a  street  left  in  its 
natural  condition  which  has  been  opened  to  public  usa  The 
corporation  may  be  under  as  great  obligation  to  remedy  a 
defect  or  to  remove  an  obstacle  in  one  case  as  in  the  other.- 
Hence,  as  the  jury  might  have  found  from  the  evidence  sub- 
mitted that  the  portion  of  the  street  in  question  had  been 

opened  to  public  travel,  and  that  it  was  the  duty  of  the  defend- 
ant to  keep  it  in  a  reasonably  safe  condition,  the  district  court 
properly  refused  to  give  the  instruction  we  have  set 

2  out.    The  court  charged  the  jury  that  if  the  defend- 
ant, having  had  sufficient  notice  of  the  allied  defect, 

in  the  exercise  of  reasonable  care  ought  to  have  removed  or 
remedied  it,  then  the  defendant  did  not  discharge  the  duty 
which  the  law  imposed  upon  it,  and,  as  applied  to  the  evi- 
dence, we  think  that  was  correct.  See  Stafford  v.  City  of 
Oskaloosa^  64  Iowa,  251 ;  Fosjiay  v.  Town  of  Olen  Haven,. 
25  Wis.  288 ;  NoHh  Manheim  Tp.  v.  Arnold,  119  Pa.  St 
381  (13  Atl.  Rep.  444)  ;  2  Dillon  Municipal  Corporations^ 
section  1008 ;  Elliott,  Eoads  &  Streets,  447.  Much  of  what 
we  have  said  applies  to  the  second  and  third  instructions 
asked  by  the  defendant  and  refused  by  the  courts  We  da 
not  think  the  court  erred  in  not  giving  either  of  them.  Some 
of  the  instructions  asked  by  the  defendant  and  refused  were 
based  in  part  upon  the  theory  that  the  owner  of  the  lot  in 
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front  of  which  the  accident  occurred  was  using  that  portion 
of  the  street  as  a  park.     Our  attention  has  not  been 

3  called  to  any  evidence  which  tends  to  show  that  such 
use  of  any  part  of  the  street  was  being  made  at  that 

time^  while  the  fact  appears  to  have  been  that  it  was  used 
for  the  ordinary  purposes  of  a  street.  If  it  was  so  used,  it 
was  the  duty  of  the  defendant  to  keep  it  in  reasonably  safe 
condition  for  that  purpose. 

II.  The  appellant  complains  of  a  portion  of  the  third 
paragraph  of  the  charge  given,  on  the  ground  that  the  court 
usurped  the  functions  of  the  jury,  and  decided  that  the 
stump  in  question  was  a  defect  for  which  the  defendant  was 
liable,  if  it  had  sufficient  notice  to  have  removed  it  before 
the  accident  occurred ;  but  an  examination  of  the  entire  par- 
agraph shows  that  the  complaint  is  not  well  founded. 
Whether  the  stump  constituted  a  defect  which  the  defendant 
ought  to  have  removed  was  submitted  to  the  jury  to  decide. 

III.  The  court  charged  the  jury  that  "by  a  preponder- 
ance of  the  evidence  is  meant  the  greater  weight  and  value 
of  the  evidence,  and  not  the  greater  number  of  witnesses.^' 
That  statement  is  in  a  sense  correct,  but  is  not  to  be  com- 
mended,  for  the  reason  that  in  some  cases  it  might  be  mis- 
leading, or  at  least  confusing.     A  preponderance  of 

4  the  evidence  may  or  may  not  be  given  by  the  greater 
number  of  witnesses.    But  prejudice  to  the  defendant 

could  not  have  resulted  in  this  case,  for  the  reason  that  the 
greater  number  of  witnesses  testified  for  the  plaintiff. 

IV.  The  seventh  paragraph  of  the  charge  to  the  jury 
was  as  follows :  "In  making  up  your  verdict,  if  you  find  for 
the  plaintiff,  you  will  consider  the  ability  of  the  plaintiff  to 
earn  wages  and  perform  labor  prior  to  the  time  of  the  alleged 
injury,  as  shown  by  the  evidence,  and  also  his  ability  to 
earn  wages  and  perform  labor  since  receiving  the  alleged 
injury,  the  time  he  lost,  if  any,  because  of  said  injury,  the 
expenses,  if  any,  for  medical  treatment  and  nursing,  and  the 
physical  pain  and  mental  anguish,  if  any,  you  find  he  haa 
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suffered  on  account  of  the  injury,  and  allow  plaintiff  suck 
amount  as  you  believe  from  the  evidence  he  is  justly  entitled 
to;  but,  in  arriving  at  the  amount,  if  any,  you  allow  for  loss 
of  future  earnings,  you  will  take  into  consideration  the  fact 
that  such  amount,  if  any,  will  be  paid  in  a  lump  sum,  and 
you  will  only  allow  for  the  present  worth  or  value  of  the 

same."  The  defendant  complains  of  that  paragraph 
5  on  two  grounds,  the  first  of  which  is  that  it  does  not 

give  any  rule  for  estimating  the  amount  to  be  allowed 
for  loss  of  future  earnings.  We  said  in  Fry  v.  Railroad  Co,, 
45  Iowa,  416,  of  an  instruction  which  directed  the  jury  to 
allow  the  plaintiff  in  that  case  "such  damages  as  will  fairly 
compensate  her  for  all  past,  present,  or  future  physical  suf- 
fering or  anguish,  which  is,  has  been,  or  may  be  caused  by 
said  injury"  that  it  was  too  broad,  and  permitted  the  jury  to 
enter  the  domain  of  conjecture,  and  indulge  in  speculation 
to  a  greater  extent  than  was  allowable;  that  the  jury  should 
have  been  directed  that  it  could  look  alone  to  the  evidence, 
and  determine  therefrom  what  damage  it  was  reasonably  cer- 
tain the  plaintiff  would  sustain  in  the  future;  and  that  an 
allowance  could  not  be  made  for  djimage  which  might  but 
w^as  not  reasonablv  certain  to  ensue.  In  the  case  of  Kendall 
V.  City  of  Albia,  73  Iowa,  241,  it  appeared  that  the  court 
had  charged  the  jury  that  if  the  plaintiff  in  that  case,  as  a 
result  of  an  accident  there  in  question,  had  "by  reason  of 
said  accident  suffered  bodily  pain  and  mental  anguish  to 
the  present,  and  will  so  suffer  in  the  future,  then  for  such 
pain  and  anguish,  past,  present,  and  future,  you  should  allow 
him  Hueh  sum  as  you  think  proper,  under  the  evidence,  with- 
out proof  of  any  special  sum."  That  was  modified,  how- 
ever, by  the  following :  "With  reference  to  future  damages, 
you  should  be  satisfied  from  the  evidence  that  they  wiU  f)rob- 
ably  be  sustained  by  the  plaintiff."  And  we  held  that  the 
two  instructions,  construed  together,  were  correct.  In  Ford 
V,  City  of  Des  Moines,  106  Iowa,  94,  we  considered  the  part 
of  a  charge  which  authorized  a  recovery  for  the  impairment 
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of  power  to  enjoy  life  by  reason  of  an  injury,  "and  for  such 
pain  and  inconvenience  and  impairment  of  enjoyment  for 
such  time  as  the  same  has  been  or  may  continue,  as  showTi 
by  the  evidence  in  the  future,  if  any,"  and  held  it  to  be  erro- 
neous for  the  reason  that  it  authorized  the  jury  to  allow  for 
that  which  was  merely  possible,  not  for  what  the  evidence 
showed  was   reasonably  certain   to   continue.      The 

6  charge  under  consideration  is  not  quite  so  definite 
and  certain  as  were  the  two  considered  in  the  case  of 

Kendall  v.  City  of  Albia,  supra;  but  it  is  not  correct  to  say 
that  no  rule  whatever  for  ascertaining  future  damages  was 
given.  The  direction  to  allow  plaintiff  "such  amount  as  you 
believe  from  the  evidence  he  is  justly  entitled  to"  referred  as 
well  to  future  as  to  past  damages,  and  required  the  jury  to 
make  such  an  allowance  for  future  damages  as  it  believed 
from  the  evidence  he  should  have.  The  jury  must  so  have 
understood  the  paragraph,  .and,  in  the  absence  of  a  request 
for  a  more  definite  instruction,  it  was  sufficient.     It 

7  is  further  insisted  that  the  paragraph  was  erroneous 
in   directing  the  jury   to  "consider     *     *     *     the 

-expenses,  if  any,  for  nursing,"  for  the  reason  that  the  evi- 
dence did  noti  show  that  the  plaintiff  incurred  any  expense 
for  nursing,  nor  that  the  services  rendered  were  of  any  value. 
The  only  evidence  in  regard  to  nursing  was  given  by  a  wit- 
ness who  stated  that  he  helped  take  care  of  the  defendant, 
and  helped  to  dress  his  wound.  It  is  not  shown  how  much 
the  witness  did,  nor  that  any  compensation  for  his  services 
had  been  made  or  was  expected,  and  the  evidence  would  not 
have  authorized  an  allowance  for  nursing.  In  Reed  v.  Rail- 
road Co.,  57  Iowa,  23,  the  district  court  directed  the  jury, 
in  case  it  found  for  the  plaintiff,  to  allow  for  "expenses  rea- 
sonably incurred  for  medical  care  and  attention  "  and  we 
held  it  reversible  error  for  the  reason  that  there  was  no  evi- 
dence upon  which  an  estimate  for  such  an  allowance  could 
have  been  based.  In  the  case  of  Stafford  v.  City  of  OsJcor 
loosa,  67   Iowa,  748,   we  held   that  an  instruction   which 
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directed  the  jury,  in  estimating  damages,  to  consider  the 
expenses  incurred  by  the  plaintiff  for  his  treatment  by  sur- 
geons and  physicians  was  erroneous  for  the  reason  that  there 
was  no  evidence  which  tended  to  show  what  expenses,  if  any, 
the  plaintiff  had  incurred  for  that  purpose.  Whether  the 
error  was  sufficient  to  have  authorized  a  reversal  on  that 
ground  alone  was  not  stated.  The  portion  of  the  charge  in 
this  case  under  consideration  did  not  peremptorily  direct  the 
jury  to  allow  for  expenses  incurred  in  nursing,  in  case  it 
found  for  the  plaintiff,  as  was  done  in  r^ard  to  the  expenses 
in  question  in  the  Reed  Case,  but  merely  instructed  the  jury 
to  consider  the  expense,  if  any,  incurred  for  nursing.  In 
that  respect  it  differed  from  the  instructions  held  to  be 
erroneous  in  both  the  cases  cited.  We  think  it  was  erroneous 
in  referring  to  expenses  for  nursing,  but  that  in  consequence 
of  the  limited  words  "if  any,"  and  the  character  of  the  testi- 
mony Inspecting  such  expenses,  the  error  could  not  have  been 
prejudicial. 

V.  The  appellant  urges  nimierous  objections  to  instruc- 
tions refused,  and  to  portions  of  the  charge^  given,  to  which 
we  have  not  referred  specifically.  It  is  sufficient  to  say  that 
some  of  the  objections  urged  are  disposed  of  by  what  we  have 
already  said,  and  others  are  not  of  sufficient  importance  to 
receive  separate  mention.  Whether  the  plaintiff  was  negli- 
gent was  a  question  properly  submitted  to  the  jury.  It  may  ^ 
be  that  he  should  be  charged  with  knowledge  of  the  stimip 
before  he  was  hurt,  as  he  had  worked  near  it  for  some  min- 
utes before  the  accident  occurred ;  but  the  evidence  tends  to 
show  that  the  piano  had  been  loaded  upon  a  dray,  and  that 
in  order  to  change  the  position  of  the  piano  it  was  moved 
towards  the  rear  end  of  the  dray.  The  plaintiff  was  at  that 
end,  pulling  on  the  piano,  and  another  man  was  at  the  other 
end,  pushing.  The  piano  moved*  more  easily  than  the  plain- 
tiff had  anticipated,  he  lost  his  hold,  and  fell  backward  onto 
the  stump.  We  cannot  say  that  the  jury  was  not  authorized 
to  find  the  plaintiff  free  from  n^ligence,  in  view  of  all  tho 
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facts  in  the  case.  We  do  not  think  the  verdict  was  contrary 
to  the  charge  of  the  court,  nor  that  it  lacks  support  in  the 
evidence.    The  judgment  of  the  district  court  is  affirmed. 


Habbiet  J.  Stephenson  v.  Bankers  Life  Association, 

of  Des  Moines,  Iowa,  Appellant 

Solcidet  PRESUMPTIONS:  Evidence,  The  presumption  is  that  a  killing 
1    was  accidental,  and  not  suicidal,  where  the  evidence  is  circam* 
stantial  and  compatible  with  either  theory. 

Same.  In  an  action  on  an  insurance  policy,  where  the  defense  was 
suicide,  the  evidence  disclosed  that  defendant  was  found  dead  in 
a  barn  on  his  own  premises;  that  he  had,  with  the  consent  of  the 
physician  in  charge,  just  returned  home  from  an  insane  asylum, 
in  company  with  his  brother-in-law;  that  on  his  way  home  be 
procured  a  revolver,  with  the  avowed  purpose  of  shooting  the 

1  sheriff  if  he  attempted  to  return  him  to  the  asylum;  that  on  his 
arrival  at  home  he  seemed  glad  to  meet  his  family ;  that  he 
picked  up  and  kissed  his  bal)e;  that  when  he  reached  his  home  he 
and  his  brother-in-law  started  to  go  into  the  house,  the  latter  sup- 
posing deceased  was  fallowing  him,  and  just  as  he  arrived  at  the 

^  door,  a  pistol-shot  was  heard  in  the  barn ;  that  the  deceased  was 
found  lying  on  his  back  with  his  right  hand  grasping  the  revolver 
drawn  up  over  his  breast,  and  his  left  arm  extended  along  his 

3  leftside,  with  a  bullet  hole  in  the  center  of  his  forehead;  that  there 
was  no  laceration,  and  but  slight,  if  any,  powder  marks  about  the 
wound;  that  the  revolver  was  probably  not  held  close  to  the  head; 
and  that,  if  the  body  had  been  raised  it  would  face  the  left  side  of 
the  barn,  about  eighteen  inches  from  the  door  by  which  he  had 
entered;  and  that  he  at  no  time  threatened  to  commit  suicide. 
Held^  that  such  evidence  did  not  overcome  the  presumption  that 
death  was  accidental, 

Ffdof  df  Loss:  suFnciEKcr.  An  aflSdavit  of  the  undertaker  who 
buried  insured,  which  sets  forth  that  he  buried  insured,  and  that 

7  insured  died  on  a  certain  day,  to  his  positive  knowledge,  is  not 
such  proof  of  death  as  is  contemplated  by  Acts  Eighteenth  Greneral 
General  Assembly,  chapter  211,  section  8,  which  provides  that  the 

6  l)eneficiary  shall,  within  sixty  days  after  death  notify  the  com- 
pany of  the  death  of  the  insured,  which  notice  shall  be  aocompa- 

9  nied  by  an  affidavit  of  the  l)enefioiary  stating,  so  far  as  lies  within 
his  knowledge,  the  facts  and  circumstances  under  which  the  death 
of  the  insured  occurred. 
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Pleading:    waiver.    Proof  of  loss.    It  is  not  necessary  to  state  that 

5  facts  are  pleaded  for  the  purpose  of  sbowins^  a  waiver  or  estoppel* 
as,  if  they  are  sufficient  they  will  be  ji^iven  that  effect. 

Same.    A  plaintiff  may,  in  an  action  on  an  insurance  policy,  plead 
12    both  a  waiver  of  proof  of  death  by  defendant  and  the  giving  of 
proof  by  plaintiff. 

Evidence  of  waiver.  The  beneiiciary  in  an  insurance  policy  notified 
the  insurance  company  in  writing  of  the  death  of  insured,  and  in- 
quired of  the  company  whether  it  bad  received  proofs  of  death,  and. 
if  so,  requested  the  company  to  send  suitable  blanks.  The  company 
stated  in  answer  that  it  had  previously  written  to  one  B.  concern- 
ing the  death  of  insured,  and  iu closed  a  copy  of  the  letter.  The 
company  denied  all  liability,  on  the  ground  that  the  insured  had 
taken  his  own  life,  and  refused  to  furnish  blanks,  lest  by  doing  so 
it  might  be  held  to  have  admitted  the  claim.  The  bene- 
ficiary sent  the  comfiany  what  purported  to  be  proofs  of  death, 
and  stated  that,  if  further  proofs  were  required,  they  would  be 
furnished  on  application.  The  company  retained  such  proofo 
4    without  objection  and  never  asked  for  further  proof.    The  com- 

6  pany  also  wrote  the  beneficiary  that  they  had  examined  into  the 
8    matter,  and  learned  beyond  any  doubt  that  insured  had  taken  hia 

10  own  life,  and  that  they  were  not  liable.  Eeld,  that  the  company 
had  waived  proof  of  death. 

Surrender  of  Policy:  condition  preokdent.  In  an  action  on  a 
policy  which  provides  that  the  insurance  shall  be  paid  on  pre- 

11  sentation  of  the  policy,  with  satisfactory  proof  of  death,  it  is  not 
necessary  to  show  a  tender  of  the  policy  before  the  commence- 
ment of  the  suit. 

Appeal  from  Kossuth  District  Court. — Hon.  Lot  Thomas^ 

Judge. 

Thursday,  May  25,  1899. 

Action  at  law  upon  a  certificate  of  membership  in  the 
defendant  association.  Defendant  pleaded  that  the  assured,, 
Louis  E.  Stephenson,  committed  suicide,  and  further  claimed 
that  no  sufficient  proofs  of  death  were  furnished  within  the- 
time  required  by  law  and  the  terms  of  the  certificate.  There- 
was  a  trial  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Afftrmed. 

Ayres,  Woodin  £  Ayres,  and  Geo.  E.  Clark  for  appel* 
lant. 

E,  V.  Swetting  and  A.  E.  Morling  for  appellee. 
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Deemee,  J. — ^December  26,  1895,  the  defendant  issued 
a  certificate  of  membership  to  Louis  E.  Stephenson,  by  the 
terms  of  which  it  agreed  to  pay  plaintiff,  his  beneficiary, 
two  thousand  dollars,  in  the  event  of  the  death  of  the  assured 
■  during  the  life  of  the  certificate.  One  of  the  conditions  on 
which  it  was  issued  was  that  the  certificate  should  be  null 
and  void  if  death  occurred  from  self-destruction  within  two 
years  from  its  date,  whether  the  member  was  sane  or  insane 
at  the  time  he  took  his  own  life.  On  the  twenty-second  day 
of  September,  1896,  the  deceased  was  found  dead  in  a  barn 

upon  his  own  premises.  The  evidence  tends  to  show 
1  that  he  had  been  in  an  insane  asylum  for  some  timo 

just  prior  to  his  death.-  His  brother-in-law  went  after 
him,  and,  with  the  consent  of  the  physician  in  charge, 
brought  him  home  from  that  institution.  When  he  returned^ 
he  seemed  to  be  better  than  when  he  was  taken  to  the  asylum. 
Shortly  after  his  arrival  at  home  he  procured  a  revolver 
which  had  been  left  at  the  house  of  his  brother-in-law,  with 
the  avowed  purpose  of  preventing  the  sheriff  from  returning 
him  to  the  asylum;  declaring  that  he  would  shoot  that  offi- 
cer if  he  should  undertake  to  return  him  to  the  hospitaL 
When  he  reached  home  he  seemed  very  glad  jx>  meet  his  fam- 
ily, and  displayed  considerable  interest  in  his  home  and  sur- 
roundings. He  picked  up  his  little  babe,  kissed  it,  and 
seemed  to  have  the  usual  parental  affection  for  his  offspring. 
After  procuring  the  revolver  he  started  for  home,  accom- 
panied by  his  brother-in-law,  who  attempted,  without  avail,, 
to  secure  the  revolver;  and,  having  reached  home,  both  par- 
t  ties  started  to  go  into  the  house.  The  brother-in-law  went 
around  to  the  front  door  to  tell  the  wife  of  the  assured  that 
he  had  a  revolver,  supposing  that  the  assured  was  following 
him.  Just  as  the  brother-in-law  arrived  at  the  door  and  had 
communicated  the  fact  of  the  assured's  having  a  revolver,  a 
pistol  shot  was  heard  in  the  direction  of  the  bam,  which 
was  but  a  short  distance  from  the  house.    Shortly  thereafter 
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various  parties  went  to  the  bam,  and  there  found  the  assured. 
He  was  lying  on  his  back,  his  body  extended.  His  right 
hand,  which  grasped  the  revolver,  was  ^Tcind  of  drawn  up 
over  his  breast,"  and  his  left  hand  and  arm  were  extended 
along  his  left  side.  A  bullet  wound  was  found  near  the  cen- 
ter of  the  forehead,  the  ball  ranging  upward.  There  were 
very  slight  powder  marks,  if  any,  about  the  wound,  and 
there  was  no  laceration.  It  was  a  clear  cut  If  the  body 
had  been  raised  to  iti  feet  from  the  recumbent  position  in 
which  it  was  found,  it  would  face  the  left-hand  side  of  the 
bam,  about  eighteen  inches  or  two  feet  from  the  door  by 
which  it  had  entered.  The  bullet  woimd  was  fatal.  The 
doctor  who  examined  the  deceased  shortly  after  his  death 
testified  that  there  were  no  potvder  marks,  and  that  the  dis- 
coloration of  the  wound  looked  as  if  it  might  have  been  made 
by  the  smoke  or  dirt  off  of  the  bullet,  rather  than  by  the 
smoke  from  the  gun ;  and  he  further  testified  that  the  revolver 
was  not  held  close  against  the  head.  This  was  practically  all 
the  evidence  relating  to  the  manner  and  cause  of  death. 

On  the  one  hand  it  is  contended  that  this  evidence 
clearly  shows  self-destruction,  while  on  the  other  hand  it  is 
said  that  the  evidence  points  to  the  theory  of  accident.    The 

trial  court  instructed  to  the  effect  that  the  presump- 
2  tion  was  that  the  killing  was  accidental,  and  that  the 

burden  was  on  the  defendant  to  show  that  the  assured 
committed  suicide.  While  some  complaints  are  lodged  against 
the  instructions,  they  are  largely  hypercritical  and  without 
substantial  merit.  They  announce  the  law  as  established  by 
almost  the  entire  current  of  authority,  and  are  clear,  com- 
prehensive, and  easily  understood.  See  Inghrwm  v.  National 
Union,  103  Iowa,  395 ;  Hale  v.  Investment  Co.,  61  Minn. 
516  (63  K  W.  Rep.  1108)  ;  Insurance  Co.  v.  Nitterhouse,  11 
Ind.  App.  155  (38  K  E.  Rep.  1110)  ;  Beckett  v.  Association, 
67  Minn.  298  (69  K  W.  Rep.  923) ;  Jones  v.  Associaiion, 
92  Iowa,  652 ;  Follis  v.  Association,  94  Iowa,  489 ;  Insurance 
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Co.  V.  McConkey,  127  U.  S.  661  (8  Sup.  Ct.  Rep.  1360). 
Again,  it  is  contended  that  the  evidence  shows  without  dis- 
pute that  the  deceased  committed  suicide.  As  we  have  already 
observed,  there  is  a  presumption  in  favor  *of  the  theory  of 
Accident.  This  presumption  has  the  effect  of  affirmative  evi- 
<ience,  and,  unless  so  negatived  by  the  surrounding  facts  and 
<5ircumstanoes  as  to  leave  room  for  no  other  reasonable 
hypothesis  than  that  of  suicide,  such  presumption  will  be 
allowed  to  prevail,  and  a  verdict  founded  thereon  will  not 
be  set  aside  for  want  of  evidence.  Some  facts  are  disclosed 
by  the  record  in  aid  of  this  presumption.  It  is  evident  that 
the  revolver  was  not  held  against  the  head,  as  is  usual  in 
<^ses  of  suicida  The  position  of  the  body  and  the  direction 
of  the  wound  also  give  color  to  the  claim  of  accident.  Again, 
there  is  no  evidence  tending  to  show  a  desire  or  purpose  on 
the  part  of  the  deceased  to  take  his  own  life.  Indeed,  he 
:8eomed  to  be  so  in  love  with  his  home  and  family  as  to 
threaten  the  life  of  the  one  who  he  feared  might  remove  him 
from  them.  He  seemed  to  be  on  affectionate  terms  with  all 
the  members  of  his  family,  and  at  no  time  threatened  to  take 

his  own  life.  While  some  of  the  circumstances  point 
3  towards  self-destruction,  yet  we  cannot  say  that  the 

evidence  is  sufficient  to  overcome  the  presumption  of 
Accident.  The  most  that  can  be  said  is  that  they  point  as 
strongly  in  one  direction  as  the  other ;  but  this,  as  we  have 
«een,  is  not  sufficient,  for  the  reason  that  plaintiff's  case  is 
aided  by  a  presumption  based  upon  the  love  of  life  found  in 
overy  individual,  which  is  ordinarily  sufficient  to  induce  its 
preservation. 

II.  Plaintiff  alleged  in  her  petition  that  she  made 
proof  of  death,  and  served  the  same  upon  defendant,  "a  copy 
of  which  proof  is  hereto  attached,  and  made  a  part  hereof, 
marked  ^Exhibit  B.'  "  She  also  pleaded  a  waiver  of  proofs  of 
<leath,  based  upon  certain  correspondence,  which  will  be  here- 
After  referred  to.  Defendant  admitted  the  receipt  of  Exhibit 
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B,  but  denied  all  other  allegations  relating  to  proofs  of  loss. 
As  the  question  to  be  decided  involves  a  consideration 

4  of  all  the  correspondence  between  the  parties,  it  is 
perhaps  better  to  refer  to  the  waiver  pleaded  by  plain- 
tiff. It  is  alleged  in  the  petition  that  defendant  refused, 
and  still  refuses,  to  pay  the  amount  of  the  certificate,  on 
the  ground  that  the  assured  took  his  own  life.  In  an  amend- 
ment to  the  petition,  plaintiff  alleges  that  on  October  8, 
1896,  she,  through  her  attorney,  notified  the  defendant,  in 
writing,'  of  the  death  of  the  assured,  inquired  of  defendant 
whether  it  had  received  proofs  of  death,  and,  if  not,  whether 
it  desired  such  proofs,  and  requested  defendant  to  send 
blanks,  that  proofs  might  be  made;  that  in  reply  thereto 
defendant  informed  plaintiff  that  it  had  written  one  E.  G. 
Bowyer  in  regard  to  the  death  of  the  assured,  and  inclosed 
a  copy  of  the  letter  written  him,  in  which  it  denied  all  liabil- 
ity and  refused  to  furnish  blanks ;  that  thereafter  plaintiff, 
through  her  attorney,  again  wrote  defendant,  asking  whether 
it  refused  to  pay  the  certificate,  which  defendant  never 
answered ;  that  thereafter,  and  on  October  26, 1896,  plaintiff 
sent  the  proofs  of  loss  referred  to  in  her  petition,  and  stated 
that,  if  further  proofs  were  required,  they  would  be  fur- 
nished on  application ;  that  this  letter  was  never  answered ; 
and  that  defendant  received,  and  still  retains,  the  proofs  of 
death,  and  has  never  made  any  objection  thereto,  but  refused, 

and  has  ever  since  refused,  to  pay  the  loss.     It  is 

5  true  that  this  amendment  does  not  state  that  these 
facts  were  pleaded  to  show  a  waiver  or  estoppel ;  but 

such  is  undoubtedly  their  legal  effect,  and  plaintiff  was  not 
required  to  name  her  plea.  If  the  facts  stated  amounted  to 
a  waiver,  they  are  sufficient,  although  not  christened.  To 
sustain  these  allegations  with  reference  to  proofs  of  death, 
plaintiff  introduced  the  following  correspondence : 

"Algona,  Iowa,  Sept  22,  1896.     Bankers'  Life  Asso- 
ciation, Des  Moines,  Iowa:    I  am  requested  to  inform  you 
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of  the  death  of  Louis  E.  Stephenson  by  gunshot  wound, 
which  happened  this  a,  m.,  as  he  holds  policy  No- 
6  49,417  in  your  company.     Yours,  truly,  E.  G.  Bow- 

yer." 

"Algona,  Iowa,  Sept.  29,  ^97.    Bankers'  Life:    I  wrote 
you  a  few  days  ago  of  the  death  of  L.  E.  Stephenson,  poliqr^^ 
No.  49,417,  which,  as  yet,  I  have  not  heard  from.    Will  youi 
please  let  me  hear  from  you  on  receipt  of  this,  and  oblige  t* 
Yours,  truly,  E.  G.  Bowyer. 

"P.  S.     Please  send  blanks,  etc" 

Attached  to  the  bottom  of  said  exhibit  is  the  following  t: 

"Dear  Sir:  In  reply  to  your  letter  of  the  2.9th  ult  ia* 
regard  to  the  death  of  Louis  E.  Stephenson,  we  have  to  sajc 
that  we  are  informed  that  he  took  his  own  life.  If  this  is- 
the  fact,  the  association  did  not  agree  to  pay  anything  to  hi»  -^ 
beneficiary,  and  is  not  liable  under  the  terms  of  the  certifi- 
cate. We  do  not,  therefore,  send  blanks  for  proof  of  his 
death,  lest  it  might  be  held  that  by  so  doing  we  had  admitted* 
the  validity  of  the  claim.  If  Mr.  Stephenson  is  willing  to* 
surrender  the  certificate  upon  return  to  her  of  the  notes- 
given  and  of  the  money  paid  by  Mrs.  S.,  she  may  write  us- 
to  that  effect,  and  we  presume  that  the  board  of  directors* 
would  be  willing  to  arrange  the  matter  in  that  way." 

"Algona,  Iowa,  Oct.  8,  1896.  Bankers'  Life  Associa- 
tion, Des  Moines,  Iowa — Gentlemen:  Are  you  aware  that 
L.  E.  Stephenson,  holding  policy  No.  49,417  in  your  asso-^ 
ciation,  is  dead?  Have  you  received  proofs  of  his  death t 
If  you  have  not,  and  desire  such  proofs,  will  you  kindly  sendv 
me  blanks,  that  the  proofs  may  be  made  ?  Awaiting  an  early 
answer,  I  am,  yours,  truly,  E.  V.  Swetting,  per  M.  J." 

On  the  bottom  of  said  exhibit  is  the  following : 

'TDear  Sir:     In  response  to  your  inquiry  of  yesterday 
we  have  to  say  that  we  wrote  Mr.  E.  G.  Bowyer  in  regard 
to  the  death  of  Louis  E.  Stephenson  under  date  of  October- 
3d,  and  we  inclose  herewith  copy  of  our  letter  to  him." 
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"Des  Moines,  Iowa,  Oct.  9th,  1896.  E.  V.  Swetting, 
Algona,  Iowa — Dear  Sir:  In  response  to  your  inquiry  of 
yesterday,  we  have  to  say  that  we  wrote  Mr.  E.  G.  Bowyer 
in  regard  to  the  death  of  Louis  E.  Stephenson  under  date 
of  October  3d,  and  inclose  herewith  a  copy  of  our  letter  to 
him.  Yours,*  truly.  The  Bankers'  Life  Association,  by 
Clark." 

A  copy  of  the  first  letter  to  Bowyer  was  inclosed,  as 
stated. 

"Algona,  la.,  Oct  12, 1896.  Bankers'  Life  Association, 
Des  Moines,  Iowa — Gentlemen:  I  have  yours  of  the  9th, 
inclosing  copy  of  letter  heretofore  sent  to  E.  G.  Bowyer  with 
reference  to  Louis  E.  Stephenson.  I  am  not  advised  that 
the  statement,  or,  more  properly  speaking,  conclusion  you 
draw,  in  the  letter  to  Bowyer,  is  correct  Do  I  understand 
from  the  letter  that  your  company  refuses  to  pay  the  policy 
or  certificate  which  Louis  E.  Stephenson  held  at  the  time  of 
his  death?  An  early  reply  will  very  much  oblige.  Yours, 
truly,  E.  V.  Swetting." 

"Algona,  Iowa,  Oct  26,  1896.  Bankers'  Life  Associa- 
tion, Dee  Moines,  Iowa — Gentlemen :  I  inclose  you  herewith 
proof  of  death  of  L.  E.  Stephenson,  of  Algona,  Iowa,  who 
held  certificate  No.  49,417  in  your  association.  If  you  desire 
further  proofs  as  to  his  death,  please  advise  me,  and  they 
will  be  furnished.    Yours,  very  truly,  E.  V.  Swetting." 

"State  of  Iowa,  Kossuth  County — ss. :    I,  J.  R.  Laird, 
being  first  duly  sworn,  on  oath  say  that  I  am  a  resident  of 
Algona,  Kossuth  county,  Iowa,  and  have  been  for  the 
7  last  ten  years ;  that  I  am  in  the  furniture  and  under- 

taking business ;  that  I  was  the  undertaker  who  acted 
at  L.  E.  Stephenson's  funeral ;  that  I  buried  the  said  L.  E. 
Stephenson  in  the  cemetery  at  Algona,  Kossuth  county, 
Iowa,  on  the  24th  day  of  September,  A.  D.  1896 ;  that  the 
said  L.  R  Stephenson  died  September  22,  A,  D.  1896,  to 
my  positive  knowledge.    J.  R.  Laird. 
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"Subscribed  and  sworn  to  before  me  by  the  said  J.  K. 
Laird  this  26th  day  of  October,  A.  D.   1896.     Ernest  V.  '| 

Swetting,  Notary  Public." 

"Mrs.  Harriett  Stephenson,  Algona,  Iowa:    Your  let- 
ter dated  November  12  th  came  this  morning.    We  made  an 
investigation  as  to  the  death  of  Louis  E.  Stephenson,  and 
learned  beyond  any  question  that  he  took  his  own 

8  life.     The  contract  provides  that  the  certificate  shall 
be  null  and  void  imder  such  circumstances.    We  did 

not  agree  to  pay  anything  if  he  took  his  own  life,  and,  of 
course,  cannot  be  expected  to  do  so.  We  sent  to  the  bank, 
to  be  delivered  to  you,  the  money  he  paid  and  the  notes  he 
gave.  You  can  get  it  by  going  there  for  it.  [Signed  by 
defendant.]" 

Some  of  these  exhibits  were  objected  to  when  offered, 
but  the  court  reserved  its  ruling,  and  at  no  time  indicated 
what  his  holding  would  be  save  as  it  may  be  gathered  from 
his  conclusion  that  proofs  were  either  given  or  waived,  for 
he  refused  to  submit  the  question  of  the  giving  of  proofs  of 
death  to  the  jury.  As  there  were  no  rulings  made  on  defend- 
ant's objections,  there  is  nothing  to  consider,  save  the  cor- 
rectness of  the  ultimate  conclusion  arrived  at. 

Does  this  correspondence  show  that  proofs  of  death  were 
given  as  required  by  the  statute  then  in  force  ?  Acts  Eight- 
eenth General  Assembly,  chapter  211,  section  3.  We  are 
constrained  to  hold  that  it  does  not     The  aflSdavit 

9  was  not  made  by  the  beneficiary,  nor  does  it  show 
how  the  death  of  the  assured  occurred;  and  under 

our  holding  in  Brock  v.  Insurance  Co,,  96  Iowa,  39,  and 
Welsh  V.  Insurance  Co.,  71  Iowa,  338,  it  must  be  held  insuf- 
ficient. 

The  certificate  of  membership  provides  that  the  amount 
is  to  be  paid  upon  presentation  of  the  certificate,  with  satis- 
factory proof  of  claim,  to  be  supplied  by  the  beneficiary* 
If  it  be  conceded  that  this  is  the  only  ccmdition  to  be  com- 
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plied  with  by  the  assured  (a  matter  which  we  do  not  decide), 
yet  the  proofs  do  not  meet  this  requirement 

Do  the  facts  show  a  waiver  of  proofs  of  death  ?    It  is 
a  principle  of  almost  universal  application  that  the  law  dbes 
not  require  the  doing  of  vain  things.     Consequently  it  is 
held  that  a  denial  of  liability  on  other  grounds  than 
10         failure  to  furnish  proofs  of  loss  is  a  waiver  of  the 
right  to  insist  upon  them.    Bloom  v.  Insurance  Co., 
■^94  Iowa,  363 ;  Parsons  v.  Orand  Lodge j  108  Iowa,  6.    Now, 
the  evidence  shows  beyond  all  question  that  defendant  denied 
liability  under  the  policy,  and  refused  to  furnish  blanks 
upon  which  to  make  formal  proofs  of  death.     This  was 
.    -equivalent  to  saying  that  it  would  not  receive  proofs^  even 
if  made  in  proper  form,  for  fear  it  might  waive  its  defense. 
Defendant  contends  that  it  did  not  make  an  unqualified 
denial  of  liability  in  its  first  letter,  and  that  plaintiff  was  in 
■  duty  bound  to  comply  with  the  law  and  the  terms  of  the  cer- 
tificate, notwithstanding  its  intimation  that  it  would  not 
pay  in  a  certain  event.    It  further  contends  that  the  last  let- 
ter was  written  more  than  sixty  days  after  the  death  of  the 
assured.    This  last  contention  is  based  upon  a  misapprdien- 
gion  of  the  facts.     While  the  letter  does  not  appear  to  be 
-dated,  it  was  certainly  written  before  the  fifteenth  day  of 
November,  1896.    Plaintiff  lived  in  Algona,  and  her  letter 
to  which  the  one  now  under  consideration  was  an  answer 
was  written  on  November  12,  1896.     It  was  answered  on 
the  day  it  was  received,  which,  according  to  the  usual  course 
of  events,  would  not  be  later  than  the  15th  of  that  month. 
The  assured  died  on  the  twenty-second  day  of  September. 
This  last  letter  is  an  absolute  and  unqualified  refusal  to  pay, 
and  constitutes  a  waiver  of  proofs.    Again,  defendant  made 
mo  further  response  to  the  request  to  furnish  blanks  than  what 
appears  in  the  letters  heretofore  set  out    It  made  no  objec- 
•  tion  to  the  proofs  as  furnished,  but,  on  the  contrary,  retained 
-    them  iQ.  its  possession  until  produced  at  the  trial.     These 
•    facts  also  show  a  waiver.    Orattan  v.  Insurance  Co.,  80  N, 
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Y.  281;  Dyer  v.  Insurance  Co.,  103  Iowa,  524;  Green  v. 
Insurance  Co.,  84  Iowa,  135;  Y&wng  v.  Insurance  Co.,  45 
Iowa,  378.  The  trial  court  correctly  held  that  there  was  a 
waiver  of  proofs  of  death. 

Defendant  further  insists   that,   as  plaintiff   did  not 

tender  her  certificate  as   provided  by  the  terms  of  that 

instrument,  she  cannot  maintain  this  action.     We  do  not 

regard  such  tender  a  condition  precedent  to  the  right 

11  to  bring  suit     The  certificate  itself  does  not  fix  the 
time  when  it  shall  be  surrendered,  and,  in  the  absence 

of  some  requirement  that  it  shall  be  tendered  before  suit 
brought,  it  is  sufficient  to  offer  it  at  the  trial.  Certificates 
of  deposit  are  almost  always  made  payable  upon  .presenta- 
tion of  the  instrument,  and  yet  it  has  never  been  held  that 
presentment  was  a  condition  precedent  to  the  right  to  main- 
tain an  action.  Indeed,  the  rule  is  to  the  contrary.  -Beardsley 
V.  Webber,  104  Mich.  88  (62  N.  W.  Rep.  173).  The  law 
does  not  require  the  surrender  of  a  certificate  of  member- 
ship in  a  mutual  benefit  association  before  a  right  of  action 
exists.  The  statute  to  which  we  have  referred  clearly  n^- 
ativee  any  such  idea,  Vore  v.  Insurance  Co.,  76  Iowa,  648, 
relied  upon  by  defendant,  is  not  in  conflict  with  anything 
that  has  been  said  in  this  opinion.     It  is  entirely 

12  proper  !for  plaintiff  in  an  action  of  this  kind,  to  plead 
the  giving  of  proofs  of  death,   and  also  a  waivei 

thereof  on  the  part  of  the  defendant  Warshawlcy  v.  Insur- 
ance Co.,  98  Iowa,  221.  Defendant's  claim  that  no  waiver 
is  pleaded  is  fully  answered  by  what  we  have  already  said. 
No  prejudicial  error  appears,  and  the  judgment  is  affirmed. 


Chbistian  Chuech  of  Tama,  Iowa,  v.  E.  S.  Cabpbnteb, 
Nathan  Hall  and  Hejs^ry  SwAETZLAimBB,  Appellants. 

Departure  from  Creed:  test  of  mbmbbrshif:  Evidence,  A  new  pas- 
tor of  a  church  taught  new  doctrines,  and  a  well  known  leader 
of  the  faction  professing  them  called  on  all  who  were  willing  to 
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accept  the  innovations  to  take  the  front  seat;  this  being  done 
expressly  to  settle  misunderstandings  as  to  belief.  Shortly  there- 
after, three  leading  members  who  refused  to  tolerate  the  new 

1  doctrines  were  notified  to  be  at  church  and  confess,  or  they  would 
be  expeUed,  and  on  their  failing  to  do  so,  the  elders  dropped  their 
names.  No  specific  charges  were  given,  though  demanded;  the 
pretext  for  the  members'  dismissal  being  that  they  were  walking 
disorderly.  Eeld,  to  show  that  the  new  doctrines  were  made  the 
test  of  membership,  though  no  formal  resolutions  were  adopted. 

Beligions  Corporatldiis:  tbusts:  Injunctions.  The  property  of  a 
church  must  be  held  and  used  in  trust  for  the  promulgation  of 

2  the  generally  accepted  doctrines  of  that  church,  and  members 
departing  therefrom  and  causing  a  schism  therein,  will  be  enjoined 
from  controlling  or  interfering  with  its  management 

BuLJC  APPLIED.  A  faction  in  a  church  discarded  an  organ  used  in  the 
service,  discontinued  the  Sunday  school,  denouncing  certain 
pamphlets  used  therein,  rejected  the  practice  of  receiving  aid 
from  outside  and  taking  up  collections,  adopted  the  method  of 

1  voluntary  offerings  and  proclaimed  the  rule  of  the  elders  in  place 
of  self-government.  The  new  doctrines  were  made  the  test  of 
meipbership.    The  former  practices  of  the  church  were  not  con- 

2  trary  to  anything  in  the  new  testament,  which  was  the  creed  of 
the  church,  and  were  in  accordance  with  the  practices  of  the 
church  generally.  Btld,  that  the  new  doctrines  and  practicea 
were  a  substantial  departure  from  the  doctrines  of  the  churchy 
and  their  enforcement  would  be  enjoined. 

Appeal  from  Tama  District  Court. — Hon.  Obed  Caswell^ 

Judge. 

Thursday,  May  25,  1899. 

I 

A  Christian  Church  was  organized  in  Tama,  in  1884^ 
was  incorporated  in  1887,  and  acquired  the  church  building 
iu  controversy.  The  defendants  were  enjoined  from  con- 
trolling the  church,  or  from  interfering  with  its  use,  by  the 

trustees  bringing  the  action  and  their  associates,  and  appeal. 
— AffirmecL 

Caldwell  &  Walters  for  appellants. 

Mills  &  Stinson  and  Willett  &  Huber  for  appellee. 

Ladd,  J. — Many  of  the  matters  argued  by  appellants 
require  no  attention,  as  we  find  they  caused  a  schism  in  the 
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church,  and  insisted  on  the  belief  in  doctrines  differing  sub- 
stantially from  those  of  the  Church  of  Christ  as  a  test  of 
fellowship.  Up  to  1892,  when  their  pastor,  Cordner,  died, 
the  generally  accepted  doctrines  of  that  denomination  were 
taught;  the  Sunday  school,  in  which  were  used  the  Inter- 
national Sunday  School  Leaves,  prepared  for  the  purpose  of 
elucidating  the  Scriptures,  flourished ;  an  organ  was  played 
in  the  praise  service;  financial  help  was  received  from  the 
Ladies'  Aid  Society;  baskets  were  passed  by  the  elders  in 
taking  up  collections ;  the  sacrament  was  administered  after 

services;  and  the  church  had  self-government.  All 
1  this  conformed  with  the  practices  of  the  Christian 

Church.  Its  creed  is  the  New  Testament  Our 
attention  has  not  been  called  to  anything  therein  inconsistent 
with  the  doings  of  this  people.  Nevertheless,  with  the  advent 
of  a  new  pastor  all  was  changed.  The  International  Sunday 
School  Leaves  and  the  organ  were  privately  denounced  as 
instruments  of  the  devil.  The  Sunday  school  was  aban- 
doned, as  not  authorized  by  the  Scriptures,  though  the  youth 
were  sometimes  taught  from  the  Bible.  The  organ  was 
relegated  to  the  wood  house;  and,  notwithstanding  David's 
words,  "Praise  Him  with  stringed  instruments  and  organs'* 
(150th  Psalm),  and  the  vision  of  the  beloved  disciple  who 
"heard  the  voice  of  harpers  harping  on  their  harps"  from 
the  redeemed  about  the  throne,  the  use  of  any  musical 
instrument  in  the  church,  save  the  human  throat,  was 
declared  not  to  be  sanctioned  by  the  Scriptures.  Receiving 
contributions  from  outsiders  was  condemned,  and  voluntary 
offering  made  only  by  depositing  the  gifts  on  a  stand  before 
the  altar.  The  rule  of  the  elders  was  proclaimed.  Disbelief 
in  the  use  of  the  organ,  in  the  Sunday  school,  the  rule  of 
the  elders,  and  the  methods  of  giving  were  made  tests  of 
fealty.  True,  no  formal  resolution  was  adopted.  But  such 
were  the  teachings  of  pastors  employed,  and  insisted  on  by 
the  leaders  of  this  faction.  Thus  in  December,  1894,  E.  S. 
Carpenter,  called  upon  all  who  were  willing  to  take  the  New 
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Testament  as  the  guide  of  faith,  cast  aside  all  things  not 
named  therein,  and  abide  by  the  rule  of  the  elders,  to  so 
signify  by  taking  the  front  seats.  This  was  for  the  express 
purpose  of  settling  misunderstandings  as  to  belief,  and  his 
interpretation  was  well  known  to  be  in  accord  with  the  new 
teachings.  Besides,  this  was  brought  out  by  failing  to 
answer  pertinent  questions.  Shortly  afterwards  three  lead- 
ers of  those  who  refused  to  tolerate  the  innovations  were 
notified  to  be  at  church  the  next  Sunday,  and  confess,  or  they 
would  be  expelled.  Specific  charges  were  demanded,  but 
never  made.  Failing  to  attend,  the  elders,  in  absence  of 
objection  from  the  congregation,  dropped  their  names  from 
membership.  The  pretext  for  this  was  that  they  were  walk- 
ing disorderly,  but  wherein  we  have  been  imable  to  ascer- 
tain, except  in  that  they  rejected  these  teachings.  But  see 
Helbig  v.  Rosenberg,  86  Iowa,  159.  Thus  the  testimony 
of  the  witnesses,  to  the  effect  that  the  doctrines  of  the  appel- 
lants and  their  associates  were  made  the  test  of  fellowship, 
finds  strong  confirmation  in  their  acts,  and,  wo  think,  is 
fully  established  by  the  evidence,  notwithstanding  their 
denial.  The  main  difficulty  lies  in  fixing  upon  the  doctrines 
of  the  Christian  Church.  These  are  based  upon  the  true 
interpretation  of  the  New  Testament.  But  both  parties  rest 
on  theirs  as  being  that  which  should  guide  the  ^TDisciples," 
as  members  of  this  church  are  often  called.  The  evidence 
is  without  dispute,  however,  that  the  practices  of  the  church 
prior  to  the  death  of  Cordner  were  in  accord  with  those  of 
the  church  generally,  and  nothing  in  the  Scriptures 
2  has  been  pointed  out  condemning  them.    The  depart- 

ures of  the  appellants  and  their  associates  may  not 
seem  of  grave  importance,  but  they  were  made  the  test  of 
fellowship,  and  this  it  is  evident  must  be  regarded  as  sub- 
stantial. The  law  applicable  to  such  a  case  is  not  questioned. 
Church  V.  Whitmore,  83  Iowa,  138.  The  property  must  be 
kept  in  sacred  trust  for  the  promulgation  of  the  doctrines 
of  the  New  Testament  according  to  the  generally  accepted 
interpretation  of  the  Church  of  Christ — AffirmeiL 
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Valley  National  Bank  v.  W.  B.  Crosby  et  al.,  Defend-       m~m 


ants,  Chas.  H.  Martin^  Administrator,  and  J.  T. 


fll8  365 
106   651 

TiERNEY  as  Guardian  of  Minor  Heirs,  ii5_66p 

Appellants.  m^ 

106    661 
134    170 

Exeentors  and  Admlnisirat^rH:  powbrs  to  bind  estate.    An  admin-         134  171 

el34     172 

1  istrator  cannot  bind  his  estate  by  oontract,  except  pursuant  to        134  6g| 

5  statutory  authority.  \ 
Same.    Even  if  the  authority  of  an  administrator  over  real  estate 

8    conf ered  by  Code  1878,  sections  2402, 2408, 2404,  authorizes  borrow- 

6  ing  money  for  its  benefit,  that  can  be  done  only  on  due  notice  of 
those  interested  in  the  estate. 

BuLE  applied.    Under   Code   1878,  section    2402,  authorizing   an 
administrator,  the  heirs  being  absent  or j  incompetent,  to  take 

2  possession  of  realty,  and  receive  rents,  and  do  all  other  acts 
relating  thereto,  which  may  benefit  the  heirs,  he  cannot  bind  the 

4  estate  for  money  borrowed  for  repairs,  but  not  needed  nor  used 
by  the  estate,  on  order  of  the  court,  without  notice  to  the  heirs; 

6  and  such  action  is  not  validated  by  an  ex  parte  order  of  the  court, 
authorizing  him  to  execute  notes  therefor  in  his  capacity  as 
administrator. 

Granger,  J.,  dissenting. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Friday,  May  26,  1899. 

Proceedinos  in  probate  to  establish  a  claim  against  the 
-estate  of  Thomas  Roche,  deceased.  The  district  court  made 
a  finding  of  facts,  from  which  it  appears  that  W.  B.  Crosby 
was  appointed  administrator  of  the  estate  of  Thomas  Boche, 
deceased,  December  7, 1891,  and  qualified,  but  gave  no  notice 
of  his  appointment  The  heirs  of  the  deceased  were  minors, 
living  in  Texas,  and  the  administrator  took  possession  of 
the  real  estate,  collected  rents,  and  cared  for  it.  On  the  day 
of  his  appointment  he  applied  to  a  judge  for  an  order  to 
borrow  money  with  which  to  pay  certain  interest  and  taxes. 
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No  notice  was  given,  and  an  order  was  entered  a^  prayed, 
authorizing  him  "to  execute  to  the  party  or  partiea  loaning 
riaid  money  his  note,  signed  by  him  as  administrator  of  said 
estate,  and  to  bind  the  estate  for  the  payment  of  the  same 
until  such  time  as  he  shall  have  in  his  hands  suflficient 
moneys  from  the  rents  and  profits  of  said  estate  to  liquidate 
said  note,  interest  and  commissions,  if  any."  He  thereupon 
borrowed  six  hundred  dollars  from  the  Valley  National 
Bank,  and  executed  his  note  therefor  in  accordance  with  the 
order.  At  that  time  he  had  in  his  hands  seven  hundred  and 
fifty  dollars  and  fifty  cents  belonging  to  the  estate,  out  of 
which,  with  the  rents  collected,  he  might  have  paid  the  inter- 
est and  taxes  for  which  money  was  borrowed.  Rents  were 
collected,  and  charges  against  the  property  met  therefrom. 
April  7,  1892,  on  a  showing  that  the  buildings  had  been 
injured  by  a  storm,  another  order  was  entered,  permitting 
the  administrator  to  borrow  mwiey  with  which  to  make 
repairs,  and  he  again  did  so  from  the  same  claimant,  exe- 
cuting a  note  for  one  thousand  dollars  as  before.  He  then 
had  on  hand  one  hundred  and  seventy-eight  dollars  and 
thirty-five  cents,  exclusive  of  the  first  loan.  The  rentals 
were  over  three  hundred  dollars  per  month,  and  there  wai^ 
no  occasion  for  borrowing.  In  April,  1892,  he  paid  out 
three  hundred  and  sixty-one  dollars  and  seventy-nine  cents, 
and  received  one  hundred  and  fifteen  dollars,  leaving  a  bal-: 
ance  of  sixty-eight  dollars  and  forty-four  cents  in  his  favor, 
— the  first  and  only  time  during  his  administration.  This 
was  replaced  the  following  month  from  rents  collected,  and 
from  then  on  to  his  resignation,  in  March,  1895,  there  was 
always  a  large  balance,  exclusive  of  borrowed  money,  in 
his  hands.  These  notes  were  renewed  from  time  to  time  until 
February  3,  1894,  when  four  hundred  dollars  was  paid,  and 
that  in  suit  for  one  thousand  eight  hundred  dollars  given 
in  pursuance  of  another  order  of  one  of  the  judges  of  Polk 
coimty,  but  whether  upon  any  application  does  not  appear* 
At  that  time  there  was  in  Crosby's  hands  a  balance  of  two 
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thousand  four  hundred  and  soventy-nine  dollars  and  ninety- 
four  cents,  exclusive  of  borrowed  money  and  any  compensa- 
tion due  him.  He  made  no  report  prior  to  August  17,  1894, 
and  on  his  report,  after  allowing  him  compensation,  he 
appeared  to  be  indebted  to  the  estate,  not  including  the 
money  borrowed,  one  thousand  eight  hundred  and  seventy- 
one  dollars  and  twenty-four  cents,  which  amount  remains 
unpaid.  All  moneys  received  by  him  were  kept  in  a  com- 
mon fund  deposited  in  bank  to  his  individual  credit  Upon 
his  resignation,  Charles  H.  Martin  was  appointed  adminis- 
trator, and  J.  F.  Tiemey  is  guardian  of  the  heirs  who  are 
minors.  The  district  court  found  the  note  a  valid  claim 
against  the  estate,  and  allowed  it.  The  administrator  and 
guardian  appeal. — Reversed, 

Bailey  &  Ballreich  for  appellants. 

Ay  res,  Woodin  &  Ay  res,  E,  C.  Cory,  and  W.  B.  Crosby 
for  appellees. 

Ladd^  J. — That  an   administrator,  in,  the  absence  of 
statutory  authority,  may  not  bind  the  estate  by  executing 
a  promissory  note,  is  well  settled.     Winter  v.  Hite,  3  Iowa, 
142;   Dumie   v,   Deery,   40   Iowa,   252;   Deery   v. 
1  Hamilton,  41  Iowa,  17.    Nor  can  an  action  be  main- 

tained thereon  against  the  estate.  Winter  v,  Hite, 
supra;  Rich  v.  8ov;les,  64  Vt^  408,  15  Lawy.  Rep.  Ann. 
850,  and  note  (s.  c.  23  Atl.  Rep.  723) ;  Schlicker  v,  Hemenr 
way  110  Cal.  579,  52  Am.  St.  Rep.  134,  and  note  (s.  c.  42 
Pac  Rep.  1063);  11  Am.  &  Eng.  Enc  Law,  932.  Even 
when,  in  performing  the  duties  of  administration,  expenses 
are  necessarily  incurred  for  services  or  purchases  made,  the 
parties  with  whom  the  administrator  deals  must  look 
to  him  personally  for  compensation,  and  no  action  therefor 
can  be  maintained  against  the  Estate,  though  the  claim  be 
valid.  All  such  allowances  are  made  to  the  administrator, 
not  as  fixed  by  his  agreements,  but  based  on  quantum  meruit 
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alone.  Johnson  v.  Lehman,  131  111.  609  (23  K  E.  Eep. 
435,  s.  c.  19  Am.  St  Rep.  63,  and  note) ;  Bott  v.  Barr,  95 
Ind.  243 ;  Baker  v.  Moor,  63  Me.  443 ;  Austm  v.  Mvnroe, 
47  N.  T.  360;  Harding  v.  Evans,  3  Port  221;  Steele  v. 
Steele,  64  Ala.  438 ;  Halloclc  v.  Smith,  50  Conn.  127 ;  Price 
V.  Mclvre,  25  Tex.  769  (78  Am.  Dec.  658).  In  the  last 
case,  however,  it  was  suggested  an  action  might  be 
maintained  against  the  estate  on  a  claim  allowed  by  the  -exec- 
utor, but  not  otherwise.  The  apparent  exceptions  do  not 
impinge  these  general  rules.  Recovery  has  been  allowed 
from  the  estate  for  money  or  the  jHrooeeds  of  property  appro- 
priated by  the  executor,  and  used  for  its  benefit  and  enhance- 
ment. Simpson  v,  Snyder,  54  Iowa,  577 ;  Dunne  v.  Deery, 
40  Iowa,  252 ;  Deery  v.  Hamilton,  41  Iowa,  17.  But  this 
was  not  because  of  any  contract,  but  on  the  groimd  that  the 
estate  had  received  the  benefit,  and  should  repay.  Or,  as 
stated  in  De  Valengin  v.  Duffy,  14  Pet  282:  "Whatever 
property  or  money  is  lawfully  recovered  or  received  by  the 
executor  or  administrator  after  the  death  of  his  testator  or 
intestate  in  virtue  of  his  representative  character,  he  holds 
as  assets  of  the  estate,  and  he  is  liable  therefor,  in  such  rep- 
resentative character,  to  pay  the  party  who  has  a  good  title 
thereto."  Again,  third  parties  have  been  permitted  to  main- 
tain equitable  actions  on  contracts  of  the  administrator 
directly  against  the  estate,  where,  because  of  his  insolvency, 
or  some  other  sufficient  reason,  their  remedy  against  him  is 
inadequate.  But  this  is  always  based  on  a  quantum  meruit 
or  benefit  received.  Clopton  v.  Oholson,  53  Miss.  466; 
Mosely  v.  Norman,  74  Ala.  422 ;  Dickinson  v.  Conmff,  65 
Ala.  581 ;  Norton  v.  Phelps,  54  Miss.  467 ;  Hewitt  r.  Phelps, 
105  U.  S.  393;  WUlis  v.  Sliarp,  113  K  T.  586  (21  K  K 
Rep.  705).  In  all  these  actions,  the  recovery  is  based  oa 
a  quantum  meruit  for  something  received  by  the  estate,  and 
the  liability  does  not  extend  beyond  the  value  retained  by  it. 
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II.  The  order  of  the  judge  on  ex  parte  hearing,  in  the 
absence  of  any  statute,  added  nothing  to  the  powers  of  the 
administrator.    This  appears  from  Deery  v.  Hamilton,  supra, 

where  the  executor  reported  the  borrowing  of  the 
2  money,  and  her  report  was  approved  by  the  court. 

It  was  there  said :  "This  action  of  the  court,  without 
the  course  prescribed  by  the  statute  having  been  followed  by 
the  executrix,  did  not  validate  the  transaction  done  without 
authority.  As  the  law  did  not  authorize  the  transaction, 
and  prescribe  that  manner  of  converting  the  property  of  the 
estate  into  money,  the  approval  of  the  court  does  not  defeat 
its  provisions.  There  is  no  statute  authorizing  an  executor 
to  borrow  money,  and,  as  security,  convey  the  land  of  the 
estate.  The  course  to  be  piirsued  in  selling  land  of  an  estate 
is  prescribed  by  statute.  The  whole  transaction  must  be  held 
invalid."  Surely,  the  court  or  judgQ  may  validate  any  act, 
after  done,  which  might  have  been  authorized  to  be  per- 
formed on  an.  ex  parte  hearing.  In  Wirvter  v.  Hite,  3  Iowa, 
144,  Wright,  J.,  speaking  for  the  court,  said:  ^^With  him 
[the  administrator]  it  is  not  a  mere  question  of  fact  whether 
he  have  authority,  for  there  is  no  one  to  give  it,  but  it  is  a 
question  of  law,  and  the  law  denies  the  authority."  The 
court  may  direct  the  exercise  of  an  existing  power  in  a 
proper  case,  but  additional  powers  cannot  be  created  by  the 
mere  fiat  of  the  court  or  judge,  at  least  in  the  absence  of 
any  notice  to  the  parties  directly  concerned. 

III.  The  only  property  left  by  the  deceased  was  real 
estate,  and  the  necessity  of  selling  it  for  the  satisfaction  of 
indebtedness  did  not  exist  The  duty  of  the  administrator 
pertained  exclusively  to  the  care  of  such  realty,  and  for  this 
purpose  he  derived  his  authority  solely  from  three  sections 
of  the  Ctode  of  1873,  which  we  set  out: 

"2402.  If  there  be  no  heir  or  devisee  present  and  compe- 
tent to  take  possession  of  the  real  estate  left  by  such  decedent, 
the.  executor  may  take  possession  of  such  real  estate  and 
demand  and  receive  the  rents  and  profits  therefor,  and  do 
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all  other  acts  relating  thereto  which  may  be  for  the  benefit 
of  the  person  entitled  to  such  real  estate. 

"2403.  Such  executor  or  administrator,  under  the  order 
and  direction  of  the  court,  may  apply  the  profits  of  such 
real  estate  to  the  payment  of  taxes  and  of  debts  and  claims 
against  the  estate  of  the  deceased  in  case  the  personal  assets 
are  insufficient. 

"2404.  Such  executor  or  administrator  shall  account 
to  such  heirs  or  devisees  for  the  rents,  profits,  or  use  of  such 
real  estate  deducting  therefrom  the  payments  made  under 
the  preceding  section,  together  with  a  reasonable  compensa- 
tion for  his  own  services,  to  be  fixed  by  the  court" 

But  for  these  provisions,  the  administrator  had  no 
authority  to  interfere  with  the  real  estate  or  the  rents  and 
profits  accruing.  Little  v.  Sinnett,  7  Iowa,  324;  Oray  v. 
Myers,  45  Iowa,  158 ;  Hodgin  v,  Tohr,  70  Iowa,  21 ;  Kwr 
sell  V.  BUlmgs,  35  Iowa,  154;  Foteaux  v.  Lepage,  6  Iowa, 
12S;  Lepage  v.  McNamara,  5  Iowa,  124;  Beezley  v.  Bur- 
gett,  15  Iowa,  192.  We  are  not  agreed  as  to  whether  these 
sections  enlarge  the  powers  of  the  administrator  so  as  to 
authorize  him  to  borrow  money  from  which  to  make  needed 
repairs,  or  simply  require  him,  on  the  contingencies 
named,   to  exercise   existing   power  on   a   class   of 

3  property  with  which  he  formerly  had  no  concern.  But 
a  majority  does  agree  that  if  he  may  borrow  money  for 

such  purpose  it  can  only  be  done  on  due  notice  to  those 

entitled  to  the  estate.    He  is  authorized  to  "do  all  other  acts 

relating  thereto  which  may  be  for  the  benefit  of  the  person 

entitled  to  such  real  estate."    It  may  readily  be  con- 

4  ceded  that,  had  the  estate  derived  any  benefit  from 
these  loans,  it  might  be  required  to  reimburse  the 

plaintiff  to  the  extent  of  such  benefit  But  it  does  not  appear 
that  any  of  the  money  was  so  used.  There  was  not  the 
slightest  necessity  for  borrowing,  and  investigation  would 
have  assured  the  bank  of  the  folly  of  making  loans  save  on 
the  administrator's  personal  obligation.     As  we  have  seen, 


.'••. 
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ordinarily,  no  recovery  can  be  had  except  for  value  received 
and  retained  by  the  estate,  and  these  statutes  seem  to  have 
been  worded  in  harmony  with  that  rule.  It  is  said,  how- 
ever, that  because  of 'the  order  the  estate  should  be  held 
to  the  payment  of  this  note.  These  orders,  with  the  notes, 
if  binding,  amounted  to  pledging  or  mortgaging  the  realty 
and  the  rents  and  profits  to  the  leaner  as  security  for  the 
payment  of  the  money  borrowed.  A  mortgage  might  not 
have  been  given  to  raise  a  fund  for  the  payment  of  the  debts 
of  the  deceased.  Trust  Co.  v.  Holderbaum,  86  Iowa,  1, 
11  Am.  &  Eng.  Enc  Law  (2d  ed.)  1059.    If  authoi> 

5  ity  existed,  it  was  because  of  the  provision  of  the 
statute  quoted.  But  we  have  held  notice  of  applica- 
tion for  the  sale  of  land  essential  to  the  validity  of  the  pro* 
ceedings.  Boyles  v.  Boyles,  37  Iowa,  592 ;  Oood  v.  Norley, 
28  Iowa,  188 ;  Code,  section  3324.  The  evident  reason  for 
this  is  tharf;  property,  the  title  of  which  is  in  the  heirs  or 
devisees,  may  not  be  taken  from  them  without  opportunity 
of  being  heard.  The  statute  does  not  disturb  the  title,  but 
simply  authorizes  the  pei;^nal  representative  of  the  deceased, 
as  trustee,  to  care  for  it,  in  the  interest  of  the  owner.  Can 
the  heirs  be  devested  of  that  title,  or  of  their  inheritance, 

by  incumbering  the  realty  or  rents  and  profits  with- 

6  out  the  opportunity  of  being  heard  ?    It  is  a  whole- 
some   doctrine,    subject    to    few   exceptions,    which 

requires  that  those  whose  rights  are  to  be  affected  must  have 
notice,  actual  or  constructive,  of  the  pendency  of  proceed- 
ings against  them  or  their  property.  ISTo  man's  property 
should  be  taken  from  him  without  reasonable  means  being 
afforded  to  assert  and  protect  his  rights;  otherwise  the  law 
might  well  be  stigmatized  as  an  instrument  of  injustice  and 
oppression.  Hopkins  v,  McCcmn,  19  111.  113;  Long  v. 
Thompson,  60  111.  27.  As  the  inevitable  effect  of  the  orders 
was  the  pledging  of  the  property  of  the  heirs  as  security, 
and  thereby  depriving  them  of  their  interest  therein  to  that 

extent^  they  were  entitled  to  notice  of  the  hearing  of  the 
Vol.  108  la— 42 
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application  made  for  that  purpose.  The  orders,  having  been 
entered  on  ex  parte  hearing,  to  which  no  one  except  the 
administrator  was  a  party,  were  void.  The  claim  ought  not 
to  have  been  allowed. — Reversed. 

Granger,  J.,  dissenting* 


Edward  R.  Mason  et  al.  v.  City  of  Des  Moines  et  aL, 
^  Appellants. 


^%  ^\         PftTiDff  AssesKinfiits:  fraud:  Rights  of  tax  payer.    Fraud  of  a  con- 
-^"^  tractor*  in  not  using  in  the  construction  of  a  curbing  the  amount 

1  of  cement  required  by  the  contract,  so  that  a  portion  of  the  curb- 
ing is  inferior  to  that  agreed  to  be  built,  combined  with  the 
failure  of  the  proper  authorities  to  discover  such  defect  and  insist 
on  its  being  remedied,  vitiates  the  acceptance  of  such  portion,  and 

4  renders  void  the  assessment  of  property  abutting  thereon,  though 
the  authorities  were  not  guilty  of  actual  fraud;  and  an  injured 
tax  payer  may  maintain  an  action  to  set  aside  the  special  assess- 
ment for  the  cost  of  the  improvement. 

Appeal:  shorthand  report:  Documentary  evidence,  A  certificate 
of  a  judge  to  the  report  of  evidence  is  not  insufficient  for  failure 
to  identify  documentary  evidence  introduced,  if  it  states  that  the 
8  foregoing  report  and  the  documentary  evidence  therein  referred 
to  contains  all  the  evidence  introduced,  and  the  exhibits  are  pro- 
perly described  and  identified  in  the  report,  although  they  were 
not  maiked  '[filed," 

Notice  on  oo- parties.    An  appeal  from  a  decree  setting  aside  a 
special  assessment  for  street  improvements  at  the  suit  of  owners 

2  of  two  abutting  lo  s,  will  not  be  dismissed  for  failure  to  serve 
notice  thereof  on  one  of  them,  if  the  lots  were  entirely  distinct 
and  separately  assessed. 

Review:  Pleading  btlow.    In  an  action  to  set  aside  a  special  assess- 
ment, a  claim  that,  as  the  improvement  was  not  worthless,  an 

5  allowance  should  be  made  for  its  value,  cannot  be  considered  on 
appeal  when  not  presented  by  the  pleadings  or  on  the  trial 

Appeal  from  Polk  District  Court — Hon.  C.  P.  Holmes, 

Judge. 

Friday  May  26,  1899. 

Action  in  equity  to  set  aside  special  assessments  made 
on  account  of  curbing,  and  for  other  relief.     Ther€f  was  a 
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hearing  on  the  merits,  and  a  decree  for  the  plaintiffs.    The 
defendants  appeal. — Affirmed, 

W.  0.  Harvison,  J,  K,  Macomber  and  J.  Edward  Mer- 
short  for  appellants. 

W.  G,  Clark  for  appellees. 

Robinson^  0.  J. — The  city  of  Des  Moines  is  a  city  of 
the  first  class,  and  the  other  defendants  are  the  members  of 
its  board  of  public  works,  its  mayor,  clerk,  and  Fred  Stehm 
&  Son,  contractors.  In  the  year  1892  the  city  entered  into 
a  contract  with  Stehm  &  Son,  by  which  the  latter  agreed 
to  construct,  of  sand,  gravel,  and  cement,  a  curbing  on  West 
Grand  avenue.  A  curbing  was  constructed,  which  was 
accepted  by  the  city  as  a  fulfillment  of  the  contract.  A 
part  of  the  curbing  was  made  in  front  of  tracts  of  land 
owned  by  the  plaintiffs,  Edward  R.  Mason  and  William  Fos- 
ter, and  assessments  for  the  curbing  have  been  levied  upon 
the  tracts.  The  plaintiffs  allege  that  the  contractors  failed 
to  use  the  quantity  and  amount  of  cement  required  by  the 
contract,  and  failed  to  mix  the  materials  and  construct  the 
curbing  as  required  by  it,  and  that  they  fraudulently  used 
an  inferior  quality  of  cement,  and  did  not  us©  a  sufficient 
quantity  of  it,  and  that  the  curbing  constructed  was  not 
that  required  by  the  contract,  but  was  worthless;  that  the 
members  of  the  board  of  public  works,  acting  in  collusion 
with  the  contractors,  approved  the  curbing,  and,  with  the 
city  engineers,  acting  as  a  board  of  assessment,  assessed 
against  the  property  of  Mason  two  hnndred  and  eleven  dol- 
lars and  sixty-eight  cents,  and  against  the  property  of  Foster 
a  sum  not  shown,  on  account  of  the  curbing,  and  that  cer- 
tificates of  assessment  are  about  to  be  issued  by  the 
1  mayor  and  clerk.     The  assessments  are  also  alleged 

to  be  invalid  on  other  grounds.  The  relief  demanded 
is  that  the  assessments  be  set  aside,  and  that  the  mayor  and 
clerk  be  restrained  from  issuing  certificates  on  account  of 
the  asseasments.    The  defendants  deny  the  alleged  fraud  and 
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failure  to  comply  with  the  contract.  The  district  court 
found  that  the  all^ations  of  the  petition  as  to  fraud  were 
sustained,  and  that  the  plaintiffs  were  entitled  to  the  relief 
prayed,  but  also  found  that  all  the  proceedings  on  the  part 
of  the  city,  excepting  the  fraud,  were  valid  and  binding. 
A  decree  was  rendered  granting  the  relief  demanded. 

I.  The  notice  of  appeal  was  not  served  on  the  plain- 
tiff Foster,  and  a  motion  to  dismiss  the  appeal  for  that 
reason  is  submitted.     Mason  and  Foster  own  separate  and 

distinct  tracts  of  land,  and  neither  is  interested  in 

2  any  manner  in  that  owned  by  the  other.    Each  tract 
is  assessed  separately  for  the  curbing  in  front  of  it. 

The  plaintiffs  were  not,  therefore,  seeking  to  protect  a  joint 
interest^  although  the  alleged  fraud  and  illegality  affected 
alike  each  assessment.  It  is  said  in  support  of  the  motion 
that  it  is  within  the  rule  of  Goodwin  v.  HiMia/rd,  76  Iowa, 
555.  It  was  unquestioned  in  that  case  that  the  person  not 
served  was  a  necessary  party  to  a  trial  in  this  court  and  that 
service  of  notice  of  appeal  on  him  was  necessary,  but  that 
is  not  true  of  Foster  in  this  case.  Service  of  notice  on  him 
was  not  required,  to  give  this  court  jurisdiction  of  the  case, 
so  far  as  it  affects  Mason's  separate  interests,  and  we  have 
the  right  to  consider  and  determine  those  interests  so  far 
as  they  are  involved  in  this  appeal.  See  Fisher  v.  Chaffee, 
96  Iowa,  15,  and  cases  therein  cited.    The  motion  to  dismiss 

the  appeal  is  therefore  overruled. 

II.  It  is  claimed  that  the  evidence  offered  and  that 

introduced  on  the  trial  in  the  district  court  was  not  made 

of  record  and  preserved  as  required  by  law.     The  certificate 

of  the  judge  appended  to  the  shorthand  reporter's 

3  notes  of  the  trial  is  as  follows:  "I  hereby  certify 
that  the  forgoing  is  the  official  report  of  the  above- 
entitled  cause;  that  it  oon tains,  together  with  the  docu- 
mentary evidence  therein  referred  to,  all  of  the  evidence  that 
was  offered  or  introduced  on  the  trial  of  said  case,  and  all 
of  the  objections  made  and  exceptions  taken;  and  the  said 
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official  report  in  shorthand  is  hereby  made  a  part  of  the 
record  in  the  above-entitled  case."  The  objection  made  to 
the  certificate  is  that  it  does  not  sufficiently  identify  the 
documentary  evidence  introduced.  It  is  not  shown  that  the 
shorthand  reporter's  notes  failed  to  identify,  by  proper 
description  and  reference,  the  exhibits  offered  in  evi- 
dence, and  it  is  shown  that  they  were  marked  as 
exhibits.  The  presumption  is  that  they  were  properly 
identified.  It  is  said  that  they  were  not  filed  in  the  cause, 
and  by  that  we  understand  they  were  not  marked  "Filed.'' 
It  was  said  in  Jamison  v.  Weaver,  87  Iowa,  72,  that  it  was 
not  necessary  that  exhibits  be  attached  to  or  incorporated 
in  the  shorthand  reporter's  notes  or  translation,  nor  that 
they  be  formally  filed ;  that  if  they  were  sufficiently  identi- 
fied in  the  report  or  translation,  which  was  duly  certified 
by  the  judge,  it  was  sufficient  So. far  as  we  are  able  to 
determine  from  the  abstract  of  the  appellees,  the  certifi- 
cation in  this  case  is  within  the  rule  of  the  case  last  cited, 
and  is  sufficient.  See,  also,  Dietz  v.  Pipe  Co.,  103  Iowa, 
542.  We  conclude  that  the  case  is  before  us  for  trial  on 
its  merits. 

III.  The  evidence  fails  to  sustain  the  averments  of  the 
petition  to  the  effect  that  the  contractors  used  an  inferior 
quality  of  cement,  or  that  there  was  collusion  between  them 
and  the  board  of  public  works,  or  that  any  city  official  was 

guilty  of  any  intentional  wrong,  or  that  the  curbing 
4  is  worthless.    There  is  evidence  to  the  effect  that  the 

proportion  of  cement  required  by  the  contract  was 
not  used,  the  most  satisfactory  evidence  of  that  kind  being 
the  testimony  of  the  person  from  whom  the  cement  was 
procured  that  but  four  hundred  fifty-five  and  one-half  bar- 
rels were  furnished.  The  total  length  of  the  curbing  done 
was  nine  thousand  four  hundred  and  ninety-two  lineal  feet, 
and  one  barrel  of  cement  to  each  fourteen  feet  was  required 
to  fulfill  the  contract,  or  six  hundred  and  seventy-eight  bar- 
rels of  cement    There  is  also  evidence  which  tends  to  show 
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that  the  layers  of  concrete  ivere  not  properly  tamped.  The 
evidence  for  the  defendants  tends  strongly  to  show  that  the 
curbing  was  constructed  as  required  by  the  contract.  The 
inspector  for  the  city,  who  superintended  the  work,  testified, 
in  eflFect,  that  it  was  made  in  all  respects  as  required  by  the 
contract  He  is  corroborated  by  the  city  engineer,  by  one 
of  the  contractors,  and  by  several  laborers  who  were 
employed  in  the  work.  But  for  the  evidence  in  r^ard  to 
the  length  of  the  curbing  constructed  imder  the  contract, 
the  number  of  barrels  of  cement  required  by  the  contract 
for  its  construction,  and  the  number  actually  used,  we  should 
conclude  that  the  plaintiffs  had  failed  to  show  that  the  con- 
tract was  not  fully  complied  with  on  the  part  of  the  con- 
tractors; but  that,  with  other  evidence,  satisfies  us  that  the 
required  quantity  of  cement  was  not  used,  and  that  in  con- 
sequence the  curbing  where  the  quantity  was  insufficient  is 
inferior  to  that  required  by  the  contract.  The  board  of  pub- 
lic works  examined  the  curbing,  and  required  that  defects 
which  were  discovered  be  remedied  before  it  was  accepted. 
The  board  relied  upon  the  supervision  exercised  by  the 
inspector  and  engineer.  Actual  fraud  on  their  part  is  not 
shown.  It  appears,  however,  that  some  portions  of  the  curb- 
ing were  properly  constructed,  while  other  portions  were 
not,  and  that  the  part  in  front  of  Mason's  property  is  of 
the  latter  kind.  The  case,  in  principle,  is  like  that  of  Car- 
than  V.  Lang,  69  Iowa,  384.  The  contractors,  in  not  using 
the  proportion  of  cement  required  by  the  contract  were  guilty 
of  a  fraud  upon  the  city  and  the  property  owners.  The 
neglect  on  the  part  of  the  officers  charged  with  the  duty 
of  requiring  Stehm  &  Son  to  comply  with  the  contract,  and 
to  discover  any  failure  to  do  so,  operated  as  a  wrong,  which, 
with  the  intentional  wrong  of  the  contractor,  constituted  such 
a  fraud  as  to  vitiate  the  acceptance  of  so  much  of  the  curb- 
ing as  was  materially  defective.  It  may  be  conceded  for  the 
purposes  of  this  case  that,  in  the  absence  of  fraud,  the  accept- 
ance of  the  curbing  on  the  part  of  the  city  by  the  officers 
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charged  with  that  duty  would  have  been  final,  notwithstand- 
ing defects,  but  the  fraud  established  makes  that  rule  inap- 
plicable. 

IV.     The  appellants  claim  that,  since  the  curbing  was 
not  worthless,  an  allowance  for  its  value  should  be  made ; 

but  we  do  not  find  that  any  question  of  that  kind 
5  is  presented  by  the  pleadings,  or  was  made  in  the 

district  court.    We  do  not  discover  any  grounds  upon 
which  the  decree  of  that  court  shall  be  disturbed,  and  it  is 

AFFIBMED. 
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SUPPLEMENT. 

Ior664  [These  cases,  because  of  the  pendency  of  petitions  for 

io8~a6ii        rehearing,  did  not  reach  me  in  time  to  be  published  in  their 
^'        dironological  order^ — ^Reportee.] 


J.    M.    CoNBY,    Appellant,    v.    Ed.    Benedict    and   John 

BOWEBS. 

Fraadnlent  ConTejance:  eyidknce.  A  conyeyance  of  real  and  per- 
sonal property  made  by  the  holder  of  the  title  to  his  father-in  law 
pending  litigation  with  a  third  person,  is  not  fraudulent  where 
the  sale  had  been  long  contemplated,  an  adequate  consideration, 
(made  up  in  part  of  an  alleged  debt  due  grantee  from  grantor 
1  said  to  have  been  evidenced  by  promissory  notes  held  by  gjantee), 
was  paid  and  the  transfer  was  made  in  view  of  the  intended 
removal  from  the  state  of  the  grantor  who  had  never  invested 
anything  in  the  property  and  against  whom  it  was  not  certain 
that  a  judgment  would  be  recovered,  and  this,  though  grantee 
made  sworn  returns  that  he  had  no  moneys  and  credits  during  the 
period  he  claims  to  have  held  said  notes  and  though  he  sub- 
sequently aided  grantee  to  avoid  garnishment 

Same.  Where  a  conveyance  from  one  relative  to  another  is  attacked 
by  the  grantor's  creditors  as  fraudulent,  fraud  will  not  be  imputed 
to  them  because  of  the  relationship  alone,  but  it  or  a  state  of  facta 
from  which  it  may  be  inferred,  must  be  proved. 

Appeal  from  Ida  District  Court, — Hon.   Z.   A.   Chubch, 

Judge. 

Thtjesday,  October  27,  1898. 

Action  to  subject  real  estate  to  the  payment  of  a  judg- 
ment Decree  for  defendants,  and  plaintiff  appeals. — 
Affirmed. 

B,  I.  Salinger  and  C  S,  Macomber  for  appellant 

Warren  &  Johnston  ior  appellees. 


Oct.  1898]  CoNRY  T.  Bbkedict..  665 


Ladd,  J. — The  plaintiff  recovered  judgment  against 
John  A.  Bowers  for  the  sum  of  three  hundred  and  nine  dol- 
lars  and  five  cents  damages  and  one  thousand  and  twenty- 
four  dollars  and  fifty-five  cents  costs  on  the  twenty-third 
day  of  April,  1895,  on  which  execution  was  afterwards 
issued,  and  returned  rmlla  hona.  While  the  action  in  which 
this  judgment  was  entered  was  pending,  March  23,  1895, 
Bowers  conveyed  to  Ed.  Benedict  the  south  one-half  of  the 
southeast  one-fourth  of  section  28,  township  87  north,  of 
range  39  west  of  the  fifth  principal  meridian,  and  certain 
personal  property.  This  suit  is  brought  to  subject  said  land 
to  the  satisfaction  of  the  judgment.  When  conveyed,  the 
east  forty  acres  was  occupied  by  Bowers  as  a  homestead,  and 

appellant  concedes,  as  to  that  forty,  he  is  entitled  to 
1  no  relief.     He  insists,  however,  that  the  west  forty 

was  conveyed  for  the  purpose  of  defeating  the  collec- 
tion of  any  judgment  Oonry  might  obtain.  It  appears  that 
Bowers  began  the  action,  and  that  judgment  was  entered  in 
favor  of  Conry  on  a  counterclaim,  and  that  the  trial  was  in 
progress  at  the  time  the  deed  was  executed.  Benedict  took 
an  active  part  in  the  trial  by  way  of  assisting  Bowers,  who 
was  his  son-in-law,  but  did  so,  as  he  claims,  at  the  request  of 
Bowers'  attorneys.  The  price  paid  for  the  land  (forty 
dollars  per  acre)  was  adequate.  At  the  same  time  a  ^i\l  of 
sale  of  personal  property  was  made  for  the  consideration  of 
three  hundred  and  seventy-five  dollars.  The  price  was  not 
lumped,  as  contended,  but  was  fixed  by  Bowers  and  the  son 
of  Benedict,  for  whom  he  was  purchasing.  This  land  had 
been  bought  by  Benedict  in  1887,  and  taken  in  the  name  of 
Bowers,  who  never  paid  anything  on  the  purchase  price.  The 
consideration,  two  thousand  dollars,  was  paid  by  assuming 
an  existing  mortgage  of  one  thousand  dollars,  executing 
notes^  for  six  hundred  and  fifty  dollars,  and  a  cash  payment 
of  three  hundred  and  fifty  dollars  given  by  Benedict  to  his 
daughter  at  the  time  of  her  marriage.     The  notes  were  sub- 
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sequently  discounted,  and  Bowers  gave  his  note  in  lieu 
thereof,  covering  the  six  hundred  and  thirty  dollars  paid, 
and  this  Benedict  also  gave  his  daughter.  These  sums 
amounted  to  one  thousand  nine  hundred  and  thirteen  dollars 
at  the  time  of  the  sale,  and  were  paid  Mrs.  Bowers.  Bene- 
dict took  up  the  mortgage,  and  this,  with  other  loans,  made 
up  the  one  thousand  two  hundred  and  forty-six  dollars,  which 
he  retained  out  of  the  purchase  price  of  the  farm.  .One  hun- 
dred and  seventy  dollars  was  paid  in  cash,  and. two  hundred 
and  forty-six  dollars  paid  to  other  creditors  of  Bowers.  This  ^ 
was  all  Bowers'  property  except  a  judgment  in  Illinois. 
Some  time  after  the  sale  Benedict  aided  Bowers  in  collecting 
that,  in  a  way  to  avoid  garnishment  proceedings  by  Conry. 
It  must  be  added  that  during  this  time  Benedict  made  sworn 
returns  to  the  assessor  that  he  had  no  moneys  and  credits. 
His  testimony  of  Bowers'  indebtedness  to  him  is  in  no  other 
manner  contradicted  or  impeached,  and  we  cannot  say  that 
it  should  be  rejected  because  of  the  general  statements  to  the 
ussessor.  He  may  have  considered  it  of  no  value.  And, 
again,  it  is  a  well  known  fact,  much  to  be  regretted,  that 
many  citizens,  in  other  respects  worthy  of  entire  confidence, 
either  conceal  or  fail  to  disclose  personal  property,  in  order 
to  avoid  their  just  contribution  to  the  support  of  ^the  govern- 
ment. The  general  assembly  might  find  it  meet  that  property 
so  withheld  from  the  burden  of  taxation  should  be  deprived 
of  protection  in  litigation.  In  the  absence  of  such  legisla- 
tion, however,  this  will  only  be  considered  a  circumstance  to 
aid  the  court  in  passing  upon  the  particular  issue  presented. 
We  are  inclined  to  the  conclusion  that  Bowers  owed  Benedict 
the  amount  claimed.  It  is  said  that  the  conveyance  of  all 
tangible  property  by  Bowers  is  a  badge  of  frauds  This  is 
fully  explained,  however,  by  his  purpose  to  move  to  Missouri, 
and  the  necessity  of  making  payment  to  those  who  invested 
money  in  the  property.  While  the  courts  will  carefully  scan 
and  scrutinize  the  dealings  between  close  relatives,  yet  the 
mere  fact  that  the  parties  to  a  transaction  are  relatives  will 
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not  relieve  him  alleging  fraud  from  establishing  it  or  prov- 
ing a  state  of  facts  from  which  fraud  may  be  inferred.  In 
other  words,  where  a  transaction  between  relatives  is  attacked 
on  the  ground  of  fraud,  it  will  not  be  imputed  to  them  because 
of  the- relationship  alone.  Allen  v.  Kirk,  81  Iowa,  658; 
Fifield  V.  Oastm,  12  Iowa,  218. 

The  only  suspicious  circumstance  in  the  transaction  is 
the  purchase  during  the  trial.  This  is  met,  however,  by  proof 
that  the  sale  had  been  contemplated  long  prior  to  that  time; 
that  it  was  made  for  a  son  of  Benedict;  that  Bowers  was 
intending  to  leave  the  state;  that  an  adequate  consideration 
was  paid ;  and  that  Bowers  had  never  invested  a  cent  in  the 
property.  Besides,  at  that  time,  it  did  not  appear  with  any 
degree  of  certainty  that  Conry  would  ever  recover  .judgment 
Benedict  purchased  under  an  agreement,  made  long  before  it 
was  known  that  Conry  would  obtain  judgment,  that  Benedict 
should  take  the  land  at  forty  dollars  per  acre,  unless  Bowers 
could  obtain,  in  the  meantime,  a  higher  price.  While  some 
of  the  circumstances  are  suspicious,  all  are  consistent  with  an 
honest  motive  on  the  part  of  all  parties  to  the  transaction. 
We  are  content  with  the  conclusion  of  the  district  court,  and 
its  decree  is  affirmed. 


The  State  of  Iowa  v.  Ole  Olson,  Appellant. 

SedueiioD :  jurt  question:  Chantity,    A  finding  in  a  trial  for  seduction 
that  the  prosecuting  witness  was  of  previous  chaste  character  is 
8    warranted  although  there  was  evidence  that  on  several  occasions 
she  had  conducted  herself  imprudently  with  others. 

Sam  V.  The  evidence  is  sufficent  to  establish  the  use  of  seductive  arts 
on  the  p^rt  of  one  charged  with  seduction  where  the  testimony 

4  of  the  prosecuting  witness  in  that  respect  is  strongly  corroborated 
by  the  defendant's  letters  to  her,  though  part  of  the  arts  used  was 
a  promise  to  marry  if  coaoepcion  occurred. 

Indictment:  seduction.     An  indictment  charging  the  seduction  of 

a  certain  **unmarried  person**  of  previously  chaste   character 

1    sufficiently  avers  that  the  prosecutrix  was  an  unmarried  woman. 


/ 
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Reqaestlng  iDgtm^ioiiB*  An  appellant  who  did  not  ask  further  in- 
structions cannot  complain  that  those  given  were  not  full  and 
explicit;  hence,  one  charged  with  seduction  cannot  coipplain  that 
2  the  court  in  his  charge  did  not  refer  to  evidence  concerning  the 
prosecutrix's  association  with  other  men  prior  to  the  seduction, 
where  the  issue  as  to  previous  chaste  character  was  fully  sub- 
mitted to  the  jury,  and  nothing  further  was  asked 

Appeal  from  Montgomery  District   Court. — Hon.    A.   B. 

Thobnell,  Judge, 

Wednesday,  Deoembeb  14,  1898. 

Defendant  was  convicted  of  seduction,  and  genteneed 
to  eighteen  months'  imprisonment  in  the  penitentiarj'. 
Defendant  appeals. — Affirmed. 

R.  W.  Beeson  for  appellant. 

MiUon  Bemley,  Attorney  General,  for  the  State. 

Given,  J. — The  indictment  charges  that  the  defend- 
ant "did  unlawfully  and  feloniously  seduce,  debauch,  and 
carnally  know  one  Mary  Roll,  an  unmarried  person  of  pre- 
viously chaste  character."  The  language  of  the  statute  (Code, 
section  4762)  is:  "If  any  person  seduce  and  debauch  any 
unmarried  woman  of  previously  chaste  character."  Defend- 
ant contends  thai  the  statute  does  make  it  a  crime  to 
seduce  an  "\mmarried  person,"  but  expressly  provides  that 
the  one  seduced  must  be  "an  unmarried  woman."  "Person: 
A  human  being,  as  including  body  and  mind ;  a  man,  woman, 
or  child ;  an  individual."     Standard  Dictionary.     The  words 

"unmarried  person"  in  the  indictment,  taken  alone, 
1  do  not  show  whether  that  \mmarried  person  was  man 

or  woman ;  but  it  is  not  in  this  narrow  sense  that  we 
are  to  construe  this  indictment  The  law  has  never  recog- 
nized that  the  crime  of  seduction  can  be  committed  by  any 
other  than  male  persons,  nor  upon  any  other  than  female 
persons.  "In  applying  the  statute,  the  connection  in  which 
words  are  used  is  not  to  be  disregarded."  State  c.  Hemm, 
82  Iowa,  610.     In  that  case  the  words  "urmiarried  female" 
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were  used  in  the  indictment,  and  it  was  held  that  the  alleged 
defect  did  not  affect  any  substantial  right  of  the  defendant 
"The  indictment  must  be  direct  and  certain  as  regards 
*  *  *  (2)  the  offense  charged/'  Code,  section  5280. 
"The  indictment  is  sufficient  if  it  can  be  understood  there- 
from *  *  *  that  the  act  or  omission  charged  as  the 
offense  is  stated  in  ordinary  and  concise  language,  with  such 
certainty  and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  and  the  court 
to  pronounce  judgment  according  to  law  upon  a  conviction.'* 
Code,  section  5289.  The  charge  being  seduction,  and  the 
person  seduced  being  Mary  Roll,  every  person  of  common 
understanding  would  know  that  it  was  intended  to  charge 
that  Mary  JloU  was  an  unmarried  woman ;  and  therefore  the 
indictment  is  direct  and  certain  as  r^ards  the  offense 
charged,  and  sufficient,  under  the  statute. 

II.  There  was  evidence  As  to  Mary  Roll's  association 
with  other  men  prior  to  the  alleged  seduction,  and  defendant 
complains  that  this  was  not  referred  to  in  the  instructions. 

The  issue  as  to  previous  chaste  character  was  quite 
2  fully  and  fairly  submitted  to  the  jury,  and  nothing 

further  was  asked.  It  was  not  for  the  court  to  empha- 
size parts  of  the  evidence  by  quoting  or  specifically  referring 
to  it  in  the  instructions. 

There  was  evidence  tending  to  impair  the  credibility  of 
the  prosecutrix's  testimony,  and  it  is  complained  that  the 
court  did  not  sufficiently  instruct  on  this  subject  The 
instructions  are  plain  and  explicit  on  that  point,  and  nothing 
further  was  asked.  Other  complaints  against  the  instructions 
are  equally  without  merit. 

III.  Defendant  contends  that  the  verdict  is  not  sus- 
tained by  the  evidence,  for  that  it  shows  that  Mary  Roll  was 
not  of  previous  chaste  character,  and  fails  to  show  that 

defendant  used  any  seductive  arts.     There  is  evi- 

8  dence  that  Mary  Roll,  then  fifteen  years  of  age,  had 

been  in  the  c(Mnpany  of  other  men  two  or  three  times 
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under  circumstances  that  showed  her  to  have  acted  very 
imprudently;  but  whether  more  should  have  been  found 
from  the  evidence  was  for  the  jury  to  say.  We  cannot  sav 
that  they  were  not  warranted  in  finding  that  she  was  ot 

previous  chaste  character.  The  prosecutrix  testifies 
4  that  she  refused  to  submit  to  the  defendant  unless  he 

would  promise  to  marry  her  if  she  became  pregnant, 
and  that  he  so  promised,  and  thereupon  she  submitted.  It  h 
contended  that  this  does  not  constitute-  seduction.  But  this 
is  not  all  of  her  testimony  on  that  subject.  She  testifies  that 
he  had  been  with  her  all  evening,  about  two  hours  and  a 
half,  before  the  intercourse,  "making  love  to  me,  kissing  me, 
and  having  his  arm  around  me.  He  had  been  doing  that  all 
evening  before  he  went  up  to  this  place."  His  letters  to 
Mary  tend  strongly  to  corroborate  her,  and  to  show  seductive 
arts.  See  State  v,  Hughes^  106  Iowa,  125.  While  there  are 
many  f&cts  disclosed  in  the  evidence  favorable  to  the  defend- 
ant, we  cannot  say  that  the  verdict  is  not  sustained  by  the 
evidence. — Affirmed. 


\^  ^i  D.  A.  MoREY  V.  Elmer  Laird,  Appellant. 
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dul    ^  Doable  Agrenoj.    An  agent  who  acts  for  two  principals  is  required  to 

4    exercise  the  utmost  good  faith  to  each,  and,  if  he  cannot  do  so,  he 
should  at  opce  end  the  agency. 

SettlfDient:  ooksidkration.    A  note  given  in  settlement  of  claims 
2    of  doubtful  validity  is  valid,  if  the  maker  had  knowledge  of  all 
the  facts  afiPecting  their  validity  at  the  time  he  executed  it. 

Eyldenee.    Where  plaintifiF  filed  a  verified  reply  to  an  answer,  he  is 

presumed  to  have  known  the  contents  of  the  reply,  and  of  the 

1    answer  to  which  it  was  directed;  and  hence  the  question  asked 

him   on  cross-examination,  if   he   knew   the  contents  of  the 

answer  when  he  verified  his  reply  denying  it,  is  immaterial. 

Directed  Terdlct^    Where  a  note  was  given  in  settlement  of  disputed 

claims,  a  direction  of  a  verdict  in  favor  of  the  payee  cannot  be 

8    sustained,  unless  the  facts  essential  to  make  the  note  valid  are  so 

apparent  from  the  evidence  that  reasonable  men  could  not  differ 

as  to  the  facts  it  established. 
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Rule  a  ppli  kd.  Defendant  employed  plaintiff  as  bis  agent  to  exchange 
8  his  farm  at  forty-five  dollars  per  acre  for  the  business  of  a  firm, 
which  the  firm  agreed  to  do,  at  the  actual  cost  of  their  stocky 
4  chargiog  nothing  for  good  will.  Plaintiff  falsely  informed  the 
defendant  that  the  firm  would  not  trade  unless  defendaot  would 
give  flte  hundred  dollars  for  the  good  will  of  their  business  and 
one  member  of  the  firm  testified  that  plaintiff  informed  them 
that  defendant  wanted  fifty  dollars  per  acre  for  the  farm.  Ihe 
exchange  was  made  on  this  basis  and  defendant  executed  his 
note  to  plaintiff  in  settlement  of  his  claim  in  ignorance  of  the 
fact  that  the  firm  had  offered  to  exchange  for  the  farm  at  forty- 
five  dollars,  without  anything  for  the  good  will,  etc.  Hd  ,  that  the 
evidence^  if  believed,  constituted  a  defense  to  the  note,  an^ 
should  have  been  left  to  the  jury,  and  that  a  verdict  directed  for 
plaintiff  was  error. 

Appeal  from  Bremer  District  Court, — Hon.  J.  F.  Clyde, 

Judge. 

Wednesday,  January  18,  1899. 

Action  at  law  to  recover  an  amount-  alleged  to  be  due 
on  a  promissory  note.  A  jury  was  impaneled,  and,  after  the 
evidence  had  been  fully  submitted,  a  verdict  for  the  plaintiff 
was  returned  by  direction  of  the  court;  and  from  the  judg- 
men.  rendered  thereon  the  defendant  appeals. — Reversed. 

G.  W,  Rvddick  and  D,  A.  Long  for  appellants. 
E.  L,  Smalley  and  Oibson  &  Ddwson  for  appellee. 

EoBiNsoN,  C.  J. — The  note  in  suit  was  given  by  the 
plaintiff  to  the  defendant  on  the  twenty-seventh  day  of  Feb- 
ruary, 1896,  for  one  thousand  one  hundred  and  seventy-five 
dollars.  The  sum  of  four  hundred  and  six  dollars  and  sixty- 
five  cents  was  paid  thereon  September  8,  1896.  The  plaintiff 
demands  judgment  for  the  amount  of  the  note,  after  deduct- 
ing therefrom  the  payment  made.  The  defendant  admits  the 
making  of  the  note,  and  pleads  as  a  defense  in  substance  as 
follows:  That  in  January,  1896,  he  was  the  owner  of  a  farm 
of  two  hundred  and  five  acres  of  land  in  Bremer  coimty ;  that 
he  employed  the  plaintiff  as  agent  to  negotiate  for  him  an 
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exchange  of  his  farm  for  the  business  of  Donlon  &  Saylor, 
of  Waverly ;  that  the  business  of  that  firm  was  the  buying  and 
selling  of  wagons,  buggies,  and  farm  machinery ;  that  by  the 
contract  of  agency  the  farm  was  to  be  exchanged  at  the  price 
of  forty-five  dollars  per  acre  for  the  cost  price  in  Waverly  of 
the  stock  of  the  firm,  and  the  plaintiff  was  to  receive  as  com- 
pensation what  he  could  get  for  the  farm  in  excess  of  forty- 
five  dollars  per  acre ;  that  thereafter  the  plaintiff  represented 
that  the  firm  would  not  allow  more  for  the  farm  than  the 
price  specified,  and  that,  relying  upon  that  representation, 
the  defendant  agreed  to  pay  the  plaintiff  one  hundred  dol- 
lars to  effect  a  trade  of  the  farm  at  that  price;  that  at  the 
time  the  plaintiff,  without  the  knowledge  of  the  defendant, 
was  also  acting  as  the  agent  of  the  firm,  and  had  been  author- 
ized to  exchange  its  stock  in  trade,  at  its  cost  price  in 
Waverly,  without  any  charge  for  good  will,  for  the  farm  at 
forty-five  dollars  per  acre;  that  the  plaintiff  falsely  repre- 
sented to  the  firm  that  the  defendant  would  not  trade  his 
farm  at  less  than  fifty  dollars  per  acre,  and  falsely  repre- 
sented to  the  defendant  that  the  firm  would  not  trade  its 
stock  at  its  cost  in  Waverly  for  the  farm  at  forty-five  dollars, 
but  in  addition  must  have  five  hundred  dollars  for  the  good 
will  of  the  business ;  that  the  defendant,  relying  upon  such 
representations,  permitted  the  plaintiff  to  make  the  trade 
on  the  basis  of  fifty  dollars  per  acre  for  the  land,  and  the  cost 
of  the  stock  in  Waverly,  and  five  hundred  dollars  in  addition 
for  the  good  will.  The  defendant  pleads  further  that  the 
plaintiff  represented  to  him  that  the  commission  business  of 
the  J.  I.  Case  Threshing-Machine  Company  at  Waverly, 
which  had  been  in  the  hands  of  Donlon  &  Saylor,  was  very 
profitable;  that  the  plaintiff  had  great  influence  with  the 
company,  and  would  use  it  to  procure  the  business  for  the 
defendant  for  two  hundred  and  fifty  dollars,  although  he 
had  been  offered  that  sum  for  his  influence  by  one  Garner^ 
then  doing  a  commission  business  in  Waverly;  that  the 
defendant  relied  upon  said  representations,  and  agreed  to 
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pay  the  plaintiff  the  sum  stated  for  his  influence,  but  that 
the  representations  were  false,  and  were  known  to  the  plain- 
tiff  to  be  false  when  made.  The  defendant  further  states 
that  after  the  trade  with  Donlon  &  Saylor  was  completed 
the  plaintiff  presented  his  claim  against  the  defendant  for 
one  hundred  dollaVs  for  services  rendered  in  making  the 
trade,  for  one  thousand  and  twenty-five  dollars  for  the 
amoimt  received  for  the  faim  in  excess  of  forty-five  dol- 
lars per  acre,  and  for  two  hundred  and  fifty  dollars  for  influ 
ence  used  to  procure  the  business  of  the  threshing  machine 
company;  that  the  defendant  did  not  at  that  time  have  any 
knowledge  that  Donlon  &  Saylor  had  offered  its  property, 
without  charge  for  good  will,  in  exchange  for  the  land  at 
forty-five  dollars  per  acre,  and  in  ignorance  of  the  fact  paid 
the  plaintiff  two  hundred  dollars,  and  made  the  note  in  suit; 
that  by  reason  of  the  facts  stated  the  note  is  wholly  without 
consideration.  The  defendant  further  states  that  the  plain- 
tiff transferred  the  note,  before  due,  and  in  fraud  of  the 
rights  of  the  defendant,  to  a  bank,  to  secure  the  payment  ol 
four  hundred  dollars  and  interest,  and  that  the  defendant 
was  compelled  to  pay  to  the  bank  on  the  note  four  hundred 
and  six  dollars  and  sixty-five  cents.  Judgmeiit  is  asked 
against  the  plaintiff  for  that  sum,  and  for  the  two  hundred 
dollars  paid,  with  interest  The  plaintiff,  in  reply,  states 
that  the  note  in  suit  was  given  after  an  adjustment  of  all  the 
matters  alleged  in  the  answer,  and  in  settlement  of  them.  The 
verdict  and  judgment  were  for  the  full  amount  which 
appeared  to  be  due  on  the  note. 

I.  The  reply  contained  a  general  denial,  and  was 
verified.  The  plaintiff  was  asked  on  cross-examination  if 
lie  knew  when  he  signed  and  verified  the  reply  that  the 
answer  contained  certain  statements,  which  the  evidence 
showed  to  be  true,  but  which  were  denied  by  the 
1  reply.    The  purpose  of  the  questions  was  to  show  that 

the  witness  had  made  statements,  when  not  a  witness, 

in  conflict  with  his  testimony,  but  objections  to  the  question 
Vol.  1U8  la-  48 
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were  sustained.  The  plaintiff,  in  the  absence  of  a  show- 
ing to  the  contrary,  is  presumed  to  have  known  the  oontenta 
of  the  reply  which  he  verified,  and  of  the  answer  to  which 
it  was  directed,  and  both  were  formally  introduced  in 
evidence.  If  the  answers  sought  had  been  permitted,  they 
would  merely  have  confirmed  the  presumption  which  then 
existed,  and  were  immaterial.  The  court  did  not  err  in 
excluding  them. 

II.     The  note  in  suit  and  a  check  for  two  hundred 

dollars  were  given,  after  the  exchange  in  question  had  been 

effected,  in  settlement  of  claims  made  by  the  plaintiff  which 

are  set  out  in  the  answer.     These  claims  were  dis- 

2  puted  by  the  defendant  before  and  at  the  time  the 
note  was  given,  and  if  the  defendant  then  knew  all 

material  facts  which  affected  the  validity  of  the  claim,  and 
the  settlement  was  fairly  made,  the  note  is  valid,  even  though 
the  claims  for  which  it  was  given  were  of  doubtful  validity. 
Rowe  V.  Barnes,  101  Iowa,  302 ;  French  v,  French,  84  Iowa, 
655 ;  Keefe  v.  Yogle,  36  Iowa,  87.    But,  to  sustain 

3  the  ruling  of  the  district  court  in  directing  a  verdict, 
the  facts  essential  to  make  the  note  valid  must  be  so 

apparent  from  the  evidence  that  reasonable  men  could  not 
differ  as  to  the  facts  which  it  established.  McLeod  v.  RaU- 
way  Co.,  104  Iowa,  139,  and  authorities  therein  cited;  6 
Enc.  PI.  &  Prac.  683.  The  evidence  for  the  plaintiff,  if  not 
disputed,  would  show  beyond  question  that  the  note  is  valid, 
but  we  must  examine  the  answer  and  testimony  of  the  defend- 
ant to  ascertain  whether  there  was  a  dispute.  The  answer 
admits  the  making  of  the  note,  and  avers  that  it  was 
given  in  payment  of  the  claim  in  controversy.  The  testimony 
of  Laird  is  in  some  respects  self-contradictory,  but  tends 
strongly  to  sustain  the  alleged  fraud  in  the  transaction 
involved  in  the  double  agency.  The  defendant  testified, 
respecting  the  settlement  had  when  the  note  was  given,  that 
he  disputed  the  claim  of  the  plaintiff  for  the  two  hun- 
dred and  fifty  dollar  item,  alleging  that  Gamer  had  not 
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offered  him  that  8um  for  the  commission  business;  that  the 
plaintiff  then  denied  that  he  had  said  Gamer  had  made  that 
offer ;  and  that,  after  some  discussion  in  regard  to  the  matter, 
the  defendant  "was  finally  willing  to  give  him  the  $250,  and 
also  the  one  hundred  dollars.  There  was  no  dispute  particu- 
larly as  to  the  $100."  The  testimony  of  the  defendant  shows 
that  at  the  time  the  note  was  signed  he  learned  that  the  plain- 
tiff had,  to  some  extent,  acted  in  the  transaction  aa  the  agent 
of  Donlon  &  Saylor,  but  he  did  not  know  the  particulars  of 
the  agency.  In  making  the  exchange,  Donlon  &  Saylor 
received  the  cost  of  their  stock  in  Waverly,  and  five  hundred 
dollars  in  addition  for  the  good  will  of  the  business,  and 
the  defendant  was  allowed  fifty  dollars  per  acre  for  his  land. 
Saylor  testified  that  during  the  latter  part  of  the  negotiations, 
which  were  carried  on  through  Morey,  the  firm  proposed  to 
Morey  to  take  the  land  at  forty-five  dollars  per  acre  in 
exchange  for  the  stock  at  its  cost  in  Waverly,  without  any 
allowance  for  good  will,  but  that  Morey  answered  that  the 
defendant  wanted  fifty  dollars  an  acre,  and  that  the  offer 
would  be  useless.  The  defendant  states  positively  and 
explicitly  that  he  did  not,  when  he  transferred  his  land  to 
Donlon  &  Saylor,  nor  when  the  note  was  made,  have  any 
knowledge  of  that  offer.  If  the  testimony  of  Saylor  and  the 
defendant  respecting  the  offer  was  true, — and  for  the  pur- 
pose of  this  appeal  we  must  presume  that  it  was, — Morey 
was  guilty  of  a  gross  violation  of  his  duty  to  both  of  his  prin- 
cipals, for  the  plaintiff  admits  that  he  was  authorized  to 
exchange  the  land  at  forty-five  dollars  per  acre.  If  he  was 
guilty  of  the  misconduct  charged,  it  resulted  in  causing 
Donlon  &  Saylor  to  lose  one  thousand  and  twenty-five  dollars, 
and  the  defendant  five  hundred  dollars.  The  plaintiff  deniet« 
the  alleged  misconduct,  but  we  fail  to  discover  any  admis- 
sion by  tte  defendant,  or  any  testimony  on  his  part,  which 
shows  that  he  knew  of  the  offer.  The  fact  that  the 
4  plaintiff  acted  as  the  agent  of  each  party  to  the  trans- 

action did  not  relieve  him  of  the  duty  of  loyalty  to 
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each  principal,  to  the  extent  of  his  employment  It  is  said 
in  Meehem  Agency,  section  454:,  that  "loyalty  to  hie  trust 
is  the  first  duty  which  the  agent  owes  to  his  principal.  With- 
out it  perfect  relaticni  cannot  exist  ;^'  and  in  section  456, 
thatvthe  agent  must  not  put  himself  into  such  relations  that 
his  interests  become  antagonistic  to  those  of  his  principal. 
"The  agent  will  not  be  permitted  to  serve  two  masters,  with- 
out the  intelligent  consent  of  both."  See,  also,  Meehem 
Agency,  section  67.  t  It  is  the  duty  of  the  agent  to  inform  his 
principal  of  facts  material  to  his  interests  which  are  known 
to  the  agent.  1  Am.  &  Eng.  Enc.  Law  (2d  ed.),  1069.  These 
are  elementary  rules,  »An  agent  who  acts  for  two  principals 
is  required  to  exercise  the  utmost  good  faith  to  each,  and, 
if  he' finds  that  he  cannot  do  so,  he  should  at  once  take  steps 
to  end  the  agency.  ,  If  the  testimony  of  the  defendant  is 
credible,  he  did  not  know  that  the  plaintiff  was  acting  for 
Donlon  &  Saylor  until  after  the  exchange  was  made,  and  at 
the  time  the  note  was  signed ;  and  there  was  nothing  in  the 
information  he  admits  having  received  at  that  time  which 
should  have  charged  him  with  knowledge  of  the  alleged 
breach  of  trust.  He  still  had  the  right  to  presume,  as  against 
the  plaintiff,  that  he  had  been  faithful  in  the  discharge  of 
his  duties.  If  the  defendant  is  correct,  in  his  testimony,  there 
was  no  consideration  for  the  note  to  an  amount  greater  than 
the  sum  apparently  due  on  it,  and  he  is  entitled  to  recover  on 
his  counterclaim.  The  evidence  required  that  the  issues  pre- 
sented by  the  pleadings  be  submitted  to  the  jury.  The  dis- 
trict court,  therefore,  erred  in  directing  a  verdict  for  the 
plaintiff,  and  its  judgment  is  reversed. 
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ContrflCts:  CERTAINTY.    A  contract  which  provides  for  the  purchase 

of  a  specified  aggregate  number  of  sets  of  scales  at  a  specified 

differing  prices  for  different  sets  and  that  a  certain  number  of 

1    sets  shall  be  taken  in  stated  years  is  not  86  uncertain  that  no 
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action  for  breach  may  be  bottomed  thereon  though  it  does  not 
specify  what  number  of  each  kind  wa?  to  be  takeOi 

IvsTRUonoNs:  Measure  of  damages.  At  worst  for:  the  seller,  :«fioh 
contract  gave  the  defendant  the  option  of  taking  the  scales  on 
which  the  seller  would  make  the  least  profit.  Hence,  an  instruct- 
ion  thai  the  buyer  had  such* an  option  and  that  presumably,  he 
would  have  exercised  it  had  he  not  broken  his  contracst  is  not  pre- 
1  Judicial  to  the  buyer.  The  rule  of  the  court  assumed  t^hat  the 
purchaser's  breach  caused  the  least  possible  harm  anci  it  cannot 
avail  him  to  urge  that  he  might  have  so  selected  as  to  cause- 
greater  injury  by  failure  to  buy. 

CoNSTCOTioN.    Under  a  contract  for  the  purchase  of  certain  manu- 
factured articles,  providing  that  such  articles  should  be  made 
[     '*trom  th^  patterns*'  of  a  certain  company  manufacturing  such 

3  goods,  and  that  "no  change  from  said  patterns"  should  be  made 
without  the  consent  of  the  purchaser,  manufacturer  was  not 
required  to  use  the  identical  patterns  which  had  been  used  by 
the  company  referred  to,  but  only  to  furnish  articles  in  which 
there  was  no  change,  as  to  the  several  parts  thereof,  from  the 
finished  product  of  such  company  made  frqm  such  patterns. 

Sabir.  ;  A  contract  requ  iring  plaintiff  to  make  certain  articles  for  the 
defendant,  according  to  certain  specified  patterns,  was  not  broken 

4  where  plaintiff  changed  such  patterns,  but  did  not  use  the  changed 
patterns  in  making  any  goods  for  the  defendant. 

Mbasurb  of  damages.  Where  plaintiff  was  entitled  to  recover,  in  an 
action  for  damages  for  the  breach  of  a  contract  for  the  phrchase 
of  a  specified  number  of  articles,  of  several  different  kinds,  to  be 
manufactured  by  plaintiff,  and  furnishedv  with  ''reasonable 
promptness,"  on  defenda  nt*s  orders,  the  measure  of  such  damages 
for  the  articles  not  furnished  was  the  difference  between  the  con- 
,  tract  price  of  the  class  thereof  on  which  plaintiff  would  have 
9  received  the  smallest  profit  and  the  cost  to  plaintiff  of  manu- 
facturing the  number  thereof  which  would  have  been  required 
to  fill  such  contract,  making  a  reasonable  deduction  for  the  less 
amount  of  time  required  by  plaintiff,  its  employes  and  factory, 
for  the  release  from  the  trouble  and  responsibility  incident  to  a 
full  execution  of  such  contract  ou  plaintiff's  part.  The  ordinary 
rule,  difference  between  contract  price  and  market  value,  should 
not  govern  because  there  was  no  agreement  to  have  the  scales 
ready  for  delivery  at  the  beginning  of  the  term  fixed  for  delivery, 
but  they  were  simply  to  be  furnished  up  to  the  totals  in  given 
years  as  required  by  the  purchaser. 

Eyidbnob:  Interpretalion.    Where  defendant  had  contracted  to  pur- 
chase of  plaintiff  manufactured  articles  of  certain  specified  kinds 
2    and  the  contract  was  not  ambiguous,  it  was  proper,  in  an  action 
on  such  ^ntract  to  reject  evidence  that  plaintiff  had  manu- 
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factured  and  set  aside  for  defendant  articles  of  other  kinds,  not 
mentioned  in  such  contract. 

HarmleHB  Error:  objection  below.  Where  portions  of  a  letter 
offered  in  evidence  were  excluded  on  objection  made,  and  there 
was  nothing  prejudicial  in  the  part  admitted,  the  reading  of  a 

6  part  of  the  excluded  portion,  without  further  objection,  was  not 
.  sufficient  ground  for  the  granting  of  a  new  trial. 

N  KW  trial.  Remarks  of  counsel  of  a  nature  not  to  be  commended, 
but  purporting  to  have  been  made  in  response  to  statements  of 
opposing  counsel,  or  to  be  deductions  from  facts  disclosed  by  the 

7  record,  did  not  require  that  the  party  complaining  thereof  should 
have  a  new  trial. 

Appeal  from  Pottamattamie  District  Court. — Hon.  W.  R. 

Green,  Judge. 

Tuesday,  January  24,  1899. 

Action  at  law  to  recover  on  a  contract  for  the  purchase 
of  Columbia  scales,  and  on  an  account.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Affirmed, 

Harl  &  McCahe  for  appellant. 

Flickinger  Bros,  and  Clem.  F.  Kimball  for  appellee. 

Robinson,  C.  J. — A  copy  of  the  contract  in  suit  is  as 
follows:  "This  agreement,  made  this  twentieth  day  of  Feb- 
ruary, 1893,  by  and  between  Kimball  Bros.,  of  the  first  part, 
and  Deere,  Wells  &  Co.,  of  the  second  part,  both  of  the  city 
of  Council  Bluffs,  state  of  Iowa,  witnesseth:  That  the  said 
first  parties  have  appointed  the  said  second  parties  agent  for 
the  sale  of  the  Columbia  scales  for  the  following  territory, 
to-wit:  The  three  western  tiers  of  counties  in  the  state  of 
Iowa ;  all  of  the  state  of  Nebraska ;  that  part  of  South  Dakota 
lying  south  of  the  tier  of  counties  traversed  by  the  Pierre 
Branch  of  the  Northwestern  Railroad;  thence  west  to  and 
including  the  Black  Hills;  all  of  the  state  of  Wyoming;  and 
that  part  of  the  state  of  Idaho  traversed  by  the  Union  Pacific 
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Railroad.  The  said  first  party  agrees  to  furnish  Columbia 
scales  made  from  patterns  now  in  use  by  the  Columbia  Scale 
Company,  and  to  make  no  change  from  said  patterns  on 
scales  furnished  the  said  second  party  without  the  consent 
of  the  said  second  party.  The  prices  and  terms  to  be  net  as 
follows:  Two-ton  scale,  twenty-eight  dollars;  two  and  one- 
half-ton  scale,  twenty-nine  dollars;  three-ton  scale,  thirty- 
two  dollars.  The  above  complete  with  beam  box,  single  brass 
beam,  and  test  weight.  Three  and  one-half  ton  scale,  thirty- 
five  dollars.  This  scale  complete  with  beam  box,  double 
brass  beam  and  test  weight;  four-ton  scale,  thirty-eight  dol- 
lars; five-ton  scale,  forty  dollars;  six-ton  scale,  sixty-six 
dollars.  After  the  first  year,  the  price  of  four  and  five  ton 
scales  to  be  one  dollar  less  than  above.  The  latter  three  to  be 
furnished  with  beam  box,  double  brass  beam,  test  weight, 
and  weight  book.  And  the  said  first  party  agrees  to  sell 
scales  to  no  other  party  in  or  for  the  territory  above  men- 
tioned, during  the  life  of  this  contract,  and  further  agrees 
to  fill  all  orders  made  by  the  second  party  with  reasonable 
promptness,  and  to  guaranty  their  work.  In  consideration 
of  this  agreement  upon  the  part  of  the  said  first  party,  the 
said  second  party  hereby  agrees  to  take  from  the  said  first 
party  during  the  next  twelve  months,  one  hundred  and  fifty 
sets  of  scales,  and  to  take  one  hundred  sets  of  scales  per  year 
during  the  life  of  this  contract  This  contract  to  remain  in 
force  for  five  years  from  date.  [Signed]  Kimball  Bros. 
Deere,  Wells,  &  Co.'^  Eighty-two  sets  of  scales  were  delivered 
under  that  "contract ;  and,  the  defendant  refusing  to  accept 
other  scales  under  it,  this  action  was  brought  to  recover  the 
sum  of  ten  thousand  dollars  as  damages  for  its  failure  to  do 
so.  The  plaintiff  also  claims  ninety  dollars  and  ten  cents  on 
account,  which  does  not  appear  to  "be  disputed.  The  defend- 
ant admits  making  the  contract,  but  alleges  that  it  elected  to 
rescind  it,  for  the  alleged  reason  that  the  plaintiff  changed 
the  patterns  from  which  the  scales  were  made,  used  material 
and  workmanship  inferior  to  those  required  by  the  agree- 
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ment  in  making  the  scales,  and  produced  scales  which  were 
not  merchantable.  The  defendant  further  alleges  that  the 
plaintiff  failed  to  pack  the  levers  and  casting,  forming  parts 
of  the  scales,  in  boxes  of  suitable  strength  for  shipping,  and 
as  required  by  usage  of  the  trade.  The  defendant  also  pleads, 
by  way  of  counterclaim,  that  it  incurred  great  expense  in 
canvassing  territory  to  enable  it  to  carry  out  the  contract,  and 
has  been  damaged  by  reason  of  the  alleged  breach  of  contract 
by  the  plaintiff  in  the  sum  of  five  hundred  dollars,  for  which 
it  asks  judgment.  The  plaintiff,  in  reply,  alleges  that,  if 
there  were  deviations  from  the  patterns  as  alleged,  they  were 
unimportant,  did  not  constitute  a  breach  of  the  contract^ 
weie  made  without  the  knowledge  of  the  plaintiff,  and  under 
the  direction  or  with  the  consent  of  the  defendant.  The  ver- 
dict and  judgment  were  for  the  sum  of  five  thousand  nine 
hundred  and  thirty-seven  dollars  and  ten  cents,  besides  costs, 
I.  The  first  claim  made  by  the  appellant  is  that  the 
contract  is  void  for  uncertainty.  This  claim  is  based  up<Mi 
the  fact  that  the  contract  required  the  plaintiff  to  furnish 
and  the  defendant  to  receive  five  hundred  and  fitfty  scales 
during  the  five  years  covered  by  the  contract,  and  that  it 
enumerated  seven  different  kinds  of  scales,  at  prices  ranging 
from  twenty-eight  to  sixty-six  dollars  per  scale,  but  did  not 
specify  the  number  of  each  kind  which  the  defendant  was 
required  to  accept.  It  is  said  the  contract  was  not  a  con- 
tract of  sale,  but  a  contract  to  exercise  an  option  to  take  one 
or  more  of  several  different  and  distinct  articles, 
1  The  court  below  charged  the  jury  that,  under  the  con- 

tract, the  defendant  had  a  right  to  designate  what  sizes 
of  scales  it  would  take ;  that  it  had  a  right  to  select  the  scales 
on  which  the  plaintiff  would  have  realized  the  least  profit; 
and  since  it  could  not  be  determined  that  the  defendant 
would  not  have  exercised  that  privilege,  if  the  plaintiff  was 
entitled  to  recover,  its  recovery  would  be  fixed  on  the  assump- 
tion that  the  privilege  would  have  been  exercised.  Although 
the  contract  fails  to  designate  the  number  of  each  kind  of 
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scales  which  the  defendant  should  take,  the  aggregate  number 
which  it  was  required  to  take  was  definite  and  certain,  and 
the  damage  which  would  result  to  the  plaintiff  from  the  fail- 
ure of  the  defendant  to  take  any  definite  number  of  any  one 
of  the  classes  could  have  been  ascertained  with  reasonable 
certainty.  It  is  clear  that  if  the  defendant  refused,  without 
sufficient  cause,  to  perform  its  part  of  the  contract,  the  dam- 
ages to  the  plaintiff  could  not  have  been  less  than  it  would 
have  been  had  the  defendant  elected  -to  take  the  kind  of  scales 
which  would  have  yielded -the  plaintiff  the  least  profit.  To 
that  extent  the  contract  is  definite  and  certain.  It  would  be 
most  unjust  and  unreasonable  to  permit  the  defendant  to 
take  advantage  of  its  own  wrong,  on  the  ground  that,  had  it 
done  as  it  agreed,  the  profits  of  the  plaintiff  might  have'  heeu 
greater  than  the  amount  allowed  by  the  charge  of  the  court. 
Since  they  could  not,  in  any  event,  have  been  less  than  that 
amount,  the  defendant  has  no  reason  to  complain  of  that 
portion  of  the  charge. 

11.  The  appellant  complains  of  the  refusal  of  the  court 
to  permit  it  to  show  that  the  plaintiff  manufactured  and  set 
aside  for  the  defendant  several  four-ton  Junior  scales,  and 
perhaps  other  kinds  not  mentioned  in  the  contract,  as  tending 
to  show  that  the  parties  construed  the  contract  to  cover  kinds 
of  scales  not  enumerated  in  it.  The  offered  evidence 
2  was  properly  rejected.    The  contract  was  not  ambigu- 

ous, but  specified  particularly  the  kinds  of  scales  and 
appurtenances  to  which  it  applied.  If  other  kinds^  were 
desired  by  the  defendant,  and  were  furnished  by  the  plaintiff, 
and  credit  therefor  given  on  the  contract,  that  fact  would 
merely  tend  to  show  a  waiver  in  favor  of  the  defendant  of  the 
strict  terms  of  the  contract,  but>  would  not  show  that  the  con- 
tract  was  other  than  what  it  i)urported  to  be.  The  offered 
evidence  was  properly  rejected ;  and  that  is  true,  for  substan- 
tially the  same  reasons,  of  the  evidence  offered  by  the  defend- 
ant to  prove  alleged  changes  in  the  pattern  of  certain  goose 
necks  used  with  some  scales,  and  the  cost  of  manufacturing 
them. 
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III.  The  court  ruled  during  the  trial  that  the  clause, 
''The  said  first  party  agrees  to  furnish  scales  from  patterns 
now  in  use  by  the  Columbia  Scale  Company,  and  to  make  no 
change  from  said  patterns  on  scales  furnished  the  said  second 
party  without  the  consent  of  the  said  secoild  party," 
3  did  not  require  the  plaintiff  to  use  the  molder^s  pat- 

terns which  had  been  nsed  by  the  Colombia  Scale 
Company,  and  charged  the  jury  that  "if,  in  the  manner  in 
which  plaintiff  manufactured  the  scales,  there  was  no  change 
in  the  finished  product  as  to  the  several  parts  thereof,  from 
the  finished  product  for  these  parts  as  made  by  the  Columbia 
Scale  Company,  then  there  would  be  no  change  in  the  pat^ 
terns,  within  the  meaning  of  the  contract"  The  appellant 
contends  that  the  patterns  referred  to  in  the  contract  were 
the  molder's  patterns,  and  that  the  finished  product  did  not 
furnish  the  test  as  to  whether  there  had  been  a  change. 
The  evidence  showed  that  there  had  been  some  changes  in 
two  wooden  patterns  for  brass  scale  beams  which  the  plain- 
tiff had  obtained  from  the  scale  company,  and  there  was 
some  evidence  to  the  effect  that  there  had  been  changes  in 
a  clamp-casting  pattern  and  in  a  heel-plate  pattern  for  a 
six-ton  scale.  The  evidence  was  sufficient  to  authorize  the 
jury  to  find  the  following  facts:  The  plaintiff  made  some 
slight  changes  in  the  two  wooden  patterns  for  scale  beams, 
for  the  purpose  of  smoothing  them  where  they  had  been 
roughened  by  use,  and  to  make  them  work  easier;  that  one 
of  them  was  replaced  with  a  brass  pattern;  that  wooden 
patterns  could  not  be  used  for  more  than  from  one  hundred 
to  two  hundred  castings,  and  that  those  furnished  would 
have  been  worn  out  before  the  casting  required  by  the  con- 
tract could  have  been  made ;  that  the  scale  beams,  when  cast, 
were  rough,  and  larger  than  the  finished  beams,  and  required 
planing  and  polishing  to  reduce  them  to  the  required  size 
and  condition;  that  the  finished  scale  beams  made  by  the 
plaintiff  from  the  altered  patterns  were  in. all  respects  the 
same  as  those  made  before  the  patterns  were  changed.     The 
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jury  was  also  authorized  to  find  that  the  change  in  the 
clamp  casting  was  made  by  order  of  the  defendant,  and 
that  the  pattern  for  the  six-ton  heel  iron  was  not  changed 
after  it  was  received  by  the  plaintiff. 

The  contract  must  be  given  a  reasonable  interpretation 
to  effectuate  the  intention  of  the  parties  to  it  It  would 
be  unreasonable  to  conclude  that  the  parties  intended  that 
the  identical  wooden  patterns  furnished  by  the  scale  com- 
pany should  be  used  after  they  had  become  so  worn  and 
out  of  repair  that  good  castings  could  not  have  been  obtained 
by  using  them.  The  matter  of  importance  to  the  defend- 
ant was  that  the  scales  furnished  to  it  should  be  made  like 
those  manufactured  by  the  scale  company,  and,  if  that 
result  was  accomplished,  it  was  immaterial  whether  the 
patterns  were  the  identical  ones  furnished  by  that  company 
or  not  No  doubt,  the  parties  might  have  made  the  use  of 
the  identical  patterns  of  the  essence  of  the  contract,  but  we 
are  of  the  opinion  that  they  did  not  do  so.  The  language 
of  the  contract,  is  not  that  the  scales  shall  be  made  by  the 
actual  use  of  the  patterns  in  molding,  but  that  they  shall  be 
made  "from  the  patterns,"  and  that  "no  change  from  said 
patterns"  shall' be  made  without  the  consent  of  the  defend- 
ant If  the  word  "from"  were  used  in  its  primary  signifi- 
cation, there  would  be  no  basis  whatever  for  the  claim  of  the 
defendant  as  to  the  necessity  of  using  the  same  patterns ;  but 
the  word  as  first  used  in  the  contract  means  much  the  same 
as  "according  to,"  and  the  negative  of  that  is  expressed  by 
the  phrase  in  which  it  is  used  the  second  tima  We  conclude 
that  the  interpretation  placed  upon  the  contract  by  the  dis- 
trict court  was  substantially  correct. 

IV.  The  court  charged  the  jury  that  if  the  plaintiff 
made  scales  in  which  the  six-ton  heel  plate  had  been  changed, 
but  did  not  use  the  changed  pattern  in  making  the  scales 

furnished  the  defendant,  the  contract  would  not  have 
4  been  broken  by  such  change.     It  is  contended  that 

under  the  contract  the  defendant  was  entitled  to  six^ 
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ton  scales;  that,  if  the  pattern  had  been  changed,  it  was 
impossible  for  the  plaintiff  to  furnish  such  scales;  and 
therefore  no  judgment  should  have  been  rendered  against 
the  defendant  for  its  failure  to  perform  the  contract.  We 
think  the  charge  as  to  the  matter  in  question  was  correct 
The  contract  required  the  plaintiff  not  to  make  changes 
from  the  patterns  in  the  scales  furnished  to  the  defendant, 
and  the  latter  cannot  defeat  a  recovery  on  the  ground  that  a 
change  was  made  which  did  not  in  any  manner  affect  its 
rights.  The  defendant  asked  the  court  to  instruct  the  jury 
that  if  the  change  in  the  six-ton  heel  iron  pattern  was  made 
after  the  contract  in  suit  was  entered  into,  without  the 
consent  of  the  defendant,  the  change  constituted  a  breach  of  ^ 
the  contract,  and  that  the  plaintiff  could  not  recover  for  the 
breach  of  the  contract  which  it  alleges.  We  think  that  the 
court  properly  refused  to  so  instruct  the  jury,  for  the 
reascAi,  already  stated,  that  the  defendant  cam>ot  complaip 
of  a  change  which  did  not  affect  any  scales  wjiieh  it*  ordered 
or  desired  to  order.  Had  the  plaintiff,  by  reason  of,  the 
change,  been  unable  to  furnish  the  defendant  scales  it  was 
entitled  to  demand  under  the  contract,  a  different  question 
would  have  been  presented,  which  is^  not  raised  by  the  por- 
tion of  the  charge  given  and  the  instructicm,  refused  whi<*h 
are  under  consideration.  ,     , 

V.  The  court  charged  the  jury  that^  if  the  plaintiff 
was  entitled  to  recover,  the  measure  of  its  damages  for  the 
breach  of  the  contract  for  the  scales  not  fumishiBd  was  the 
difference  between  the  contract  price  of  the  class  on  wbicii 

plaintiff  would  have  received  the  smallest  profit,  and 
6  the  cost  to  the  plaintiff  of  manufacturing  the  num- 

ber  of  scales  of  that  class  which  would  have  been 
required  to  fill  the  contract,  making  a  reasonable  deduction 
for  the  less  amount  of  time  required  •  by  the  pl^intiff^ 
tmiployes,  and  factory,  and  for  the  release  from  trouble, 
risk,  and  responsibility  attendant  upon  a  full  execution  of 
the  contract  on  the. part  of  the  plaintiff.     ;The  defendant 
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insists  that  the  rule  thus  given  was  erroneous^  and  that  the 
ordinary  rule  for  damages  for  the  breach  of  contract  to  pur- 
chase personal  property  which  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time  and  place  of 
delivery  should  have  been  given.  That  the  rule  last  stated  is 
the  one  which  should  be  applied  in  ordinary  cases  involving 
a  breach  of  contract  to  purchase  personal  property  may 
be  conceded,  but  we  are  of  the  opiniqn  that  it  should  not 
have  been  applied  in  this  case.  The  contract  did  not  require 
the  plaintiff  to  have  the  scales  and  appurtenances  specified 
ready  for  delivery  at  the  beginning  of  the  term  fixed  by 
the  contract,  but  only  to  fill  orders  in  each  year  to  the  num- 
ber of  scales  to  be  furnished  during  the  year  "with  reason- 
able promptness,"  and  the  plaintiff  was  not  required  to 
manufacture  the  scales  if  the  defendant  was  not  to  receive 
them.  In  other  words,  the  plaintiff  was  not  required  to 
manufacture  all  of  the  scales  required  by  the  contract,  and 
rely  upon  its  ability  to  sell  them  to  others  in  case  the  defend- 
ant refused  to  take  them,  but  had  the  right  to  manufacture 
them  only  as  required.  If  it  had,  however,  in  good  faith, 
manufactured  the  scales,  and  there  had  been  a  market  value 
for  them,  no  doubt  the  rule  contended  for  by  the  defendant 
would  have  applied.  It  is  said  in  2  Sutherland  Damages 
(2d  ed.),  section  649,  that,  where  a  purchaser  of  an  unman- 
ufactured article  refuses  to  accept  it,  "the  manufacturer  is 
not  bound  to  complete  it,  make  a  tender  of  it,  and,  on  the 
purchaser's  refusal  to  accept  it  sell  it  on  the  market.  He 
may  recover  the  difference  between  the  cost  of  making  the 
article  and  the  price  agreed  to  be  paid  for  it''  That  rule 
appears  to  us  to  be  founded  in  reason,  and  to  be  supported 
by  the  authorities.  Hinckley  v.  Steel  Co.,  121  U.  S.  264 
(7  Sup.  Ct  Rep.  876) ;  Waish  v.  Myers,  92  Wis.  897  (66 
N.  W,  Rep.  250),  and  cases  therein  cited;  Lumber  Co.  v. 
Warner,  93  Mo.  374  (6  S.  W.  Rep.  210) ;  Crescent  Mfg. 
Co.  V.  N.  0.  Nelson  Mfg.  Co.,  100  Mo.  325  (13  S.  W. 
Rep.  503);  Tufts  v.  Lawrence,  77  Tex.  526   (14  S.  W. 
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Rep.  165);  Collins  v.  Delaporte,  115  Mass.  159;  Cort  v. 
Railway  Co.,  17  Q.  B.  127;  Hosmer  v.  Wilson,  7  Mick 
294;  Atkinson  v.  M<yrse,  63  Mich.  276  (29  N.  W.  Eep. 
711);  Hale  v.  Trout,  35  Cal.  229;  Muskegon  Curtai^BoU 
Co.  V.  Keystone  Mfg  Co.,  135  Pa.  St  109  (19  Atl.  Kep. 
1008) ;  Tahoe  Ice  Co.  v.  Union  Ice  Co.,  109  Cal.  242  (41 
Pac.  Rep.  1020) ;  Tufts  v.  Weinfeld,  88  Wis.  647  (60  N. 
W.  Rep.  992) ;  2  Benjamin  Sales  (Corbin's  ed.),  section 
1121),  and  note  3;  Tiedeman  Sales,  section  333. 

It  is  suggested  that,  when  the  defendant  rescinded  the 
contract,  the  plaintiff  had  a  number  of  scales  on  hand,  and 
that,  as  to  those  scales,  the  rule  of  damages  given  by  the 
court  was  wrong.  The  plaintiff  had  in  stock  scales  at  the 
time  the  rescission  was  declared,  but  our  attention  has  not 
been  called  to  any  evidence  which  shows  the  number  of 
scales  of  the  kind  on  which  the  plaintiff  made  the  least  pnrfit 
which  it  had  on  hand  at  that  time,  nor  where  the  matter  sug- 
gested was  brought  to  the  attention  of  the  district  court. 
We  conclude  that  the  rule  as  to  the  measure  of  damages 
given  to  the  jury  was  correct  as  applied  to  the  facts  in  this 
case. 

Objections  to  the  charge  to  which  we  have  not  referred 
are  urged,  but  are  disposed  of  by  what  we  have  said,  or  are 
without  substantial  merits  and  need  not  be  specially  noticed. 

VI.     The  appellant  complains  of  rylings  on  evidence. 
One  of  these  rulings  related  to  the  admission  in  evidence  of 
a  letter  marked  *^Exhibit  L."     A  portion  of  the  letter  was 
excluded  on  the  objection  of  the  defendant.    We  find 
6  nothing  in  the  part  admitted  by  the  ruling  of  the 

court  which  could  have  been  prejudicial.  There  is 
confusion  in  the  record  as  to  some  parts  of  the  letter,  and  it 
may  be  that  a  portion  of  it,  to  which  an  objection  was  sus- 
tained, was  read;  but,  if  so,  it  was  read,  perhaps  inad- 
vertently, without  further  ruling  by  the  court,  and  without 
calling  its  attention  to  the  fact  that  an  objection  had  been 
sustained  to  a  part  which  was  read. 
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We  have  examined  numerous  other  objections  to  rulings^ 
and  find  that,  although  the  correctness  of  one  or  two  of 
such  rulings  may  be  somewhat  doubtful,  they  related  to 
matters  of  so  little  importance,  or  were  so  manifestly  with- 
out prejudice,  that  we  would  not  be  justified  in  disturbing 
the  judgment  of  the  district  court  on  account  of  them. 

VII.  The  appellant  complains  of  remarks  made  by 
attorneys  for  the  plaintiff  in  presenting  the  case  to  the  jury. 
Some  of  the  remarks  objected  to  are  not  to  be  commended^ 
but  most  of  them  purport  to  have  been  in  response 
7  to  statements  made  by  attorneys  for  the  defendant^ 

and  some  appear  to  have  been  permissible,  although 
somewhat  free,  deductions  from  facts  disclosed  by  the 
record.  We  do  not  think  it  can  be  said  that  the  record 
before  us  shows  that  a  new  trial  should  have  been  granted 
because  of  the  alleged  misconduct  of  counsel. 

What  we  have  said  disposes  of  the  material  questions  in 
the  case.  We  do  not  find  any  sufficient  reason  for  disturb- 
ing the  judgment  of  the  district  court,  and  it  is  ab'firmed. 


Webster  City  Grocery  Company,  Appellant,  v.  Losey  & 

Doty  et  al. 

Altaehinic  Creditors:  mortoaoes.  Where  an  attaching^  creditor  pur- 
chases a  prior  chattel  mortgap^e,  and  has  the  same  assigned  to 
1  him,  it  is  not  payment  of  the  mortgasre,  within  Acts  Twenty- tirst 
General  Assembly  chapter  lt7,  providing  that  attaching  creditors 
may  take  possession  of  mortgaged  chattels  upon  paying  the  mort- 
gage debt. 

Samr.  An  attaching  creditor  is  not  precluded  from  purchasing  a 
prior  mortgage  lien  upon  the  property  attached  and  paying  the 
mortgage  debt,  leaving  to  his  attachment  any  surplus,  by  Acts 

1  I'wenty-first  General    Assembly,    chapter    117,   providing  that 

2  attaehment  creditors  may  take  possession  of  mortgaged  chattel 
property  by  paying  or  tendering  the  holder  of  the  mortgage  the 
amount  of  the  mortgage  debt,  on  the  ground  that  such  act  eztin- 
guished  the  debt,  and  the  remedy  left  to  the  attaching  creditor 
was  to  pursue  the  course  prescribed  by  the  act  under  ihe  attach- 
ment, since  th^  statute  makes  no  provision  for  an  assignment  or 
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purchase  of  a  mortgage  in  such  cases  but  merelT  for  paying  or 
tendering  payment. 

Sals.  The  fact  that  attached  property  was  sold  in  bulk  instead  of 
at  retail  and  for  much  less  than  it  was  actually  worth  will  not 
avoid  the  sale  as  illegal  and  fraudulent  although  more  money 
4  might  have  been  received  for  the  goods  by  a  retail  sale  of  them, 
where  it  is  doubtful  if  more  money  would  have  been  realized  by 
the  creditors  because  of  the  additional  expense  of  closing  out  the 
stock  in  such  a  manner. 

Pleadiag:  admissions.  An  averrment  that  defendant,  to  enable  the 
sheriff  to  maintain  his  attachment,  procured  an  assignment  of 
a  chattel  mortgage  on  attached  property,  which  said  transfer  and 
3  assignment  were  made  under  Acts  Twenty-first  (jeneral  Assembly, 
chapter  117,  was  admitted  by  the  answer.  Held^  not  an  admission 
that  the  mortgage  debt  was  paid,  but  that  it  was  assigned. 

Appeal  from  Butler  District  Court. — Hon.  J.  F.  Clyde, 

Judge. 

Friday,  January  27,  1899. 

On  the  twenty-fourth  day  of  December,  1894,  Loeey  & 
Doty,  co-partners  doing  business  at  Parkersbui^,  Iowa, 
executed  and  delivered  a  chattel  mortgage  upon  their  stock 
of  goods,  merchandise,  and  fixtures,  for  three  thousand 
two  hundred  and  thirty-two  dollars  and  fifty-nine  cents,  to 
the  Beaver  Valley  State  Bank  of  Parkersburg,  Iowa,  to 
secure  the  payment  of  a  certain  promissory  note  held  by 
the  bank  against  them  for  that  amount,  with  interest  at  8 
per  cent  The  mortgage  was  filed  for  record  December  26, 
1894.  On  the  twenty-seventh  day  c^f  December,  1894,  the 
defendant  the  Smith,  Lichty  &  Hillman  Company,  sued  out 
a  writ  of  attachment  out  of  the  office  of  the  clerk  of  the  dis- 
trict court  for  Butler  county,  Iowa,  and  placed  said  writ  of 
attachment  in  .the  hands  of  Thomas  Walsh,  sheriflF  of  said 
county,  for  service.  The  defendant  went  to  Parkersburg  on 
that  day  to  levy  said  writ  of  attachment  Before  the  attach- 
ment was  levied,  the  defendant  the  Smith,  Lichty  &  Hill- 
man  Company  purchased  and  took  an  assignment  of  the  mort- 
gage which  the  Beaver  Valley  State  Bank  held  upon  the  stock 
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of  goods  and  merchandise  and  fixtures  of  Losey  &  Doty. 
Immediately  after  tlie  Boaver  Valley  StateBank  mortgage  was 
assigned  to  the  Smith,  Liehty  &  Hillman  Company,  it  was 
placed  in  the  hands  of  the  sheriff  for  foreclosure,  and  fore- 
closure of  the  mortgage  was  commenced  according  to  its 
terms.  The  sheriff  took  |)ossession  of  the  stock  of  goods 
and  merchandise  under  the  mortgage,  and  closed  the  store. 
After  closing  the  store  under  the  mortgage,  he  levied  the 
writ  of  attachment  upon  part  of  the  goods,  and  on  that  day 
he  served  notice  of  foreclosure  by  posting  written  notices  in 
three  public  places  in  said  county.  After  foreclosure  of  the 
Beaver  Valley  State  Bank  mortgage  was  commenced,  and  the 
writ  of  attachment  was  levied,  the  defendants  executed  a  chat- 
tel mortgage  upon  their  stock  of  goods  and  merchandise  to  the 
H.  Meyer  Boot  &  Shoe  Manufacturing  Company,  to  secure 
payment  of  a  note  for  two  himdred  and  sixty-seven  dollars 
and  twenty  cents.  After  the  mortgage  was  executed  and 
delivered  to  the  H.  Meyer  Boot  &  Shoe  Manufacturing 
Company,  they  executed  and  delivered  to  the  Webster  City 
Grocery  Company  (plaintiff)  a  mortgage  to  secure  one  him- 
dred and  sixty-eight  dollars  and  eight  cents.  All  of  those 
mortgages  by  their  terms  were  made  subject  to  the  Beaver 
Valley  State  Bank  mortgage,  which  was  assigned  to  the 
Smith,  Liehty  &  Hillman  Company,  and  subject  to  each 
other.  On  the  same  day  mortgages  were  executed  to  the 
Williams-Hayward  Shoe  Company,  the  Boss  Manufacturing 
Company,  John  Melhop,  Son  &  Co.,  and  the  Cedar  Falls 
Mill  Company.  All  of  these  mortgages  were  made  subject  to 
each  other,  and  all  subject  to  the  Beaver  Valley  State  Bank 
mortgage^  which  was  held  by  this  defendant  The  defend- 
ant and  mortgagee,  the  H.  Meyer  Boot  &  Shoe  Manufactur- 
ing Company,  commenced  an  action  in  the  district  court  of 
Butler  county,  asking  a  transfer  of  the  foreclosure  of  said 
mortgage  to  the  district  court,  and  presented  its  petition; 
and  a  temporary  injunction  issued,   restraining  said  sale. 

Thereafter  the  said   Smith,   Liehty  &  Hillman   Compapy 
Vol.  108  la -44 
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moved  to  vacate  said  temporary  injunction,  and  the  motion 
was  sustained,  the  temporary  injunction  was  dissolved,  and 
the  sale  ordered  to  proceed  as  advertised.  On  the  seventeenth 
day  of  January,  1895,  the  stock  of  goods  was  sold  at  public 
sale  to  the  Williams-Hayward  Shoe  Company,  the  H.  Meyer 
Boot  &  Shoe  Manufacturing  Company,  and  the  Rider- Wallis 
Company.     This  action  is  to  recover  against  Losey  &  Doty 
on  the  note  held  by  plaintiff,  and  the  petition  shows  that  the 
sale  under  the  mortgage  was  illegal  and  fraudulent,  as  not 
being  made  upon  legal  notice,  and  as  being  made  in  pursu- 
ance of  a  conspiracy  to  defraud.    The  following  is  a  part  of 
the  prayer  of  the  petition :     "That  the  alleged  sale  of  the 
property  may  be  declared  fraudulent  and  void  as  to  plain- 
tiff ;  that  an  accounting  be  had  between  the  plaintiff  and  • 
the  defendants,  and  after  such  accounting  the  plaintiff  may 
be  permitted  to  redeem  by  paying  the  prior  mortgagees  and 
lienholders  such  amount  as  may  be  found  due  them,  and  the 
interests,  lien,  rights  of  the  defendants  Williams-Hayward 
Shoe  Company,  the  Boss  Manufacturing  Company,  John 
Melhop,  Son  &  Co.,  Cedar  Falls  Mill  Company,  and  the 
Kider-Wallis  Company  be  declared  junior  and  inferior  to 
plaintiff's  said  mortgage;  that  the  plaintiff  have  a  special 
execution  for  the  sale  of  said  mortgaged  premises,  and  such 
other  relief  as  the  court  may  deem  just  and  equitable  in  the 
premises."    There  was  an  amendment  to  tne  petition,  and  an 
additional  prayer,  which  it  is  not  important  to  set  out,  for 
the  consideration  of  the  questions  presented.     The  district 
court  gave  to  plaintiff  a  judgment  on  the  note,  and  denied  to 
it  other  relief,  and  the  plaintiff  appealed. — Affirmed, 

Geo.  Wambach  and  Oeo.  M,  Craig  for  appellant. 

/.  T.  Sullivan  for  appellee  Smith,  Lichty  &  Hillman 
Company. 

Courtriijht  &  Arbuckle  and  M.  F.  Edwards  for  other 
appellees. 
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Granger,  J. — I.  It  will  be  remembered  that,  after 
the  writ  of  attachment  was  in  the  hands  of  the  sheriff,  the 
Smith,  Liehty  &  Hillman  Company  obtained  an  assignment 
of  the  Beaver  Valley  State  Bank  mortgage,  and  gave  the  same 
to  the  sheriff  for  foreclosure,  and  the  sheriff  took  possession 
of  the  goods  by  virtue  of  the  mortgage,  and  closed  the  store. 
He  then,  by  order  of  the  Smith,  Liehty  &  Hillman  Com- 
pany, levied  the  attachment  on  part  of  the  stock  of  goods, 
and  it  appears  that  he  set  them  in  the  front  part  of  the  store, 
and  on  the  same  day  notices  were  posted  for  the  foreclosure 
of  the  mortgage,  and  a  sale  of  the  goods  was  subsequently 
made  in  pursuance  of  such  notice;  and  no  further  steps^ 
were  taken  under  the  attachment.  Appellant  claims  that 
the  assignment  of  the  mortgage  was  obtained  under  the  pro- 
visions of  chapter  117,  Acts  Twenty-first  General  Assembly,, 
which  provides  for  attachment  creditors  to  take  possession 
of  mortgaged  chattel  property  by  paying  or  tendering  to 
the  holder  of  the  mortgage  the  amount  of  the  mort- 
1  gage  debt ;  and  it  is  said  that,  having  taken  the  prop- 

erty under  the  provisions  of  that  act,  it  was  a  pay- 
ment of  the  mortgage  debt,  and  the  remedy  left  to  the  Smith,. 
Liehty  &  Hillman  Company  was  to  pursue  the  course  pre- 
scribed by  that  act  under  its  attachments  By  this  \ve  imder- 
stand  appellant  to  mean  that  the  proceedings  under  the 
mortgage  to  sell  were  void  as  the  mortgage  debt  was  paid. 
Reliance  is  placed  on  Cochrane  v.  Rich,  142  Mass.  15  (6 
X.  E.  Rep.  781),  and  Baumgcbrtner  v,  Vollmer,  *  Idaho,. 
—  (49  Pac.  Rep.  729).  Before  looking  to  the  application 
of  these  cases,  it  will  be  well  to  state  that  the  record  here 
discloses,  not  a  payment,  but  a  purchase,  of  the  mortgage, 
by  the  Smith,  Liehty  &  Hillman  Company.  The  indorse- 
ment shows  that  it  was  "sold,  assigned,  transferred,  and 
set  over."  The  statute  in  question  makes  no  provision  for. 
an  assignment  or  purchase  of  a  mortgage  in  such  cases.  It 
provides  for  paying  or  tendering  payment.     In  the  respect 

'  *NoTE.— At  date  of  publication  of  this  book  this  case  Is  not  published  oflicially^— 
Reporter 
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of  which  we  now  speak,  the  statutes  of  Massachusetts  and 
Idaho  are  the  same.     In  the  Massachusetts  case  the  attach- 
ing creditor  paid  the  mortgage  under  the  provisions  of  the 
statute,  and  claimed  an  assignment  of  it,  which  the  mort- 
gagee refused,  and  the  action  was  to  compel  it.     The  court 
held  that  be  was  not  entitled  to  an  assignment,  as  the  mort- 
gage was  paid,  holding  that  the  purpose  of  the  statute  was 
a  redemption  by  the  attaching  creditor.     In  the  Idaho  case 
the  iacts  are  more  extended,  but  the  following  will  be  suffi- 
cient:     The   attaching  creditor   tendered   payment   of   the 
mortgages  under  the  statute,  after  levying  his  attachment, 
which  payment  was  accepted.     He  then  put  his  claim  in 
judgment,  took  execution,  levied  upon  the  property,  noticed 
the  same  for  sale,  and  then  postponed  the  proceeding  to  a 
particular  date;  and  nothing  further  seems  to  have  been 
done.    Before  the  expiration  of  the  time  to  which  the  pro- 
ceeding was  postponed,  the  plaintiff  obtained  copies  of  the 
mortgages,  and  delivered  them  to  the  sheriff,  with  directions 
to  take  possession  of  the  property  and  sell  the  same.     The 
mortgagor  made  demand  for  the  delivery  of  the  property,  on 
the  ground,  among  others,  that  the  notes  secured  by  the 
mortgages  had  been  paid.    The  sheriff  sold  the  property  by 
virtue  of  the  mortgages,  and  suit  was  brought  by  the  mort- 
gagor to  recover  its  value.     The  court  permitted  a  recovery, 
on  the  ground  that,  having  adopted  the  proceeding  by  attach- 
menty  and  having  paid  the  mortgages,  so  as  to  entitle  him 
to  reimbursement  from  a  sale  of  the  attached  property,  he 
could  not  abandon  that  proceeding  and  adopt  that  of  fore- 
closure.    On  rehearing,  the  court  filed  a  supplement  to  the 
opinion,  in  which  it  adheres  to  its  former  conclusion,  but 
makes  prominent  the  fact  that  the  mortgage  debt  was  paid, 
and  that  it  was  not  purchased.    The  court  uses  this  language : 
"The  facts  clearly  show  that  the  appellant  attached  the  per- 
sonal property  in  question,  and,  in  order  to  obtain  posses- 
sion thereof,  paid  the  mortgage  debt  that  existed  against  the 
property.    He  did  not  purchase  the  promissory  note  secured 
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by  said  mortgage,  but  paid  it  under  the  provisions  of  seo- 
tion  3389,  Rev.  St.,  and  thus  satisfied  said  mortgage  lien* 
He  could  not  thereafter  foreclose  said  mortgage.  The  debt 
was  paid,  the  mortgage  lien  satisfied."  That  case  cites  and 
quotes  largely  the  Massachusetts  case,  and  also  cites  2 
Cobbey  Chattel  Mortgages,  section  718.  We  think  this  case 
is  clearly  distinguishable,  from  the  fact  that  Smith,  Lichty 
&  Hillman  Company  did  not  pay  off  the  mortgage  debts,  bui; 
purchased  them,  so  that  the  firm  stood  in  place  of  the 
assignor,  as  to  the  title.  We  have  no  doubt  that  the  firm^ 
in  purchasing  the  mortgages,  did  so  to  aid  its  attachment 
proceedings  by  owning  the  prior  lien,  so  as  to  have  the 
advantage  of  both;  and  why  might  it  not  do  so 5 

2  We  know  of  no  law  to  prevent  an  attaching  creditor 
from  purchasing  a  prior  mortgage  lien  on  the  prop- 
erty attached,  and  then  to  pay  the  mortgage  debt,  and  leave 
to  his  attachment  any  surplus  there  may  be.  That  is  what 
was  done  in  this  case.  There  is  some  language  in  the  origi- 
nal  opinion  in  the  Massachusetts  case  that,  considered 
abstractly,  seems  to  us  of  doubtful  import  Limited  to  the 
facts  of  the  case,  as  it  should  be,  it  is  not  doubtful,  and  is 
not  against  our  conclusion.  In  appellant's  amendment  to 
the  petition  is  the  following :  "Par.  4.  That  the  defendant 
Smith,  Lichty  &  Hillman  Company,  in  order  to  enable  the 
sheriff  to  maintain  his  said  attachment,  procured  an  assign- 
ment of  the  said  chattel  mortgage  from  the  Beaver  Valley 
State  Bank,  which  said  transfer  and  assignment  was  made 
under  the  provisions  of  chapter  117,  Acts  Twenty-fii:?t  Gen- 
eral Assembly.''  The  answer  admits  this,  with  other  aver- 
ments of  the  petition;  and,  because  of  it,  appellant  argues 
that  there  is  a  concession  that  the  transfer  of  the  mortgage 
was  under  the  provisions  of  chapter  117,  Acts  Twenty- 
first  General  Assembly.     The  averment  of  the  petition  is, 

not  that  the  mortgage  was  paid,   but  that   it  was 

3  assigned ;  and  it  speaks  of  it  as  a  transfer.     It  seems 
quite  clear  that  the  admission  was  not  of  the  fact 
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^/f  a  ]fit%meu^^  but  an  a.-r^rgimief  or  trar^fer  erf  :iie  debt. 
()ih('r  jfuri*  r/f  the  pleading'  -^^rengthen  thir  conchirion. 

IL  Apjj^Ilanr  mak^s  the  claim  that  in  aeUing  the 
IfriyjM'Tiy  rljr-  firm  t/K^k  into  account  the  attachment,  as  well 
an  tli^'  mortgage  lien,  and  hence  that  the  property  could  not 
legally  Ik>  *K>Id  without  appraisement  The  diflScultr  is 
with  the  factH,  even  if  the  legal  proposition  would  he  cor- 
ro(*A,  The  Hale  appears  to  have  been  al<Hie  ior  the  payment 
</f  t)i(*  mortgage  debt,  and  lUMie  of  the  proceeds  were  applied 
on  fhe  attachment 

III,  There  is  a  complaint  that  the  property  was  sold 
in  bulky  instead  of  at  retail,  and  for  much  less  than  it  was 
actually  worth,  if  its  value  is  based  on  what  it  would  be 
worth  in  a  regular  retail  trade.  The  stock  sold  for 
4  about   one-half   of    its   value,    as    indicated    by    one 

inv(»ntory,  and  it  is  likely  tnie  that,  even  at  a  forced 
nob*,  more  money  might  have  been  received  for  the  goods  by 
a  r(»tail  sale  of  them ;  but  it  is  exceedingly  doubtful  if  more 
money  would  have  been  realized  for  the  creditors,  because 
<^f  (li(^  lulditioiuil  exj)enso  of  closing  out  the  stock  in  such  a 
manner.  It  is  sufficient  to  say  that  the  evidence  by  no 
moiniH  (liHcloses  a  prejudice  to  creditors  by  the  method  of 
sale  adopted. 

Some  other  claims  of  appellant^  based  on  unfair  con- 
d\iet  of  the  Smith,  Lichty  &  Hillman  Company,  we  need 
not  t»onsid(T,  IxH^ause  the  facts  as  claimed  do  not  appear  from 
the  rivord.  It  claims  a  right  to  redeem  because  of  conditions 
bnvk<Mu  \Vt»  div^nner  no  conditions  broken  to  authorize  such 
\\A\v\\     The  j\idi>inent  will  stand  affirmed. 
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J.  N.  Cassady,  Surviving  Partner  of  J.  P.  &  J.  N.  Cassady, 
V.  D.  E.  H.  Grimmelman,  D.  E.  H.  Grimmelman, 
Administrator  of  the  Estate  of  W.  R.  Grimmelman, 
Deceased,  Appellants,  and  J.  W.  Doane  et  al..  Receiv- 
ers, Defendants,  and  Margaret  Hamilton  and  A.  W. 
Cassady,  Interveners,  Appellees. 

LImiUtion  •t  Ictlougs  chanoe  of  statute.    A  new  statute  shorten- 

1  ing  the  time  of  limitations  will  not  bar  a  recovery  on  a  cause  of 
action  which  would  be  barred  at  thn  time  of  its  passage  according 

2  tp  the  shortened  term,  until  the  lapse  of  a  reasonable  time  in 
which  to  commence  the  action. 

Rule  applied.  Under  Code  1873,  section  2541,  providing  that  in 
computing  the  time  for  the  commencment  of  an  action,  the  time 
within  which  such  action  was  stayed  by  statute  shall  not  be 
counted;  and  section  2521,  providing  that  no  action  shall  be 
brought  on  a  judgment  within  fifteen  years  after  its  rendition, 
and  barring  an  action  thereon  after  twenty  years,— limitations  on 
1  an  action  on  a  judgment  do  not  commence  to  run  until  fifteen 
years  after  its  rendition.  Code  18>*7.  section  8439,  in  effect 
October  1,  1897,  amends  Code  1873,  section  2521,  by  providing 
that,  in  computing  the  period  of  limitation  on  such  action,  the 
fifteen  years  shall  be  included,  ^ra/,  that  the  amendment  does 
not  bar  proceedings  to  enforce  a  judgment  commenced  more  than 
twenty  years  after  its  rendition,  where  such  judgment  was  rendered 
in  June,  1897. 

Robinson,  C.  J.,  and  Watekman,  J.,  dissenting. 

Heirs:  judgment  against.  Under  McClain's  Code,  section  3731, 
providing  that  damages  for  wrongful  death  shall,  be  disposed  of 
as  personalty  of  the  decedent,  and  shall  not  be  liable  for  his  debts, 
where  he  leaves  a  child,  wife  or  parent,  money  recovered  for  the 
wrongful  death  of  a  person  leaving  a  father  and  mother  and  no 
wife  or  child  immediately  descends  to  the  father  and  mother  in 
equal  shares,  and  their  interest  therein  may,  after   payment  of 

3  the  judgment  into  court,  be  applied  in  payment  of  a  judgment 
against  them,  under  Code  1878,  sections  3150,  3154,  authorizing  the 
court,  in  proceedings  to  enforce  a  judgment,  to  direct  moneys  or 
property  in  the  hands  of  a  third  person  to  be  applied  in  payment 
of  the  judgment. 

Remedies.  An  administrator,  who  is  also  an  heir,  is  not  subject  to 
garnishment  for  his  distributive  share  to  satisfy  a  judgment 
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against  liimself  indiTiduallj.  since  the  only  effect  of  the  pro- 
ceeding would  be  to  give  plaintiff  another  judgment,  of  no  more 

4  effect  than  the  one  he  alrctady  has.  And  there  being  no  adequate 
legal  remedy,  equity  will  compel  a  judgment  debtor  who.  as 
administrator  of  an  estate,  has  possession  of  moneys  belonging 
to  himself  individually,  as  his  distributive  share,  to  apply  such 
moneys  in  payment  of  the  judgment. 

EviDKNCB.    Jn  equitable  proceedings,  under  Code  1878,  sections  3150,. 
BlM,  to  compel  a  judgment  debtor  to  apply,  in  satisfaction  of  the 

5  judgment,  moneys  which,  as  administrator  of  the  estate,  he 
holds  for  himself  individually,  as  his  distributive  share  of  such 
estate,  decedent's  unprobated  will,  not  pleaded  either  in  bar  or  in 
abatement  is  immaterial. 

Parties.    In  a  proceeding  to  subject  to  tl|e  payment  of  a  judgment 
the  interest  of  one  of  the  next  of  kin  of  a  decedent  in  a  judgment 

6  recovered  for  negligently  causing  the  death  of  said  decedent,  the 
other  next  of  kin  are  not  necessary  parties. 

Appeal  from  Pottawattamie   District   Court. — Walter   I. 

Smith,  Jndge. 

Friday,  January  27,  1899. 

Special  proceedings  to  subject  D.  E.  H.  Grimmelman's 
interest  in  a  certain  judgment  rendered  in  his  favor,  as 
administrator,  against  the  Union  Pacific  Railway,  to  the 
payment  of  a  judgment  against  said  Grimmelmkn.  The 
trial  court  granted  the  relief  prayed,  and  Grimmelman 
appeals. — Affirmed, 

Harl  &  McCdbe  for  appellant. 

Finley  Burhe  and  A.  IF.  Ask  with  for  anpellee. 

Wright  &  Baldwin  for  appellee  Margaret  Hamilton. 

Clyde  B,  Aitchison  for  appellees  A.  W.  Cassady  and 
others. 

Deemer.  J. — The  facts  are  not  in  dispute.  On  the 
first  day  of  Febniary,  1870,  a  co-pa rnership,  doing  business 
under  the  firm  name  of  J.  P.  &  J.  X.  Cassadv,  recovered 
judgment  against  D.  E.  H.  Grimmelman  for  something  over 
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four  hundred  dollars  in  the  circuit  court  of  Pottawattamie 
county.  In  January  of  the  year  1895,  D.  E,  H,  Grimmel- 
man,  as  administrator  of  the  estate  of  W.  R.  Grimmelman, 
deceased,  recovered  judgment  against  the  Union  Pacific 
Railway  Company  in  the  sura  of  five  thousand  dollars  for 
the  death  of  said  W.  R.  Grimmelman.  That  judgment  was 
affirmed  by  this  court.  See  101  Iowa,  74.  Plaintiff  is  the 
surviving  partner  of  the  firm  of  J.  P.  &  J.  N.  Cassady,  and^ 
as  such,  instituted  these  proceedings,  supplemental  to  execu- 
tion, under  provisions  of  section  3150  et  seq,  of  the  Code  of 
1873,  io  subject  the  interest  of  D.  E.  H.  Grimmelman  to  the 
payment  of  the  Cassady  judgment  They  were  commenced 
on  the  first  day  of  August,  1896,  and  the  persons  above 
named,  as  defendants,  were  made  parties  to  the  proceedings. 
W.  R.  Grimmelman  was  never  married.  He  left  surviving 
him,  D.  E.  H.  Grimmelman,  his  father,  and  M.  A.  Grimmel- 
man, his  mother,  who  are  his  sole  heirs  at  law.  The  money 
due  from  the  railway  company  was  deposited  with  the  clerk 
of  the  district  court  to  be  disposed  of  by  order  of  court.  The 
trial  court  subjected  sufficient  of  the  funds  recovered  to  the 
payment  of  the  judgment,  and  D.  E.  H.  Grimmelman,  admin- 
istrator, appeals  from  this  order. 

Appellant's  first  contention  is  that  plaintiff's  judgment 
was  more  than  twenty  years  old  when  this  action  was  com- 
menced, and  is  therefore  barred.  That  contention  is 
answered  by  the  case  of  Weiser  i\  McDowell,  93  Iowa,  772. 
But  it  is  said  that  Code,  section  3439,  has  changed  the  rule 

announced  in  that  case,  and  that  plaintiff's  judgment 
1  is  barred.     The  section  of  the  Code  of  1873  (2521) 

which  was  construed  in  the  Weiser  Case  has  been 
amended  so  that  a  judgment  is  now  barred  by  the 
statute  in  twenty  years  from  its  rendition.  But  it 
must  be  remembered  that  this  action  was  determined 
in  the  lower  court  in  June  of  the  year  1897,  and  that  the 
Code  went  into  effect  October  1,  1897.  Now,  while  it  is 
true  that  a  statute  of  limitations  relates  only  to  the  remedy^ 
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and  may  be  changed  from  time  to  time  without  impairing 
the  (obligation  of  contractus,  yet  the  legislature  has  no  power 

to  cut  off  the  remedy  or  bar  a  suit  upon  an  existing 
^1  cause  of  action  instanter.     A  reasonable  time  must 

be  given  within  which  to  prosecute  existing  causes  of 
action  under  the  new  statute.  Maltby  v.  Cooper,  1  Morris 
(Iowa)  59;  Berry  v.  Randall,  4  Mete.  (Ky.)  292;  Call  v. 
Hanger,  8  Mass.  423 ;  Osbom  v.  Jaines,  17  Wis.  573 ; 
Cooley  Constitutional  Limitations  (6th  ed-.)  pp.  449,  450, 
and  cases  cited.  The  amendment  to  section  2521  of  the 
Code  of  1873  does  not  apply  to  plaintiff's  judgment.  If  the 
legislature  so  intended  it,  it  was  doing  that  which  the  con- 
stitution forbids,  and  its  act  is  of  no  avail. 

II.  Next,  it  is  insisted  that  D.  E.  H.  Grimmelman 
had  no  interest  in  the  judgment  which  D.  E.  H.  Grimmel- 
man, as  administrator,  recovered  against  the  railway  com- 
pany ;  that  his  interest  was  in  the  estate  of  his  deceased  son ; 
and  that,  as  he  has  no  interest  in  the  judgment,  this  action 
will  not  lie.  The  proceedings  are  under  sections  3150-3154 
of  the  Code  of  1873,  which  provide  for  an  equitable  action 
iifter  judgment,  to  subject  any  property,  money,  rights, 
credits,  or  interests  therein  belonging  to  defendant  to  the 
satisfaction  of  the  judgment.  It  is  provided  that,  in  such 
action,  persons  indebted  to  the  judgment  defendant,  or  hold- 
ing any  property  or  money  in  which  such  debtor  has  any 
interest  or  the  evidence  of  securities  for  the  same,  may  be 
made  defendants,  and  that  the  court  may  order  the  sur- 
render of  the  money  or  securities  therefor,  or  any  other  pi'Qp- 
erty  of  defendant  in  execution  which  may  be  discovered  in 
the  action.  Doubtless  it  is  true  D.  E.  H.  Grimmelman  had 
no  property  interest  in  the  judgment  recovered  by  him,  as 

administrator  of  his  deceased  son's  estate,  against  the 
3  railway  company.     But  the  statute  (section  3731  of 

Mc( Main's  Code)  provides  that  the  damages  recovered 
in  such  cases  shall  be  disposed  of  as  personal  property 
belonging  to  the  estate  of  the  deceased  "except  that  if  the 
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deceased  leaves  a  husband,  wife,  child  or  parent,  it  shall  not 
be  liable  for  the  payment  of  debts."  As  the  amount  recov- 
ered was  not  subject  to  the  debts  of  decedent,  it  descended 
in  equal  parts  to  the  father  and  mother  of  the  deceased. 
Now,  the  statute  (Code  1873,  section  2438)  further  provides 
that  the  property  itself  shall  be  distributed  in  kind  when- 
ever that  can  be  done  satisfactorily  and  equitably.  And 
section  2437  further  provides  that  "the  distributive  shares 
shall  be  paid  over  as  fast  as  the  [administrator]  can  prop- 
erly do  so."  It  follows,  then,  that  the  money,  when  recov- 
ered, immediately  descended  to  the  father  and  mother  of  the 
deceased,  and  that  it  was  not  subject  to  the  payment  of  his 
debts.'  When  this  action  was  commenced,  the  money  had 
not  actually  been  paid  to  the  administrator,  but  during  the 
course  of  the  trial  it  was  deposited  with  the  clerk.  When  so 
•deposited,  D.  E.  H.  Grimmelman  surely  had  such  an  interest 
therein  that  it  could  be  reached  by  proper  proceedings.  As 
sustaining  our  conclusions,  see  Kelley  v.  Mann,  56  Iowa, 
625,  and  Rhode  v.  Bank,  52  Iowa,  375,  which  construe  a 
somewhat  similar  statute.  The  cases  of  Haynes  v.  Harris, 
33  Iowa-,  516,  and  Baird  v.  Brooks^  65  Iowa,  40,  are  not  in 
point,. as  an  examination  will  show. 

It  is  argued,  however,  that  plaintiff's  remedy  was  by 
garnishment  of  the  administrator,  and  that,  as  he  had  this 
remedy  by  law,  he  could  not  bring  an  equitable  proceeding. 
The  case  of  Shepherd  v.  Bridenstine,  80  Iowa,  225,  is  a  com- 
plete answer  to  that  contention.  It  is  there  held, 
4  under  an  exactly  similar  state  of  facts,  that  garnish- 

.  ment  will  not  lie.  Some  of  us  are  disposed  to  doubt 
the  doctrine  of  that  case;  but  as  it  has  stood  for  more  than 
eight  years,  and  as  the  profession  generally  have  acted  upon 
the  rule  there  announced,  we  do  not  feel  like  overturning  it. 
It  is  a  rule  of  practice  which  ought  not  to  change  with  the 
personnel  of  the  court.  There  being  no  remedy  by  garnish- 
ment, and  there  being  no  other  at  law,  equity  will  afford 
relief;  and  that  relief  must  be  by  such  proceedings  as  were 
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adopted  in  the  case  now  under  consideration.  The  statute 
allowing  such  action  is  remedial  in  character,  and  should  be 
liberally  construed,  so  as  to  give  full  effect  to  the  purpose  ia 
view. 

Appellant  read  in  evidence  what  purported  to  be  the 

last  will  and  testament  of  W.  R.  Grimmelman,  filed  March 

23,  1897,  but  which  was  never  admitted  to  probate.   Counsel 

say  in  argument  that  this  is  a  complete  defense  .to 

5  the  proceedings.    It  is  true  that  the  record  shows  that 
April  19,  1897,  was  fixed  as  the  time  for  the  probate 

of  the  instrument.  It  does  not  seem  to  have  been  probated, 
however,  and  no  proceedings  other  than  those  mentioned 
have  been  had  with  reference  thereto.  As  the  will  was  not 
probated,  and  as  appellant  did  not  plead  the  making  of  the 
will,  either  in  abatement  or  bar,  we  have  no  occasion  to 
further  consider  the  matter,  as  it  is  entirelv  immaterial  to 
any  issue  in  the  case. 

Further,  it  is  said  that  M.  A.  Grimmelman,  mother 

of  deceased,  was  a  necessary  party  to  the  proceedings.     We 

do  not  think  so.     She  had  no  property  belonging  to 

6  the  deceased,  and  was  not  interested  in  any  of  the 
funds  belonging  to  D.  E.  H.  Grimmelman.    Nothing 

that  might  be  done  in  this  case  could  in  any  manner  affect 
her  interest  in  the  estate  of  her  deceased  son. 

We  have  now  disposed  of  all  the  controlling  questions  in 
the  case,  and  are  of  opinion  that  the  trial  court  did  not  err 
in  subjecting  a  part  of  the  money  in  which  D.  E.  H.  Grim- 
melman had  an  interest,  which  was  then  in  the  hands  of  the 
clerk  of  the  district  court  to  the  payment  of  plaintiff's  judg- 
ment.— Affirmed. 

Robinson,  C.  J.  (dissenting). — For  reasons  stated  in  the 
dissenting  opinion  filed  in  the  case  of  Weiser  v.  McDowell^ 
93  Iowa,  772,  I  do  not  agree  with  so  much  of  the  foregoing 
opinion  as  approves  and  follows  the  decisioti  in  that  case. 

Waterman,  J.,  unites  in  this  dissent. 
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Clement^  Bane  k  Company^  Appellant,  v.  Drybread.  m"7oi 

Conlracts:  uncertaintt.    Contract  for  the  sale  of  goods  whereby 

payment  is  to  be  made  solely  out  of  i\\e  buyer's  profits,  who  is  to 

1    sell  for  cash,  deduct  certain  expenses,  render  stated  accounts 

8  showing  sales  and  remit  to  the  seller  each  week  all  money  taken 
in  over  and  above  the  authorized  deductions  and  once  a  year  to 
furnish  a  complete  inventory,  is  not  void  for  uncertainty. 

BuKDEN  OF  PROOF.    The  burden  is  upon  the  buyer  of  goods  under  a 

contract  providing  for  payment  out  of  the  profits  alone  but 

1    requiring  him  to  make  periodical  remittances  of  the  proceeds  of 

sales,  to  show  that  he  had  nothing  to  remit,  where  the  seller  in- 

9  sists  that  the  terms  of  payment  in  the  contract  have  ceased  to  be 
binding  by  his  failure  to  make  weekly  remittances  and  that  the 
indebtedness  has  become  due  and  payable. 

CoDStrneUoii:  contracts:   Court  and  Jury.    The  construction  of  a 
written  contract  is  for  the  court  and  not  for  the  jury  and,  if 

1  evidence  as  to  the  circumstances  has  been  admitted  to  aid  in  its 

2  interpretation,  the  court  should  give  the  jury  the  meaning  of  the 

3  writing  upon  the  various  hypotheses  presented  by  the  evidence. 

Same.  It  is  for  the  court  to  determine  the  meaning  of  an  ambiguous 
1  written  contract,  in  the  light  of  parol  evidence  admitted  to 
5    explain  it. 

K  Du:  APPLIED.  Defendant  sent  a  note  payable  to  plaintiff  in  response 
to  plaintiff's  letter  stating  that  he  desired  to  use  it  in  his  bank, 
and  that  he  would  credit  it  on  defendant's  cash  account,  and 
1  would  take  care  of  it  when  due.  Held^  in  an  action  on  the  note, 
5  that  the  letter  constituted  a  written  contract,  the  ambiguity  in 
which  could  be  explained  by  parol  evidence  as  to  the  status  of 
the  parties  when  the  note  was  executed,  and  hence  it  might  be 
shown  whether  defendant  was  then  owing  plaintiff. 

Sams.  But  evidence  of  plaintilfs  declaration  that  the  note  was  to  b^ 
1    used  by  him  only  as  collateral  was  not  admissible. 

Same.  Defendant's  statement  to  a  third  person,  in  plaintiff's  absence, 
1    before  executing  the  note  sued  on,  expressive  of  his  reluctance 

5  is  inadmissible,  though  the  statement  was  communicated  to  plain- 

6  tiff  who  replied  that  the  note  was  to  be  used  only  as  collateral. 

Same.  It  was  error  to  fail  to  charge  that  an  original  contract  under 
1  which  plaintiff  and  defendant  began  business  should  not  be  con- 
5    sldered  as  affecting  the  terms  of  the  notes  sued  on,  where  the 

7  contract  was  admitted  on  an  issue  as  to  the  validity  of  an  account 
sued  on  in  the  same  action 
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Exceptions.    The  words  ''Given,  Plaintiff  excepts,  Q ,  Judge," marked 

3  on  instructions  when  the  -charge  was   given,  show   sufficient 

4  exception  to  the  giving  of  the  instructions. 

Same     A  case  is  reviewable  on  appeal,  though  no  exception  was 

3  taken  to  the  judgment,  where  exception  was  taken  to  the  con- 

4  elusion  of  law  on  which  the  judgment  is  founded. 

Samk.    a  judgment  entry  worded,  ** judgment  is  rendered      *     *     • 

3  against  plaintiff  for  $1,400,     •     *     *     and  plaintiff  excepts- 

4  It  is  therefore  ordered,  ♦  ♦  ♦  that  the  defendant  ♦  »  ♦ 
recover  ♦  »  ♦  judgment  for  •  ♦  *  $1,400,"  shows 
that  plaintiff  excepted  to  the  judgment 

Appeal;  review:  Motion  for  new  trial.    Exceptions  to  ruling^  on 
2    evidence  shown  by  the  abstract  to  have  been  taken  at  the  time 
the  charge  was  given  are  sufficient,  without  a  motion  for  a  new 
trial,  to  entitle  appellant  to  a  hearing  on  such  rulings,  in  the  sup- 
reme court. 

Appeal  from   Palo   Alto  District    Court.   — Hon.   W.    B. 

Qdarton^  Judge. 

Wednesday,  February  1,  1899. 

Action  at  law,  aided  by  attachment,  on  two  promissory 
notes  and  an  account.  Defendant  filed  an  answer  and 
counterclaim.  There  .was  a  trial  to  jury,  verdict  for  defend- 
ant on  his  counterclaim,  and,  from  a  judgment  rendered 
thereon,  plaintiff  appeals. — Reversed, 

John  Menzies,  W.  L.  Crissman,  and  E,  A,  Morling  for 
appellant. 

B.  E.  Kelley  and  Clarice  &  Cohenour  for  appellee. 

Waterman,  J. — W^hile  many  of  tJie  facts  were  coi)tro- 
verted  below  they  are  practically  conceded  so  far  as  the 
questions  presented  on  this  appeal  are  concerned.  Plaintiff 
firm  was  engaged  in  the  wholesale  clothing  business  in  the 
city  of  (/hicago.  Defendant  was  a  retailer  in  the  same  line, 
at  Emmetsburg,  in  this  state.  Defendant  started  in  busi- 
ness at  Emmetsburg  at  the  solicitation  of  plaintiff,  and 
under   a   contract   with   it,    which   was    partly   written    and 
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partly  oral.  The  oral  portion  of  the  contract,  as  defendant 
claims  it,  was  substantially  as  follows:  Plaintiff  was  to 
furnish  defendant  all  the  clothing  and  other  goods  belong- 
ing to  such  a  stock,  necessary  to  start  him  in  the  retail  busi- 
ness,  at  the  usual  wholesale,  and  current  prices  and  there- 
after was  to  supply  such  goods  as  defendant  needed  to  keep 
up  his  stock.  If  plaintiff  had  not  the  required  goods  in  its 
own  stock,  it  was  to  pay  for  them  when  purchased  by  defend- 
ant of  others.  Defendant  was  to  pay  for  all  such  goods  to- 
plaintiff  by  remitting  the  profits  of  his  business,  over  and 
above  actual  running  expenses,  including  fifteen  dollars  per 
week  for  his  own  personal  use.  Plaintiff  was  to  carry  all 
bills  until  such  time  as  defendant  could  make  payment  there- 
for out  of  the  profits  of  the  business,  payment  being  required 
only  in  case  profits  were  made.  The  obligations  of  defend- 
ant under  this  contract  were  in  writing.  It  is  not  material 
to  any  issue  on  this  appeal  that  they  be  set  out  in  full.  Some- 
thing will  be  said  of  them  hereafter. 

I.  This  controversy  had  its  immediate  origin,  in  the 
following  transactions:  On  the  date  therein  mentioned, 
plaintiff  wrote  defendant  as  follows:  "Chicago,  111.,  April 
22,  1896.  G.  W.  Drybread,  Emmetsburg,  Iowa— Dear  Sir: 
We  have  occasion  to  use  some  of  our  customers'  paper  in  our 
banks,  and  we  would  like  to  have  you  sign  and  send  us  the- 
inclosed  notes,  as  follows:  April  15th,  3  months,  $2183.17; 
April  15th,  4  months,  $1,816.83.  We  will  credit  these  up 
to  vour  cash  account  as  same  date  as  the  notes,  so  it  will 
make  no  diffei*ence  to  you ;  and,  of  course,  we  will  take  care- 
of  them  when  due,  or  whatever  part  of  them  is#  unpaid. 
Kindly  attend  to  the  matter  promptly,  and  much  oblige, 
yours,  very  truly,    [signed]    Clement,   Bane  &  Company." 

Defendant,  in  response,  executed  and  sent  the  notes 
1  requested.      Thereafter    plaintiff    sent    this    letter: 

^*Chicago,  111.,  October  13,  1896.  G.  W.  DrybVead, 
Emmetsburg,  Iowa — Dear  Sir:  Please  sign  and  send  us  the 
inclosed  notes  as  follows:    October  15th,  30  days,  $1,657.00; 
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October  15th,  60  days,  $2,343.00.  With  cheek  for  $160  to 
taie  lip  your  two  notes  dated  April  15th,  amounting  to 
$4,000  to  cover  the  interest  on  same,  and  bring  the  matter 
forward  on  our  books,  and  give  us  the  paper  in  shape  so  we 
can  use  it.  Kindly  attend  to  the  matter  promptly,  and 
'oblige,  yours,  very  truly,  [signed]  Clement  Bane  &  Com- 
pany." Again  defendant  complied,  and  sent  the  notes  asked 
for.  The  first  notes  given  were  taken  up  and  canceled  by 
plaintiff,  and  it  is  upon  these  last  obligations,  with  some 
items  of  account,  that  plaintiff's  claim  is  founded. 

II.  The  defense  is  that  nothing  was  due  plaintiff  under 
the  contract  at  the  time  the  notes  were  executed ;  that  they 
were  given  solely  for  plaintiff's  accommodation,  and  were 
by  it  to  be  taken  care  of  when  due ;  and  that,  therefore,  they 
were  without  consideration.  The  principal  question  for 
determination  is  whethex  the  terms  of  the  prior  oral  contract 
can  be  considered,  either  for  the  purpose  of  altering  the 
terms  of  the  notes  or  to  show  that  they  were  without  consid- 
eration. Some  other  matters  are  discussed,  and  very  many 
others  are  suggested  in  argument.  We  shall  notice  all  such 
as  we  deem  material,  in  the  course  of  what  we  have  to  say. 

III.  Before  proceeding  to  the  merits  of  the  case,  it  is 
necessary  that  we  dispose  of  some  questions  pertaining  to 
the  record,  which  are  presented  by  appellee. 

Plaintiff  objected  to  the  evidence  offered  to.  establish  the 
prior  agreement  and  negotiations  leading  up  to  the  giving  of 
the  notes,  and  also  claims  to  have  excepted  to  the  instructions 
in  which  the  jury  was  told  that  such  matters  should  be  con- 
sidered. It  is  charged  by  appellee  that  the  instructions  were 
excepted  to  en  masse,  in  the  motion  for  a  new  trial,  and  that 
the  assignments  of  error  based  thereon  cannot  be  considered, 
if  any   of  the  challenged   instructions   are  good,    as   some 

unquestionably  are,  a  motion  for  a  new  trial  is  not 
2  necessary  to  secure  a     review,    in     this    court,    of 

exceptions  that  have  otherwise  been  properlv  pre- 
served. Code  1873,  section  3169;  Hunt  i\  Railway  Co., 
86  Iowa  15,  and  cases  cited. 
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The  objections  to  the  testimony  are  all  properly  saved 
here,  and  each  of  the  instructions  complained  of  was  marked 
as   follows:   "Given.      Plaintiff  excepts.     W.   B.   Quarton, 

Judge."  These  exceptions,  the  abstract  recites,  were 
3  taken  at  the  time  the  charge  was  given.     This,  we 

think,  is  sufficient  to  entitle  plaintiff  to  a  hearing 
of  these  matters,  if  the  motion  for  a  new  trial  is  entirelv 
•disregarded.  ,  Kellow  v.  Railway  Co,,  68  Iowa,  470. 

Again,  it  is  said  that  the  judgment  below  was  not 
excepted  to,  and  therefore  the  case  is  not  subject  to  review 
by  this  court    An  exception  to  the  judgment  is  not  necessary 

where  it  has  been  taken  to  the  conclusion  of  law  upon 
4  which  the  judgment  is  founded,    liaefer  v.  MulUson, 

90  Iowa,  372,  and  cases  cited.  The  order  of  the  court 
overruling  the  motion  for  a  new  trial  was  duly  excepted  to  in 
the  case  at  bar,  and  exceptions  to  the  admission  of  testimony 
and  to  the  giving  of  instructions,  as  we>  have  already  seen, 
were  properly  preserved.  This  was  sufficient.  Jordan  v, 
Kavanaugh,  68  Iowa,  153.  Moreover,  we  think  that  proper 
exceptions  were  taken  to  the  judgment  We  set  out  such 
portion  of  the  entry  as  will  show  upon  what  we  foimd  this 
belief:  "And  thereupon  judgment  is  rendered  by  the  court 
upon  the  verdict  of  the  jury  in  favor  of  defendant,  and 
against  plaintiff,  for  $1,400  and  costs,  including  attorney's 
fees  for  $300,  and  plaintiff  excepts.  It  is  therefore  ordered 
and  adjudged  that  the  defendant,  6.  W.  Drybread,  have  and 
recover  of  and  from  the  plaintiff,  Clement,  Bane  &  Co., 
judgment  for  the  sum  of  $1,400,  and  the  costs  of  this  action, 
taxed  at  the  sum  of  $551.45."  The  exception,  which  we 
have  italicized,  seems  to  be  clearly  to  the  judgment^  although 
it  is  not  the  conclusion  of  the  entry. 

Some  pbjections  are  made  to  the  assignments  of  error. 
We  deem  it  sufficient  to  say  that  they  are  specific  enough 
to  present  the  question  discussed. 

IV.     This  brings  us  to  the  merits  of  the  case.     The 
issues  presented  were  raised  in  different  ways, — by  motion 
Vol.  108  la— 45 


706  Clement  v.  Drybread.  f  108  Iowa 

to  strike  from  the  answer,  objections  to  testimony,  and 
exceptions  to  instructions.  The  main  question  discussed  how- 
ever, is  as  stated.  It  is  insisted  by  appellant  that  no  evidence 
of  the  original  contract  should  have  been  received  or  allowed 
any  weight  in  determining  the  rights  of  the  parties  witk 
relation  to  the  notes  in  suit.  Many  cases  are  cited  in  support 
of  the  proposition  that  parol  evidence  of  a  contemporaneous 
oral  contract  is  not  competent  to  alter  the  terms  of  a  prom- 
issory note  or  to  show  want  of  consideration,  when  the  maker, 
as  here,  is  admittedly  indebted  to  the- payee,  though  the  debt 
may  not  be  due  when  the  notes  are  given.  See,  among  other 
authorities,  De  Long  v,  Lee,  73  Iowa,  53 ;  Dickson  v.  Harris, 
60  Iowa,  727 ;  Farmer  v.  Perry,  70  Iowa,  358.  The  defend- 
ant does  not  take  issue  with  the  rule  announced  in  these 
cases,  but  he  asserts  that  it  has  no  application  here,  for  the 
reason  that  the  notes  sued  upon  were  but  renewals  of  the 
first  two  given,  and  that  the  letters  from  plaintiff  which  we 
have  set  out,  together  with  the  notes,  constituted  a  written: 
contract,  which  should  be  construed  in  the  light  of 

5  the  situation  of  the  parties  at  the  time  of  the  trans- 
action.   The  writings  being  somewhat  ambiguous,  we 

concede  this  legal  proposition,  and  hold  that  any  evidence 
was  admissible  which  tended  to  show  the  status  of  the  parties 
at  the  time  the  notes  were  given ;  that  is,  whether  defendant 
was  then  owing  plaintiff  anything,  which  was  due  and  pay- 
able. The  trial  court,  however,  went  far  beyond  this.  We 
select  but  a  single  instance  to  illustrate  our  meaning. 

Defendant  was  allowed  to  testifv  as  to  what  he  told  one 
Nichols,  prior  to  the  execution  of  the  notes,  of  his  reluctance 
about  giving  them;  and  evidence  was  received  to  show  that 
what  was  said  to  Nichols  was  carried  to  plaintiff,  and  that 
the  latter  asserted  the  notes  were  to  be  used  only  as  col- 
lateral.    This  was  clearly  incompetent.     The  limit 

6  to  which   parol  evidence  could  properly  go,  as  we 
have  already  said,  was  to  show  the  circiunstances  and 

situation  of  the  parties  at  the  time  of  the  execution  of  the 
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written  contract,  in  order  to  aid  in  giving  the  writing  a  cor- 
rect interpretation.  See  Greenleaf  Evidence,  section  277 ; 
Grimes  v.  Centenary  College,  42  Iowa,  589.  Furthermore, 
it  was  improper  to  admit  what  was  said  to  Nichols.  The 
statement  was  not  made  in  the  presence  of  any  member  of 
plaintiff  firm.  Nichols  was  not  even  in  its  direct  employ. 
So,  even  if  the  subject-matter  were  not  objectionable,  the 
evidence  should  not  have  been  received. 

Testimony  was  admitted  of  various  other  matters  relat- 
ing to  the  conduct  of  the  business  by  defendant,  and  t6  com- 
munications between  him  and  plaintiff  that  had  no  bearing 
on  the  question  of  the  liability  on  the  notes.  It  would  not 
be  profitable  to  ^et  the  matters  out  in  detail.  The  general 
rule  which  we  have  stated  is  sufficient  to  indicate  the  ex>urse 
to  be  pursued  on  another  trial. 

V.  In  the  seventh  instruction  given  by  the  court  it  is 
left  to  the  jury  to  determine  what  the  contract  was  between 
the  parties  when  the  notes  were  given.  The  contract  being 
in  writing,  it  was  for  the  court  to  construe  and  determine  it. 
The  facts,  so  far  as  they  were  in  dispute,  with  relation  to 
the  circumstances  of  the  parties,  were  for  the  jury  to  find. 
But  it  was  for  the  court  to  give  the  jury  the  meaning  of  the 

writing  upon  the  various  hypotheses  presented  by  the 
7  evidence.     What  a  contract  means  is  always  a  ques- 

tion of  law.  When  an  .agreement  is  in  writing,  it  is 
the  exclusive  province  of  the  court  to  construe  it.  Rohrabacher 
V.  Ware,  37  Iowa,  85 ;  Daly  v,  W.  W.  Kimball  Co.,  67  Iowa, 
132 ;  Vaughn  t\  Smith,  58  Iowa,  558.  We  think  the  trial 
court  erred  in  the  respect  mentioned,  in  this  instruction.  No 
part  of  the  agreement  made  at  the  time  these  notes  were 
given  was  in  parol,  so  that  the  rule  announced  in  Peterson 
V.  RoAlway  Co.,  80  Iowa,  96,  does  not  apply. 

VI.  Two  items  of  account  were  also  included  in  plain- 
tiff's demand,  and  it  is  urged  on  the  part  of  apjjellee  that  the 
terms  of  the  original  contract  under  which  defendant  began 
business  should  govern  as  to  these  matters,  and  that  the  evi- 
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dence  of  the  agreement  was  for  this  reason  properly  received. 
This  may  be,  but  the  fact  affords  no  justification  for  the 
-court  sending  the  case  to  the  jury  on  the  theory  that  the 
terms  of  the  notes  could  be  directly  affected  thereby.  The 
instructions  should  have  clearly  distinguished  between  the 
notes  and  the  account,  and  limited  the  jury,  with  relation 
to  the  former,  to  a  consideration  of  the  oral  evidence,  for 
the  purpose  only  of  finding  whether  defendant  owed  plaintiff 
anything  which  was  due  when  the  notes  were  given.  Appel- 
lant claims  that  the  original  contract,  if  made  as  alleged  by 
defendant,  is  void  for  uncertainty.  We  are  not  pre- 
S  pared  to  so  hold.     The  authorities  cited  to  sustain 

this  contention  do  not  seem  to  be  in  point.  Plaintiff 
had  a  right  to  give  defendant  its  goods  on  any  terms  it  saw 
fft.  Payment  was  to  be  made  out  of  defendant's  profits  only. 
He  was  to  sell  for  cash,  and  deduct  certain  expenses,  render 
stated  accounts  showing  sales,  etc.,  and  remit  to  plaintiff  each 
week  all  money  taken  in,  over,  and  above  the  authorized 
deductions,  and  once  a  year  furnish  a  complete  inventory. 
This  is  according  to  defendant's  contention.  Plaintiff  was 
thus  to  be  kept  informed  as  to  the  condition  of  defendant's 
business,  the  amount  of  his  profits,  and  was  to  have  posses- 
sion and  control  of  the  cash.  Knowing  the  cost  price  of  the 
goods  and  the  amount  of  the  expenses,  plaintiff  would  have 
knowledge  of  the  exact  profits,  and  could  credit  the  same 
from  time  to  time  on  defendant's  account. 

VII.  It  is  said,  however,  by  appellant,  that  there  was 
testimony  introduced  on  its  part  tending  to  show  that  defend- 
ant failed  to  comply  with  the  terms  of  the  contract,  and 
therefore  it  ceased  to  be  binding  on  plaintiff,  and  the  indebt- 
edness from  defendant  became  due  and  payable.  The 
9  trial  court  was  asked  to  give  an  instruction,  inform- 

ing the  jury  as  to  the  legal  effect  of  a  breach  of  the 
agreement  on  defendant's  part.  There  was  evidence  tending 
to  show  that  after  the  1st  day  of  December,  1896,  defendant 
rendered  no  statements  and  made  no  remittances  to  plaintiff, 
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, although  his  contract  called  for  him  to  do  so  each  week.  To 
this  counsel  respond  that  there  is  no  showing  ithat  defendant 
had  anything  to  remit  after  December  1st.  This,  we  think, 
is  not  a  sufficient  ansVer.  It  does  not  appear  but  that  he 
did  have  something,  and  the  burden  was  on  him  to  excuse 
his  apparent  default  At  any  rate,  there  is  evidence  that 
tends  to  show  that  he  was  in  default  in  not  making  weekly 
statements  of  sales,  as  called  for  under  his  contract.  The 
effect  of  this  conduct  should  have  been  stated  to  the  jury.  It 
is  fairly  set  forth  in  the  ninth  instruction  asked  by  plaintiff, 
which  the  court  declined  to  give. 

VIII.  Many  errors  are  assigned  upon  the  admission 
and  rejection  of  testimony.  Xone  of  a  serious  character, 
other  than  what  we  have  already  noticed,  are  likely  to  again 
arise.  We  mav  sav,  however,  that  we  think  more  latitude 
should  have  been  allowed  in  the  cross-examination  of  defend- 
ant, as  to  the  value  of  his  time  lost  by  reason  of  the  levy  of 
the  writ  of  attachment.    For  the  reasons  given,  the  judgment 

is  REVERSED. 


L.  EvERiNGHAM  &  CoMPANY,  Appellant,  V.  NicoLL  Hat.- 

SET. 

Factortt:  account:  Waiver.  Where  a  factor  sends  his  principal 
statements  of  sales  made,  in  which  he  does  not  state  the  gross 
price  received  on  sales,  but  merely  the  net  price  after  d^ucting 

1  from  the  former  price  charges  for  cartage,  for  demurrage  claimed 

2  by  the  railroad  company  for  detention  of  cars  in  unloading,  and 

3  for  commissions,  and  the  principal,  with  knowledge  of  the  way 
the  statements  are  made  up,  accepts  them  as  correct,  he  is  bound 
by  them,  if  in  fact  correct 

fiettlements.    Where,  on  settlement  of  account,  a  principal  gave  his 

4  factor  a  note  for  the  balance  due,  in  an  action  thereon,  additional 
charges,  then  made  by  the  factor,  should  be  disallowed. 

Same.  Where,  on  a  settlement  of  account  between  a  principal  and 
his  factor,  the  former  was  charged  with  a  sum  paid  to  the  rail- 
road as  demurrage,  which  was  refunded,  but  the  principal  credited 
4  with  only  a  part  thereof,  in  action  by  the  factor  for  balance  on 
account  the  principal  will  be  credited  with  the  full  amount  as  of 
the  date  of  the  settlement,  it  not  appearing  when  it  was  refunded. 
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Commissions:  fraud.    A  factor  cannot  be  deprived  of  commissions 
6    on  account  of  an  honest  mistake  in  rendering  his  account. 

Evidence:  answers  to  intkrrogatories.    In  an  action  by  a  factor 
for  balance  of  account,  his  responses  to  interrogatories  attached 
6    to  defendant's  answer,  made  from  his  books  and  papers,  are  en- 
titled to  the  same  weight  as  the  accounts  themselves. 

Appeal  from  Palo  Alto  distinct  court, — Hon.  W.  B.  Quae- 

TON,  Judge. 

Wednesday,  Febeuaby  8,  1899. 

Action  in  equity  to  recover  upon  a  promissory  note, 
and  to  enforce  by  specific  attachment  a  lien  upon  certain 
personal  property  pledged  for  its  payment.  Defendant 
answered,  putting  in  issue  the  fact  of  indebtedness,  and  by 
counterclaim  asked  damages  on  the  attachment  bond',  and  also 
sought  to  recover  a  large  sum  which  he  claimed  to  be  due 
from  plaintiff  on  account.  There  fwas  a  trial  to  the  court, 
and  judgment  in  defendant's  favor  for  eight  thousand  six 
hundred  and  fifty-three  dollars  and  fifty-six  cents,  with  inter- 
est. Both  parties  appeal.  We  shall  denominate  plaintiff 
the  appellants — Reversed, 

John  E.  Burke  and  Soper,  Allen  &  Morling,  ior  appel- 
lant. 

Charles  A,  ClarJc,  Clarke  &  Cohenour,  and  McCarty 
&  Linderman  for  appellee. 

Wateeman,  J. — L.  Everingham,  who  is  doing  business 
under  the  name  of  L.  Everingham  &  Co.,  is  a  commission 
merchant  in  the  city  of  Chicago.  Defendant -was  for  many 
years  a  dealer  in  hay  and  grain  in  the  town  of  West  Bend, 
in  this  state.     The  transactions  between  these  parties  began 

in  the  year  1889,  and  consisted  of  shipments  of  hay  and 
grain  by  defendant  to  plaintiff  for  sale  by  the  latter  on  com- 
mission. There  is  a  claim  in  the  pleadings  that  plaintiff 
was  in  fact  the  purchaser  of  much  of  the  property  so  shipped, 
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and  it  appears  that, it  was  sustained  by  the  trial  court  to 
some  extent,  though  just  how  far  we  are  unable  to  say  from 
the  decree.  We  can  dispose  of  this  matter  very  briefly.  No 
such  claim  is  urged  by  defendant's  counsel  in  this  court,  and 
we  find  nothing  in  the  record  which  lends  it  any  substantial 
support  The  controversy,  as  exhibited  by  the  pleadings,  is 
narrowed  in  another -respect.  No  claim  is  made  on  account 
•of  any  shipments  except  of  hay,  and  only  of  the  hay  shipped 
after  about  the  twenty-fifth  day  of  July,  1891,  as  will  more 
fully  appear  hereafter. 

II.  The  note  in  suit  was  given  July  31,  1894,  and 
represented  a  balance  of  account  supposed  to  be  due  plaintiff 
at  that  time.  It  is  now  insisted  on  the  part  of  defendant 
that  nothing  was  in  fact  owing  by  him  when  the  note  was 
^iven,  but,  on  the  contrary,  plaintiff  was  indebted  to  him  in 
a  large  amount.  This  claim  of  defendant  grows  out  of  the 
business  dealings  betwen  the  parties.  These  will  have  to  be 
explained  to  some  extent,  in  order  that  the  contention  of 
•defendant  may  be  fully  imderstood.  From  the  time  these 
parties  began  doing  business  together,  in  1889,  imtil  they 
ceased,  about  the  first  of  the  year  1896,  defendant 
1  consigned  to  plaintiff  some  1,260  cars  of  hay.     Up 

to  about  July  26,   1891,   plaintiff  made  returns  to 

■defendant,  of  the  shipments,  in  the  following  form: 

Entry  I .  Chicago,  June  29, 181)1 . 

Folio  46.  Account  Sales  by  L.  Kveringham  &  Co. 

Commission  Merchants. 
For  Account  of  Nicoll  Halsey. 


Received 


Car 


Freight 


Description 


Date  Sold 


Quantity 


Price 


Amount 


June  22  5990 

2800    Hay 

8»520 

$18  00 

$56  08 

290  Dem. 

8480 

12  00 

20  58 

some  badly  stained 

8880 

8  50 

14  15 

loose 

110 

85 

$91  11 


Oharges,  etc.:    Freight  and  inspection $80  00 

Cartage,  sampling,  weighing 45 

Storage,  insurance,  interest  on  freight, 

commission 8  87 

— —      $84  82 

Net  proceeds $56  79 

E.  &  O.  B. 
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We  ^et  out  a  filled  blank  as  it  appears  in  the  abstract. 
It  may  save  something  in  the  way  of  explanation.  As  we 
have  already  said,  nothing  is  claimed  by  defendant  on  account 
of  shipments  prior  to  the  date  last  mentioned.  But  about 
this  time  plaintiff  ceased  making  returns  such  as  that  set 
out.  lie  began  and  continued  during  their  further  rela- 
tions rendering  accounts  in  this  form : 

Entnr  8  (17)  Chicago,  Jul.  2, 1892 

Folio  14. 

L.  Everingham  &  Co.,  CotnmissioQ  Merchants. 

Nought  of  NicoU  Halsey,  West  Bend,  la. 


Date 


Car      Freight 


Description      Quantity      Price      Amount 


18       6126        84  28  Hay  9^4(Mt         $7  U(»  $33  04 

10-020  6  00         80  oe- 

180  25- 


Hot  and  damaged,  $63  35- 


Charges:  Freight,  inspection $84  28 

Sampling,  weighing 45 


$84  7» 


Credited  in  account $28  62- 

E.  &  O.  E. 

It  will  be  observed  that  in  this  return  the  price  received 
for  the  hay  is  given,  sixty-three  dollars  and  thirty-five  cents^ 
and  there  is  deducted  from  this  the  sum  of  thirty-four  dollars 
and  seventy-three  cents,  leaving  a  net  sum  due  defendant  of 
twenty-eight  dollars  and  sixty-two  cents.  It  is  not  denied 
that  the  defendant  received  the  whole  of  the  net  balances 
shown  by  these  returns.  But  he  savs  that  the  hav  in  each 
instance  sold  for  more  than  was  reported,  and  that  his  net 

balance  should  have  been  much  larger.  The  testi- 
2  mony  shows  without  dispute  that  the  price  reported 

was  not  in  fact  that  for  which  the  hay  was  sold,  but 
that  from  the  price  actually  paid  there  was  deducted  cost  of 
delivery  in  cases  where  delivery  had  'to  be  made,  car  service, 
and  commissions  upon  the  sale;  that,  after  these  deductions 
were  made,  the  balance  was  rejx>rted  to  defendant  as  the  price 
received  for  the  hav;  and  the  accounts  rendered  show  this 
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price,  with  the  further  deductions  therefrom  of  freight  and 
weighing.  "Car  service"  is  explained  as  meaning  a  demur- 
rage charge  made  by  the  railway  companies  of  one  dollar 
per  day  on  each  ciir  detained  over  forty-eight  hours  in 
unloading,  and  "cartage"  is  a  charge  made  for  the  expense 
of  .delivering  hay  when  the  purchaser  did  not  take  it  on  the 
track. 

III.  It  is  claimed  by  defendant  that  these  charges, 
for  cartage  especially,  and  for  demurrage  in  part,  are  wholly 
fictitious,  and  are  trumped  up  to  swell  the  account  against 
him.  He  insists  that  they  should  not  be  allowed,  and  that 
because  of  this  fraud  no  commission  should  be  allowed  plain- 
tiff. This  claim  seems  to  have  received  the  sanction  of  the 
trial  court,  for  the. amount  of  the  judgment  given,  abont^ 
equals  the  total  of  these  charges.  We  may  accept  the  law 
as  stated  by  counsel  for  defendant, — that  plaintiff  was 
required  to  keep  accurate  and  full  accounts  and  render  cor- 
rect statements  to  defendant.  But  as  to  the  statements  of 
account  we  may  say  that  if  defendant  knew  the  manner  in 
which  they  were  made  up, — that  cartage,  car  service,  and 
commissions  were  deducted  from  the  gross  price  received 

for  the  hay,  and  the  balance  given  in  the  account  as 
3  the  price  received, — and  if  he  accepted  these  state- 

ments without  objection,  he  cannot  now  claim  any- 
thing merely  because  of  the  form  in  which  the  account  was 
made  out.  If  he  can  recover  in  such  case  it  must  be  on 
the  ground  that  such  expenses  were  not,  in  fact,  incurred  by 
plaintiff.  Doubtless  the  burden  is  upon  plaintiff  to  show 
that  these  items  were  legitin\ate  and  proper  charges. 

IV.  Did  defendant  know  that  these  charges  were  made 
against  him,  and  that  his  net  balance,  as  shown  on  the  state- 
ments rendered,  represented  what  was  left  from  the  gross 
proceeds  after  paying,  not  only  freight  and  weighing,  but 
also  cartage,  car  service,  and  commissions?  We  think  he 
did,  and  we  have  several  reasons  to  assign  in  support  of 
the  conclusion.     It  is  admitted  that  prior  to  about  July  25,. 
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1891,  the  business  was  conducted  by  plaintiff  in  an  honeet 
and  satisfactory  manner.     This  was  during  the  time  when 
the  commission  blanks  were  used  for  making  returns.     Upon 
these  blanks  the  commission  which  was  fifty  cents  per  too, 
appeared  as  a  charge;  but  no  charge  appears  for  cartage. 
Yet  we  find  that  .during  that  time  cartage  was  charged  <hi 
more  than  one-fifth  of  all  the  cars  shipped.     It  does  not 
appear  on  the  account  as  an  item  of  charge.     It  was,  as  in 
the  later  instances,  ideducted  from  the  gross  price  of  the 
hay,  and  the  statement  gives  the  r^nainder  as  the  amount 
for  which  the  hay  was  sold.    We  need  not  take  the  time  to 
set  out  the  reasons  given  by  plaintiff  for  changing  the  iorm 
of  blank  upon  which   the  returns  were  made;   nor  is   it 
material  to  consider  whether  the  custona  in  Chicago  would 
warrant  this  method  of  making  returns.    If,  as  we  have  here- 
tofore said,  defendant  understood  the  returns,  and  accepted 
them  without  objection,  he  is  bound  by  them,  if  they  were 
in  fact  correct.     As  a  further  reason  in  support  of  the  con- 
clusion of  fact  above  announced,  we  have  to  say  that  defend- 
ant's own  testimony  shows  that  he  knew  the  expense  of 
delivery  would  be  paid'ont  of  the  proceeds  of  the  hay,  when 
delivery  had  to  be  ^  made.     So,  also,  with  reference  to  com- 
missions.    Defendant  admits  that  he  knew  a  commission 
was  charged,  and  that  the  amount  thereof  was  tfifty  cents 
per  ton.    While  the  purchase  blanks  did  not  show  this  charge 
in  terms,  it  is  evident  that  defendant  was  aware  the  balance 
shown  was  arrived  at  by  deducting  plaintiff's  charge  for 
selling.     But  there  is  still  further  evidence  on  these  points. 
It  is  shown  that  in  a  number  of  instances  a  report  of  the 
price  actually  paid  or  agreed  to  be  paid  was  sent  defendant 
as  soon  as  the  sale  was  made,  and  that  this  was  followed  in 
a  few  days  with  the  statement,  on  the  purchase  blanks,  of  the 
same  sale,  in  which  the  price  given  as  received  for  the  hay 
was  less  than  the  amount  s^tated  in  the  notice  bv  the  sum  of 
cartage  and  commission.     Xo  complaint  .was  ever  made  by 
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defendant  of  these  apparent  discrepancies,  which  tends 
strongly  to  show  that  he  understood  them.  In  addition  to  all 
this,  two  of  plaintiff's  salesmen,  who^tify  in  his  behalf, 
say  that  defendant  fully  understood  the  purchase  blanks, 
and  knew  that  cartage  charges  were  made;  and  plaintiff 
swears  that  this  form  of  return  < was  adopted  for  defendant's 
accommodation,  and  with  his  full  consent.  Altogether  we 
are  convinced  that  defeiidant  was  well  aware  that  he  was 
charged  frequently  for  cartage  and  fdemurrage,  and  always 
for  comnaissions.  If  he  did  not  know  the  exact  amount  of 
the  first  items  in  the  case  of  each  shipment,  it  was  only 
because  he  did  not  care  to  inquire. 

V.  There  is  no  evidence  upon  which  to  rest  a  finding 
that  these  charges,  or  any  of  them,  were  fictitious.  They 
are  verified  by  a  number  of  witnesses.  An  account  seems  to 
have  been  kept  of  them  by  plaintiff.  While  objection  is 
made  to  the  form  of  the  account,  we  do  not  consider  it  as  of 
weight.  The  charges  for  commission  and  demurrage,  espe- 
cially, are  established  beyond  dispute. 

VI.  There  are  some  additional  charges  imade  now  by 
plaintiff  for  telegrams,  ninety-five  dollars  and  eighteen  cents, 
and  for  car  service,  etc.,  two  hundred  and  thirty-five  dollars 
and  forty-eight  cents,  which  we  are  ,not  inclined  to  allow. 
We  shall  accept  the  giving  and  receipt  of  the  note  as  a  settie- 
ment  of  accounts,  with  the  exception  of  one  item,  for  which 

defendant  is  admittedly  entitled  to  credit.  Of 
4  demurrage  paid  by  plaintiff  and  charged  to  defend- 

ant, the  sum  of  three  hundred  and  twenty-five  dollars 
was  refunded  by  the  railway  companies.  On  the  accounts 
rendered,  defendant  was  through  mistake  given  CDwiit  for 
only  thirty-one  dollars.  He  should  have  a  rfurther  cr-edit  of 
two  hundred  and  ninety-four  dollars  on  this  accoimt.  We 
have  no  way  of  ascertaining  the  date  or  dates  when  this  money 
was;refunded,  so  we  shall  allow  the  credit  as  of  the  date  of 
the  note.    This  will  leave  a  balance  due  plaintiff  of  two  hun- 
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dred  and  twenty-nine  dollars  and  one  cent,  upon  which  he 
is  entitled  to  interest  at  8  per  cent  from  January  11^ 

5  1895.    We  know  of  no  rule  that  will  punish  plaintiff^ 
by  loss  of  his  commission,  for  an  honest  mistake,  as- 

this  appears  to  have  been.     See  Rochester  v.  Leveritvg,  104^ 
Ind.  562  (4  X.  E.  Rep.  203) ;  Sampson  v.  Iron  Works  Co.^ 

6  Gray,  120. 

VII.     It  is  thought  by  appellee  that  the  evidence  offered 
byplaintiff tosupport  his  account  is  not  of  a  satisfactory  char- 
acter ;  that  the  books  of  account  should  have  be^n  {produced. 
This  evidence  was  in  the  form  of  responses  to  interrogatories, 

which  were   attached   to  the   answer  of  defendant. 
6  These  answers  were  made  from  books  and  papers  in 

plaintiff's  possession.     No  reason  appears  why  we- 
should  not  accord  the  facts  therein  stated  the  same  weight 
as  if  disclosed  by  accounts  offered  on  the  trial.     What  we- 
have  said  disposes  of  all  claims  on  the  attachment  bond. 
The  district  court  found,   and  correctly,  that  the  writ  of 
attachment  was  not  maliciously  issued,  and  the  only  ground 
for  claiming  that  it  was  wrongfully  sued  out  was  that  noth- 
ing was  due  plaintiff  at  the  time.     This,  we  have  seen,  is- 
not  correct.     The  case  will  be  remanded  for  a  decree  in 
harmony  with  this  opinion. — Reversed. 


Sarah   E.   Lee,   Administratrix  of  the   Estate  of  Thomas- 
Lee,  Deceased,  v.  Marion  Savings  Bank 
}i5  175  and  Jay  J.  Smyth,  Appellants. 

Fraud:  evidrnce.    A  debtor  en^i^aged  in  shipping  poultry,  to  prevent: 
his  creditor  from  seizing  the  shipments,  had  them  made  in  the- 
name  of  a  president  of  a  bank  with  which  he  did  business. 
Afterwards  the  debtor  gave  his  note,  secured  by  a  mortgage  on 
all  his  property,  to  the  bank,  to  obtain  an  alleged  credit  at  the 
bank;  and  a  certificate  of  deposit,  payable  on  presentation,  was- 
properly  indorsed  and  delivered  to  a  third  person,  to  whom  the 
debtor  was  not  indebted,  and  left  in  his  hands  for  six  months. 
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1  No  reason  therefor  appeared,  other  thai  it  was  to  hinder  and 
defraud  said  creditors.    Afterwards  the  certificate  was  pledged 

2  as  collateral.  The  president  was  throughly  acquainted  with  the 
debtor's  circumstances  and  business,  and  knew  of  the  debt,  and 
of  the  debtor's  desire  to  avoid  paying  it.  B'ld,  that  the  note 
and  mortgage  are  fraudulent  as  against  said  creditor. 

Knowledge  of  bank  president.  That  the  president  of  a  bank 
knows  of  the  desire  of  a  shipper  of  goods  to  prevent  the  shipment 
from  being  seized  on  a  certain  claim  against  him,  does  not  deprive 
1  the  former  of  the  right,  in  good  faith,  to  secure  the  bank  tor 
advances  made  to  the  shipper  by  having  the  shipments  changed 
to  his  own  name. 

45ame.    a  bank  is  bound  by  the  acts  of  its  president  in  respect  to  a 
transaction  between  him  and  a  third  person  and  by  his  know- 
8    ledge  of  the  latter's  purpose  to  defraud  hi&  creditors  in  such 
transaction. 

Evidence:  Declarations,  Declaration  of  a  president  of  a  bank  made 
when  he  was  not  transacting  the  business  of  the  bank  are  not 

4  admissible  against  it. 

Estoppel:  executor  and  administratrix.  Knowledge  by  a  mother 
of  the  fraudulent  intention  of  her  son  in  executing  a  mortgage 
will  not  estop  her  to  maintain  an  action  as  administratrix  of  tlie 
6  son  to  set  aside  the  mortgage  as  fraudulent  as  she  stands  as  the 
representative  of  the  estate  and  its  creditors,  and  such  is  the  case 
even  though  she  is  one  of  the  principal  creditors. 

£vidk.nce.  In  an  action  by  an  administratrix  to  cancel  an  alleged 
fraudulent  iqpxtgage  executed  by  the  intestate,  evidence  of  what 
he  told  her,  before  his  death,  concerning  the  mortgage,  is  inadmis- 

5  sible  to  show  that  she  had  knowledge  of  its  invalidity  before  he- 
appointment,  and  of  the  subsequent  sale  of  the  mortgaged  propr 
erty,  since  the  intestate,  if  living,  could  not  testify  to  making 
such  statements. 

Appeal  from  Linn  District  Court, — Hon.  G.  W.  Burnham, 

Judge. 

Wednesday,  April  5,  1899. 

Action  in  equity  to  cancel  a  certain  mortgage  on  real 
•estate,  and  the  promissorv-  note  secured  thereby,  executed 
"by  deceased  to  the  defendant  bank,  and  for  an  accounting 
l)y  the  defendants  for  all  money  received  by  them  on  behalf 
of  the  deceased,  and  for  judgment  for  the  amount  found  due. 
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IssuevS  were  joined,  as  will  hereafter  appear,  and,  on  a  hear- 
ing had,  decree  was  rendered  in  favor  of  the  plaintiff  as 
prayed,  and  judgment  against  "the  defendants"  for  one 
thoiisand  two  hundred  dollars,  with  interest  at  six  per  cent, 
per  annum  on  one  thousand  dollars  from  June  1,  1893,  and 
on  two  hundred  dollars  from  July  1,  1893,  and  for  costs. 
The  defendants  separately  appeal.  Reversed  as  to  Defend- 
ant Smyth. 

Jamison  &  Smyth  for  appellants. 

m 

M.  P.  Smith  &  Soil  and  1),  E.  Voris  for  appellee. 

Given,  J . — I.     Thomas  T^e,  an  unmarried  man,  resided 
for  a  number  of  years  with  his  mother,  Sarah  F.  Lee,  in 
Marion,  Iowa,  prior  to  his  death,  which  occurred  on  Feb- 
ruary 27, 1893.  For  some  ten  years  prior  to  his  death,  Thomas 
Lee  was  extensively  engaged  in  buying,  dressing,  and  ship- 
ping poultry  to  the  New  York  and  Chicago  markets,  and 
continued  in  that  business  up  to  the  time  of  his  death.    Mr. 
Lee's  means  were  limited ;  he  having  no  property  other  than 
the  house  and  lot  covered   by  the  mortgage  in  question^ 
where  he  and  his  mother  resided,  and  the  buildings  and  sheds 
on  leased  grounds,  in   which   he  carried  on   his   business^ 
together  with  the  portable  coops  and  other  appliances  used 
in  handling  poultry.    It  does  not  appear  that  deceased  had 
any  considerable  sum  of  money,  except  that  embraced  in 
his  account  with  the  First  National  Bank,  and  that  involved 
in  this  controversy.     His  business  for  the  two  yeai's  preced- 
ing his  death  was  quite  extensive,  and  was  largely,  if  not 
entirely,  carried  on  with  borrowed  money.     During  these 
years   the  defendant  bank  and  the  First  National   Bank, 
though   separate  corporations,   were  doing  business   in  the 
same  place  in  Marion;  the  officers  of  the  First  National 
Bank  being  stockholders  and  officers  of  the  defendant  bank, 
and  the  defendant  Smyth  being  president  of  both  banks  for 
most  of  the  time  under  consideration.     Thomas  Lee  trans- 
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acted  his  banking  business  through  the  First  National  Bank, 
checking  on  that  bank  to  pay  for  poultry  purchased,  and 
expenses  of  the  business,  and  drawing  drafts  in  its  favor 
against  shipments  made.  From  the  latter  part  of  the  winter 
of  1891  the  bills  of  lading  were  either  assigned  to  Jay  J. 
Smyth,  or  the  shipments  made  in  his  name,  for  the  use  of 
the  First  National  Bank,  and  the  proceeds  credited,  to 
Thomas  Lee  on  his  account.  On  the  third  day  of  May,  1892^ 
Thomas  Lee  executed  to  the  defendant,  bank  his  mortgage 
on  said  house  and  lot  to  secure  his  promissory  note  of  that 
date  to  the  defendant  bank  for  two  thousand  dollars,  pay- 
able six  months  after  date,  with  interest  at  seven  per  cent, 
per  annum.  On  the  same  day  he  executed  a  chattel  mort- 
gage to  the  defendant  bank,  to  secure  payment  of  the  same 
note,  on  said  buildings,  sheds,  poultry  boxes,  and  shipping 
coops  on  said  leased  premises.  No  money  was  paid  to  Mr. 
Lee,  but  the  amount  (two  thousand,  dollars)  was  placed  to 
his  credit  by  the  First  National  Bank.  On  the  same  day 
Mr.  Lee  drew  his  check  on  the  First  National  Bank  for  two 
thousand  dollars,  and  received  therefor  a  certificate  of  deposit 
for  that  amount,  payable  to  William  G.  Thompson  "on  return 
of  this  certificate  properly  indorsed.  *  *  *  This  deposit 
not  subject  to  check."  This  certificate  was  delivered  to  Wil- 
liam G.  Thompson,  but  whether  Jay  J.  Smyth  was  present, 
or  had  knowledge  of  the  fact,  is  in  dispute;  also,  the  pur- 
pose for  which  it  was  delivered.  Mr.  Thompson  retained  the 
certificate  until  January  16,  1893,  when,  at  the  instance  of 
Mr.  Lee,  and  in  his  presence,  he  delivered  it,  indorsed,  to 
Jay  J.  Smyth.  On  that  day  Thomas  Lee  executed  another 
promissory  note  to  the  defendant  bank  for  three  thousand 
five  hundred  dollars,  due  ten  days  after  date,  with  eight  per 
cent,  interest;  and  this  certificate  of  deposit  was  attached 
thereto,  to  be  held  as  collateral  security.  Soon  after  the 
death  of  her  son,  the  plaintiff,  Sarah  F.  Lee,  was  appointed 
to  administer  upon  his  estate,  on  her  own  application,  wherein 
she  made  oath  ^'^that  the  deceased  left  personal  proj)erty,  as 
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she  is  informed,  anion u ting  only  in  value  to  the  sum  of  less 
than  two  hundred  dollars."  On  the  fourth  day  of  March, 
18*J3,  she  filed  an  inventory  showing  the  personal  propeny 
to  CM  nsist  of  the  slaughtering  house  and  fixtures,  "subject 
to  a  mortgage  of  $2,000  given  to  one  Jay  J.  Smyth,  of 
Marion,  Iowa.''  Claims  aggr^ating  about  seven  thousand 
■dollars,  including  one  for  six  thousand  dollars  to  plaintiff, 
Sarah  F.  Lee,  for  money  borrowed  in  July,  1890,  were  pre- 
sented and  allowed.  On  the  thirtieth  day  of  June,  1893, 
plaintiflF  filed  her  petition  in  "probate,  asking  an  order  to  sell 
the  chattel  property  covered  by  said  mortgage,  to  apply  on 
the  note  secured  thereby.  An  order  was. made,  and  after  an 
appraisement  the  property  was  sold  to  one  Wheeler  for  one 
thousand  two  hundred  dollars,  one  thousand  dollars  of  which 
was  paid  to  the  defendant  bank  June  30th,  and  the  remain- 
ing two  himdred  dollars  July  1,  1893,  and  credited  on  said 
two  thousand  dollars  note.  There  is  a  controversy  as  to 
whether  this  application  for  appointment,  inventory,  and 
petition  was  framed  at  the  dictation  of  Mr.  Smyth. 

II.  We  first  consider  the  case  as  presented  on  the 
appeal  of  defendant  Jay  J.  Smyth.  The  only  claim  made 
against  him  in  the  petition  was  in  the  eleventh  paragraph 
thereof,  and  as  to  this  the  plaintiff  dismissed.  Therefore 
there  was  no  action  pending  against  Mr.  Smyth.  But 
through  inadvertence  the  judgment  was  rendered  against 
**the  defendants,''  instead  of  the  defendant  bank.  The  judg- 
ment as  to  the  defendant  Smyth  is  reversed,  and  judgment 
will  be  entered  dismissing  as  to  him. 

III.  The  contention  being  solely  between  the  plaintiff 
and  the  defendant,  the  Marion  Savings  Bank,  we  are  not 
calleil  upon  to  make  an  accounting  with  Jay  J.  Smyth  or 
the  First  National  Bank,  and  therefore  much  of  the  evidence 
taken  is  not  applicable.  Plaintiff's  contentions  are  that  the 
notes  and  mortgages  executed  by  the  deceased  to  the  Marion 
Savings  Bank  were  executed  and  received  to  hinder,  delay, 
and  defraud  the  creditors  of  Thomas  Lee,  and  especially  F. 
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C.  Linde  &  Co.,  and  that  said  two  thousand  dollar  note  is 
without  (XHisideration.  Wherefore  it  is  claimed  that  said 
mortgages  and  the  two  thousand  dollar  note  are  fraudulent 
and  Toidy  and  that  plaintiff  is  entitled  to  recover  the  amount 
realized  f r(Hn  the  sale  of  said  chattel  property.  These  claims 
the  defendant  bank  denies,  and  herein  we  have  the  issues  to 
be  considered.  The  defendant  bank  presents  a  number  of 
objetions  to  testimony  offered  by  plaintiff,  as  immaterial, 
which  objections  are  in  the  main  well  taken.  We  will  not 
extend  this  opinion  by  considering  these  objections  in  detail, 
but  proceed  to  dispose  of  the  case  upon  the  competent  and 
material  evidence,  as  we  find  it  to  be. 

IV.  It  appears  that  Thomas  Lee  executed  his  promis- 
sory note  for  one  thousand  dollars  to  Harry  Dowie,  of  New 
York  City,  due  April  5,  1891,  on  account  of  business  trans- 
actions between  them,  which  note  Dowie  transferred  to  F. 
C.  Linde  &  Ca,  of  the  same  city.  This  claim  Mr.  Lee  evi- 
dently regarded  as  unjust,  and  was  averse  to  paying  the 
sama  In  the  winter  of  1801-92  he  made  a  shipment  to 
Dowie,  and  drew  against  it;  but  Dowie  allowed  the  draft  to 
go  to  protest,  as  I^ee  and  Smyth  supposed,  for  the  purpose  of 

allowing  Linde  &  Co.  to  seize  the  shipment    There-  . 
1  upon  Smyth,  with  the  consent  of  I.ee,  ordered  the 

shipment  to  be  delivered  to  A.  O.  Reed,  to  whom  all 
future  New  York  shipments  were  made,  and  in  the  name  of 
Smyth.  We  are  in  no  doubt  that  Mr.  Smyth  knew  of  Mr. 
Lee's  desire  to  prevent  his  shipments  from  being  seized  on 
the  Linde  &  Co.  claim ;  but  that  did  not  deprive  him  of  the 
right  in  good  faith  of  securing  his  bank  (the  First  National) 
for  advances  to  Lee,  by  having  the  shipments  in  his  name. 
Lee^s  house  and  lot  and  his  packing  establishment  were  open 
to  be  pursued  by  Linde  k  Co.  until  covered  by  the  mort- 
gages of  May  8,  1892,  given  to  secure  Lee's  note  for  two 
thousand  dollars  to  the  defendant  bank.  Lee,  though  a  bor- 
rower in  need  of  mcmey  in  his  business,  got  no  money  on 

that  transaction,  but  was  credited  with  the  amount  on  hit 
Vou  UWla— 46 
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account  with  the  First  National  Bank,  and  allowed  to  chedc 
against  it  If  Lee  had  checked  against  this  credit  in  the 
usual  course  of  his  business,  there  would  be  no  reason  for 

holding  the  transaction  fraudulent  or  without  consid- 
2  eration,  but  he  did  not  do  so.     On  the  same  day  he 

gave  his  check  for  the  full  amount  of  the  credit, 
receiving  therefor  a  certificate  of  deposit,  payable,  on  pre- 
sentation, properly  indorsed,  to  William  G.  Thompson,  to 
whom  he  was  not  indebted.  It  is  said  that  this  certificate 
was  given  to  Maj.  Thompson  to  settle  the  Linde  &  Co.  claim; 
but  Maj.  Thompson  does  not  say  so,  nor  is  there  evidence  to 
support  the  assertion.  The  Linde  &  Co.  claim  was  in  the 
hands  of  other  attorneys  for  collection,  and  Maj.  Thompson 
had  nothing  whatever  to  do  with  it.  No  reason  was  given 
to  Maj.  Thompson  why  the  certificate  was  left  with  him, 
and  no  reason  appears,  other  than  that  it  was  to  hinder, 
delay,  and  defraud  Linde  &  Co.  in  the  collection  of  their 
claim.  It  will  be  observed  that  by  this  transaction  all  the 
visible  property  of  Thomas  Lee  was  covered,  as  against  Linde 
&  Co.  By  it,  Thomas  Lee  though  in  debt  and  in  need  of 
money,  leaves  this  two  thousand  dollars,  upon  which  he  was 
paying  interest,  idle  in  the  hands  of  Maj.  Thompson  from 
May  till  January.  In  January  the  certificate  is  taken  from 
its  hiding  place,  where  Linde  4  Co.  could  have  pursued  it, 
had  they  known  the  facts,  and  again  covered,  by  being 
pledged  as  collateral  to  the  three  thousand  five  hundred  dol- 
lar note.  It  cannot  be  doubted  that  by  these  unusual  trans- 
actions Thomas  Lee  sought  to  cover  up  his  property  so  as  to 
hinder,  delay,  and  defraud  Linde  &  Co.  in  the  collection  of 
their  debt  against  him.  It  is  clear  that  Maj.  Thompson  did 
not  know  of,  or  share  in,  this  purpose,  in  receiving  and  hold* 
ing  the  certificate  of  deposit;  but  we  think  it  is  evident  that 
Mr.  Smyth  did.  He  alone  acted  for  his  banks  in  all  these 
dealings  with  Lee.  He  was  thoroughly  acquainted  with 
Lee's  circumstances  and  business;  knew  of  the  Linde  &  Co. 

A.  ■ 
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olaim  frcMn  the  time  the  draft  was  protested,  and  of  Lee's 
desire  to  avoid  paying  it.  He  conducted  the  transactions  by 
which  the  two  thousand  dollar  note  and  mortgages  were 
given,  the  credit  passed,  and  the  certificate  of  deposit  issued. 
It  is  denied  that  he  knew  of  the  certificate  being  left  with 
Thompson.  Thompson  says,  "I  delivered  it  to  Mr.  Smyth 
at  the  request  of  Mr.  Lee,  and  as  it  was  directed  when  it  was 
left  with  me.''  If  it  was  directed  to  be  delivered  to  Smyth 
at  the  time  it  was  left  with  Thompson,  it  would  seem  that 
Smyth  knew  of  its  being  left  with  that  direction,  and  that 
Thompson  held  it  with  the  consent  of  both  Lee  and 
8  Smyth.     As  already  stated,  Mr.  Smyth  alone  con- 

ducted these  transactions  on  behalf  of  his  banks;  and 
there  can  be  no  question  but  that  the  banks  are  bound  by  his 
acts  in  respect  thereto,  and  his  knowledge  of  Lee's  pur- 
poses. It  does  not  appear  whether  Lee's  estate  ever  received 
any  consideration  for  the  two  thousand  dollar  note  or  not 
If  the  certificate  was  applied  on  the  three  thousand  five  hun- 
dred dollar  note,  then  it  may  be  said  it  has;  otherwise,  it  has 
not  Whether  consideration  has  been  received  for  the  two 
thousand  dollar  note  or  not,  we  are  of  the  opinion  that  it, 
and  the  mortgages  given  to  secure  it,  were  executed  and 
received  with  the  intention  of  thereby  hindering,  delaying, 
and  defrauding  Linde  &  Co.  in  the  collection  of  their 
4  claim.    There  is  some  evidence  of  declarations  made 

by  Mr.  Smyth,  but,  as  they  were  not  made  wh«i  he 
was  transacting  the  business,  they  are  not  considered.  See 
Bank  v.  Kellog,  81  Iowa,  126. 

V.  The  appellant  bank  insists  that  plaintiff  had  full 
knowledge  of  any  fraud  or  want  of  consideration  there  may 
be  in  these  mortgages  before  she  filed  her  application  for 
appointment,  her  inventory,  and  her  petition  for  the  sale  of 
the  property,  wherein  she  admits  their  validity;  that  for 
these  reasons,  and  the  fact  that  she  allowed  the  proceeds  of 
the  sale  to  be  applied  on  the  two  thousand  dollars,  she  is  now 
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estopped  from  queetioning  the  validity  of  the  mortgages,  or 
claiming  the  proceeds  of  the  sale.     Testimony  was 

5  taken,  under  defendant's  objection,  tending  to  show 
that  deceased  told  his  mother  that  the  mortgages  were 

only  for  protection,  and  that  he  had  not  received  a  dollar 
on  them ;  also  that  Mr.  Smyth  had  said,  the  next  day  after 
the  funeral,  that  the  mortgages  were  made  "to  protect  Tom 
against  an  unjust  claim."  We  think  appellant's  objections 
were  well  taken  to  all  this  testimony,  and  therefore  have  not 
considered  it  in  arriving  at  the  conclusion  already  announced. 
If  the  deceased  was  living,  he  could  not  testify  to  the  conclu- 
sions as  stated  to  his  mother;  and  as  the  statements  said  to 
have  been  made  by  Mr.  Smyth  were  not  made  "touching 
matters  of  business  which  he  is  transacting  when  they  are 
made,  and  which  are  in  the  scope  of  his  authority,"  they 
were  not  competent  on  behalf  of  the  plaintiff.  See  Bank  v, 
Kellog,  supra.  What  Mr.  Smyth  did  say  was  not  as  a  rep- 
resentative of  the  bank,  but  by  way  of  advice  to  the  mother 
of  his  friend,  the  deceased.  We  do  not  think  that  it  should 
be  said  from  this  record  that  this  aged  woman,  inexperienced 
in  such  business,  did  understand  the  character  of  these  mort- 
gages at  the  time  the  proceedings  in  probate  were 

6  had.    Concede,  however,  that  she  did ;  still,  as  in  this 
action  she  stands  as  the  representative  of  the  estate 

and  its  creditors,  the  doctrine  of  estoppel  should  not  be 
applied.  True,  she  is  the  largest  creditor;  but,  if  she  were 
the  only  one,  we  think,  under  the  facts,  she  should  not  be 
held  to  be  estopped  from  asserting  fraud  and  want  of  con- 
sideration in  these  mortgages.  It  follows  from  these  conclu- 
sions that  the  estate  is  entitled  to  recover  from  the  Marion 
Savings  Bank  the  amount  it  received  from  the  sale  of  the 
mortgaged  chattels.  The  decree  and  judgment  of  the  dis- 
trict court  are  reversed  as  to  Jay  J.  Smyth,  and  affirmed  as 
to  the  Marion  Saings  Bank. — Modified  and  affirmed. 


April  1899] 


DoRB  V.  Cost. 


725 


'  1 


J.  M.  DoEB  V.  L.  S.  CoBY,  Appellant 

Plaintiff  conyey^ed  lands  in  trust  for  a  partnership  and  the  trustee  gave 
a  mortgage  back  to  the  seller,  then,  the  trustee  made  contract 

1  with  defendant  to  hold  part  of  the  land  in  trust  for  him  in  con- 
sideration of  certain  payments  to  be  made  by  defendant.  This 
contract  took  note  of  plaintiff's  encumbrance,  and   while    it 

8  requires  defendant  to  do  certain  things  it  does  not  provide  that 
he  shall  have  a  conveyance  when  he  performs  them.    After  the 

•    trustee  made  this  contract  with  defendant  the  partnership  became 

6  a  corporation  which  took  all  the  property  of  the  partnership, 
including  the  contract  of  defendant.    This  transfer  was  made 

7  subject  to  all  rights  of  persons  having  a  beneficial  interest.  The 
corporation  obtained  an  extension  of  plaintiff's  mortgage,  giving 

1  defendant's  contract  as  collateral,  and  plaintiff  finally  brought 
suit  to  recover  on  his  mortgage  debt  and  on  said  contract  as 
collateral.    Held: 

a.  The  rights  of  the  parties  to  a  contract  for  the  conveyance  of 
an  interest  in  land  are  not  affected  by  a  conveyance  by  the 
vendors  of  such  contracts  to  their  vendor  as  collateral  security 
to  obtain  an  extension  of  time  of  payment  and  the  purchase 

8  price  where  such  contracts  were  made  subject  to  the  encum- 
brances in  favor  of  the  original  vendor  and  required'  the  pur- 
chaser to  pay  his  pro  rata  share  of  the  costs  of  grading  and 
improving  the  property  but  did  not  provide  for  a  conveyance 
of  the  property  contracted  for  when  the  required  payments 
should  have  been  made. 

b.  Since  the  corporation  took  conveyance  impressed  with  a 

6  trust,  binding  on  its  grantor,  the  conveyance^is  no  defense,  on 
the  ground  that  the  partnership  was  unable  to  fulfill  the 
contract. 

c.  Since  the  contract  with  the  trustee  contemplated  possible 
changes  in  the  trusteeship  the  transfer  to  the  corporation 

7  subject  to  the  contract  did  not  affect  the  rights  or  liabilities 
of  the  contract  holder. 

Evidence:  land  salk:  ^Conspiraey.  In  an  action  on  contracts  for 
the  purchase  of  land  alleged  to  have  been  fraudulently  obtained, 
a  letter  written  by  one  of  the  members  of  a  partnership  with  whom 
the  contract  was  subsequently  made  referring  to  negotiations 
with  another  person  for  the  purchase  of  the  land  but  expressing 

8  the  opinion  that  the  latter's  offer  was  not  sufficiently  favorable 
and  suggesting  that  an  attempt  be  made  to  interest  defendant 
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in  the  matter,  stating  that  if  he  was  induced  to  oome  up  the 
writer  would  stay  by  him  to  carry  it  the  way  he  offered  it  to  such 
other  person  and  that  if  defendant  came  the  writer  would  '*fix 
him"  is  insufficient  to  show  a  conspiracy  to  defraud  defendant 
where  such  other  person  had  been  received  as  a  partner  l)efore 
the  contracts  were  made  with  defendant. 

SaleMt  FALSE  REPRESENTATIONS.    In  an  action  for  the  price  of  land, 
where  the  evidence  shows  that  defendant  relied  on  his  friendly 

3  rel  itions  with,  and  his  confidence  in,  plaintiff,  and  believed  his 

4  statements  as  to  the  value  of  the  land,  and  the  price  which 
6    plaintiff  had  paid  for  it,  aod  that  such  statements  were  false,  it 

was  error  to  direct  a  verdict  for  plaintiff. 

Appeal  from  Polk  District  Court. — Hon.  T.  F.  Stevensok, 

Judge. 

Wednesday,  Apbil  6,  1899. 

Action  at  law  on  contracts  in  writing  for  tho  purchase 
of  interests  in  real  estate.  A  jury  was  impaneled,  but  when 
the  evidence  was  fully  submitted  a  verdict  in  favor  of  the 
plaintiflF  for  the  sum  of  four  thousand  nine  hundred  and 
seventy-eight  dollars  and  twenty  cents  was  returned  by  direc- 
tion of  the  court,  and  judgment  was  rendered  on  the 
verdict.    The  defendant  appeals. — Reversed. 

Preston  &  Moffit,  C.  A.  Bishop,  and  Lore  Alford  for 
appellant. 

Dudley,  Coffin  &  Byers  and  Chas.  L,  Powell  for  appel- 
lee. 

Robinson,  C.  J. — On  the  fourteenth  day  of  January, 
1890,  the  plaintiff,  then  being  the  owner  of  all  the  lots  and 
blocks  included  in  the  plat  of  West  End,  an  addition  to  the 
city  of  Des  Moines,  conveyed  all  of  that  property,  excepting 
one  block,  to  J.  H.  Snoke,  as  trustee  for  a  partnership  known 
as  the!  West  End  Syndicate.  The  partnership  was  composed 
of  A.  W.  C.  Weeks,  R.  G.  Scott,  and  J.  N.  Neiman;  and  the 
conveyance  was  made  in  fulfillment  of  prior  contracts.  To 
secure  a  part  of  the  purchase  price,  Snoke,  as  trustee  for  the 
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partnership,  made  and  delivered  to  the  plaintiff  notes  to  the 
amount  of  forty-seven  thousand  seven  hundred  and  thirty- 
six  dollars  and  eighty-four  cents,  and,  to  secure  their  pay- 
ment, executed  to  the  plaintiff  a  mortgage  on  the  property  he 

had  conveyed.  In  February  of  the  same  year,  Snoke, 
1  as  trustee,  entered  into  ten  contracts  in  writing  with 

the  defendant,  by  each  of  which  the  trustee  agreed  to 
hold  in  trust  for  the  defendant  the  undivided  1-150  part 
of  the  property  which  had  been  conveyed  to  the  trustee, 
for  the  sum  of  one  thousand  dollars,  of  which  a  part 
was  to  be  paid  at  the  time  the  contracts  were  signed,  and 
the  reinainder  thereafter,  in  four  equal  annual  installments, 
witl.  interest  ther;on  at  ^he.rate  of  six  per  cent,  per  annum: 
In  July,  1890,  the  members  of  the  partnership  incorpo- 
rated tinder  the  name  previously  used,  and  all  the  property 
of  the  firm,  including  the  contracts  with  the  defendant, 
became  vested  in  the  corporation.  Jn  the  year  1893,  interest 
on  the  notes  made  to  the  plaintiff  by  the  trustee  was  due 
and  unpaid,  and,  to  secure  an  extension  of  time,  the  syndicate 
transferred  to  the  plaintiff,  to  be  held  by  him  as  collateral 
security,  the  contracts  with  the  defendant  The  petition 
alleges  that  there  is  due  on  the  notes  made  to  the  plaintiff 
the  sum  of  fifty-two  thousand  five  hundred  and  eighty-eight 
dollars  and  forty-six  cents  and  interest;  that  there  is  due 
on  the  contracts  entered  into  by  the  defendant  the  sum  of 
twelve  thousand  dollars.  Judgment  for»that  amount  with 
interest  and  an  attorney's  fee,  is  demanded  against  him. 
The  answer  of  the  defendant  pleads  payment  on  the  con- 
tracts to  the  aggregate  amount  of  seven  thousand  nine  hun- 
dred and  fifty-seven  dollars  and  six  cents,  and  alleges  that 
the  contracts  were  obtained  by  fraud ;  that  a  large  portion 
of  the  mortgaged  property  was  sold,  and  the  proceeds,  which 
should  have  been  used  in  paying  the  claims  of  the  plaintiff, 
were  appropriated  by  Weeks,  Scott,  and  Neiman  to  their 
own  use;  that  Weeks  retired  from  the  combination  in  the 
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year  1891,  and  in  June,  1892,  one  Jakaway  was  elected  sec- 
retary, and  that  he,  Scott,  and  Neiman  sold  large  portions 
of  the  mortgaged  property,  and  collected  large  sums  of  money 
on  the  sales,  all  of  which  they  fraudulently  failed  to  pay  ou 
the  claims  of  the  plaintiff,  and  converted  to  their  own  use ; 
that  the  plaintiff  took  the  contracts  in  suit  with  knowledge 
of  the  fraudulent  practices  stated ;  that  the  consideration  for 
the  contracts  has  failed,  by  reason  of  the  abandonment  of  the 
trust  vested  in  Snoke,  and  the  claims  of  the  syndicate  to  own 
the  mortgaged  property.  The  answer  further  allies  that  the 
plaintiff  knowingly  permitted  Scott,  Neiman,  and  Jakaway 
to  sell  a  large  portion  of  the  mortgaged  property,  and  fraud- 
ulently appropriate  the  proceeds  thereof,  to  the  amount  of 
about  twenty  thousand  dollars,  to  their  own  use,  without 
making  any  payment  on  the  mortgage  debt,  and  that  in  con- 
sequence the  plaintiff  is  estopped  to  claim  anything  on  the 
contracts  in  suit,  to  the  extent  of  the  injury  sustained  by^the 
defendant;  that  the  mortgaged  property  is  of  the  value  of 
fifty-five  thousand  dollars,  and  plaintiff  has  commenced  an 
action  to  foreclose  his  mortgage,  and  should  not  be  permitted 
to  maintain  this  action  until  he  shall  have  exhausted  the 
mortgaged  property,  and  then  only  for  a  proportional  share 
of  the  unsatisfied  remainder  for  the  payment  of  which  the 
defendant  shall  be  found  liable.  In  an  amendment  to  his 
answer  the  defendant  avers  that  the  transfer  of  the  contracts 
to  the  plaintiff  waft  unauthorized  by  the  syndicate,  and  that 
the  partnership  is  unable  to  carry  out  its  agreement  with  the 
defendant  to  hold  the  interests  for  which  the  contracts  pro- 
vide in  trust  for  him,  by  reason  of  a  mortgage  on  the  prop- 
erty, including  those  interests,  for  more  than  it  is  worth,  in 
consequence  of  which  the  consideration  for  the  contracts  has. 
failed.  The  verdict  and  judgment  were  for  the  amount 
apparently  due  on  the  contracts  and  unpaid. . 

I.     The  defendant  offered  in  evidence  a  letter  written 
by  Scott  to  E.  Jakaway  &  Boyd  in  June,   1888;  but  an 
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objection  to  it  was  sustained,  and  of  that  ruling  the  defend- 
ant complains.     The  letter  referred  to  negotiations 

2  with  Neiman,  but  expressed  the  opinion  of  the  writer 
that  his  offer  was  not  suflBciently  favorable,  and  sug- 
gested that  an  attempt  be  made  to  interest  the  defendant  in 
the  matter.  It  is  stated  that,  if  the  defendant  was,  induced 
to  come  up,  "we  will  stay  right  by  him  here,  and  get  him 
to  carry  it  in  the  way  we  offered  it  to  Neiman ;"  also,  "Get 
your  man  here,  and  we  will  fix  him."  We  understand  the 
matter  referred  to  in  the  letter  was  the  purchase  from  the 
plaintiff  of  the  land  which  was  subsequently  platted  as  West 
End  addition,  a  contract  for  which,  entered  into  by  Weeks 
and  Scott  with  the  plaintiff,  was  then  outstanding.     It  is 

* 

urged  that  the  letter  tends  to  sustain  the  claim  of  the  defend- 
ant that  a  conspiracy  to  def  rau'd  him  was  entered  into  by  the 
members  of  the  West  End  Syndicate,  and  that  what  was 
done  was  in  pursuance  of  that  conspiracy.  We  do  not  think 
the  letter  tends  to  sustain  that  claim.  We  have  quoted  but 
a  small  part  of  it,  but,  taken  as  a  whole,  the  letter  shows 
that  the  writer  believed  the  proposed  venture  would  be  a 
profitable  one  for  the  defendant  and  the  others  concerned, 
and  that  the  tr^.rms  on  which  Neiman  offered  to  take  an 
interest  were  regarded  as  exorbitant  The  letter  had  no  rela- 
tion to  the  conditions  which  existed  when  Cory  entered  into 
the  contracts  in  suit  Neiman  had  then  been  received  as  a 
partner  in  the  syndicate,  and  the  transaction  with  the 
defendant  was  not  the  one  proposed  in  the  letter.  We  con- 
clude that  the  letter  was  properly  excluded. 

II.     The  agreed  price  for  which  the  plaintiff  sold  the 

land  in  question  to  the  syndicate  was  about  fifty  thousand 

(JoUars.    The  defendant  went  onto  the  land  with  Scott  before 

purchasing,  and  testified  in  regard  to  what  was  done,  and 

the  conversation  between   them,   as  follows:      "He 

3  showed  me  around.     He  said  it  cost  eight  hundred 
dollars  an  acre,  and  it  was  a  one  hundred  and  twenty- 
acre  tract.     I  said  that  would  make  ninety-six  thousand  dol- 
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lar8.  He  said:  'Yes;  but  we  propose  syndicating  it  for 
$100,000,  and  we  are  going  to  plat  it  in  lots/  I  remarked  1 
did  not  think  I  should  want  to  pay  over  $400  an  acre  for 
it.  He  said  I  would  have  to  be  educated  to  prices  of  land 
in  Des  Moines,  and  I  said:  'I  expected;  probably  might 
have  made  a  wild  guess  on  that,  but  did  not  exactly  know 
how  that  would  be/  He  then  cited  me  to  a  piece  of  land 
west  of  it  held  at  one  thousand  dollars  an  acre,  a  tract  east 
at  one  thousand  five  hundred  dollars  an  acre,  and  the  lots 
to  the  north  were  selling  for  three  hundred  dollars  to  five 
hundred  dollars  per  lot.  He  said  the  indebtedness  back  was 
forty-seven  thousand  dollars,  and  the  rest  of  the  ninety-six 
thousand  dollars  had  been  paid.  He  said:  'We  expect  to 
make  fifty  one  thousand  dollar  time  contracts,  and  the  rest 
we  will  keep  for  what  we  have  put  in  on  this ;  we  would 
keep  them  for  the  money  we  had  already  put  in,  and  the 
rest  would  buv  those  time  contracts.'  He  stated  to  me  that 
after  it  was  in  shape  for  sale  the  lots  would  range  from 
$150  to  $1,000,  and  would  be  reasonably  worth  $350  on  an 
average.  He  went  on  to  state  that  there  would  be  800  lots  at 
$300,  which  would  make  $240,000,  and  he  thought  we  would 
get  more  than  that  out  of  it.  *  *  *  I  took  five  con- 
tracts with  him.  *  *  *  He  said  that,  on  account  of  our 
friendly  relations,  he  would  let  me  have  these  shares,  and 
would  let  myself  and  one  other  gentleman  (Calvin)  in  on 
the  ground  floor.  Said  we  were  to  have  shares  cheaper, — for 
less  money.  I  was  to  send  him  $1,000  for  five  contracts.  I 
was  to  get  them  at  $800  apiece  by  sending  up  my  $1,000. 
At  this  time,  and  at  the  time  of  executing  the  contracts,  I 
believed  what  Mr.  Scott  said  to  me.  I  had  known  Mr.  Scott 
for  some  years,  and  had  confidence  in  him.'*  The  five  con- 
tracts referred  to  were  taken,  but  at  a  later  time  in  the  same 
year  Scott  told  the  defendant  that  the  valuation  of  the  prop- 
erty had  been  increased  fifty  thousand  dollars,  and  proposed 
that  he  take  five  additional  shares.  The  defendant  con- 
sented to  do  so,  and  the  five  contracts  were  surrendered  and 
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the  ones  in  suit  were  entered  into.  Credit  for  two  thousand 
five  hundred  dollars  was  given  him  on  account  of  the 
increased  valuation  of  the  property.  The  larger  part  of  what 
Scott  said  to  the  defendant  to  induce  him*  to  take  the  first 
five  contracts  was  in  the  nature  of  expressions  of  opinion  or 
purpose.    The  statement  respecting  the  debt  for  which  the 

land  was  held  was  substantially  inxel/The  only  state- 
4  ment  purporting  to  be  of  fact  which  is  shown  to  have 

been  false  is  that  relating  to  the  cost  of  the  land. 
Would  that  statement  have  authorized  the  jury  to  find  for 
the  defendant?  It  was  said  in  Hemmer  v.  Cooper,  8  Allen, 
334,  that  ^*the  representations  of  a  vendor  of  real  estate,  to 
the  vendee,  as  to  the  price  he  paid  for  it,  are  to  be  regarded 
in  the  same  light  as  repiesentations  respecting  its  value.  A 
purchaser  ought  not  to  rely  upon  them ;  for  it  is  settled  that 
even  when  they  are  false,  and  uttered  with  a  view  to  deceive, 
they  furnish  no  ground  of  action."  That  rule  was  followed 
in  Cooper  v.  Lovermg,  106  Mass.  77,  and  it  is  the  rule  of 
Tiich  V.  Downing,  76  111.  71,  and  Bania  v.  Palmer,  47  111. 
99.  In  Holhrooh  v.  Connor,  60  Me.  578,  it  was  said :  "The 
statement  of  the  vendor  that  he  paid  a  certain  price  for  the 
land,  if  true,  can  be  no  moi*e  than  an  indication  of  his  opin- 
ion of  its  value ;  and  when  we  consider  the  various  motives 
which  may,  and  often  do,  actuate  men  in  making  their  pur- 
chases, and  especially  when  it  is  done  for  speculation,  it  is 
but  the  slightest  proof  of  such  opinion."  As  a  general  rule, 
a  vendee  has  no  right  to  rely  upon  the  statements  of  the 
vendor  respecting  the  value  of  the  property  sold,  but  must 
act  upon  his  own  judgment,  or  seek  information  for  himself. 
But  to  that  rule  there  are  exceptions.  It  was  said  in  Simar 
V.  Canaday,  53  N".  Y.  306,  that,  where  statements  as  to  value 
are  mere  matters  of  opinion  and  belief,  no  liability  is  cre- 
ated by  uttering  them,  but  that  such  statements  "may  be, 
under  certain  circumstances,  affirmations  of  fact.  When 
known  to  the  utterer  to  be  untrue,  if  made  with  the  intention 
of  misleading  the  vendee,  if  he  does  rely  upon  them,  and  is 
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misled  to  his  injury,  they  avoid  the  contract."  The  fraud 
which  vitiates  a  contract  must  be  material,  affecting  the  very 
essence  of  the  coi\tract ;  but  ordinarily,  "if  the  fraud  be  such 
that,  had  it  not  been  practiced,  the  contract  would  not  have 
been  made,  then  it  is  material  to  it"  2  Parsons  Contract, 
770.  See,  also,  2  Pomeroy  Equity  Jurisprudence,  section 
878,  and  notes.  That  rule  was  applied  in  Smith  v.  Country- 
man,  30  N.  Y.  656,  which  was  an  action  upon  a  contract  for 
the  sale  of  hops.  It  was  held  that  a  false  representation 
made  by  the  vendee  as  to  the  price  at  which  he  had  purchased 
hops  of  another  person,  which  was  relied  upon  by  the  vendor, 
and  induced  him  to  enter  into  the  contract  of  sale,  was 
material,  and  constituted  a  defense  to  an  action  on  the  con- 
tract. This  rule  appears  to  us  to  be'in  harmony  with  reason 
and  the  principles  of  justice.  The  price  at  which  property 
actually  sells  in  the  open  market  is  very  satisfactory  evi- 
dence of  its  value  at  the  time  of  the  sale.  We  cannot  assent 
to  the  proposition  that  the  statement  of  a  vendor  that  he  paid 
a  specified  price  for  the  property  he  sells  is  a  mere  expres- 
sion of  opinion,  upon  which  the  purchaser  has  no  right  to 
rely.  On  the  contrary,  we  think  it  is  a  statement  of  fact ; 
and  if  the  purchaser,  without  knowing  or  having  reason  to 
know  what  price  was  paid,  relies  upon  the  false  statement, 
to  his  injury,  he  is  entitled  to  relief.  The  cases  of  Teachovi 
V,  Van  Haesen,  76  Iowa,  113;  Iter  v.  Griswold,  83  Iowa, 
442,  and  Coles  v,  Kennedy,  81  Iowa,  360,  although  not  pre- 
cisely in  point,  tend  to  sustain  our  conclusion.  See  French 
V.  Ryan,  104  Mich.  625  (62  K  W.  Kep.  1016);  Moan  v. 
MQKinstry,  107  Mich.  668  (65  N.*  W.  Rep.  546),  and 
\yoolen  Co.  v.  Smalley,  111  Mich.  321  (69  K  W.  Rep.  722). 

In  this  case  no  confidential  relations  existed  between 
5  the  defendant  and  Scott,  but  they  had  been  acquainted 

with  each  other  for  several  years;  and,  if  the  testi- 
mony of  the  defendant  be  true,  Scott  took  advantage  of  their 
acquaintance  and  friendly  relations,  and  the  confidence 
which  the  defendant  had   in  him,   to  accomplish  the  sale. 
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The  land  had  been  purchased  but  a  short  time  before,  and, 
if  the  defendant  believed  that  the  price  paid  for  it  was 
ninety-six  thousand  dollars,  his  belief  would  naturally  have 
had  great  influence  in  causing  him  to  make  the  purchase. 
Therefore,  whether  Scott  made  the  statement  respecting  the 
price  paid  which  is  attributed  to  him,  and,  if  he  did,  the 
probable  weight  it  had  in  effecting  the  sale,  were  questions 
for  the  determination  of  the  jury,  and  the  court  erred  in 
directing  a  verdict  for  the  plaintiff. 

III.  It  is  insisted  that  the  conveyance  by  the  partner- 
ship  to  the  corporation  of  the  property  in  which  the  con- 
tracts purported  to  give  the  defendant  an  interest  has  made 
it  impossible  for  the  partnership  to  meet  the  requirements 

of  the  contracts;  hence,  that  there  is  a  failure  of 

6  ccmsideration.     Each  of  the  contracts  provides  that 
the  trustee  and  his  successors  are  to  hold  the  land  in 

trust  for  the  benefit  and  use  of  all  persons  having  a  bene- 
ficial interest  thereint  The  syndicate  acquired  the  title 
impressed  with  that  trust,  and  the  contracts  gave  to  the 
plaintiff  notice  of  it  The  defendant  has  not  lost  any  right 
by  the  transfer,  and  the  consideration  of  the  contracts  has 
not  failed  in  consequence  of  it. 

IV.  It  is  contended  that  the  transfer  of  the  property 
in  question  was  in  violation  of  the  trust  imposed  by  the  con- 
tracts in  suit,  was  without  consideration,  and  is  void.  The 
contracts  contemplated  a  possible  change  in  the  trusteeship; 
the  plan  of  having  title  to  the  lapd  conveyed  to  and  by  a 
trustee  was  adopted  by  the  partnership  as  a  convenient 
method  of  transacting  its  business ;  and  the  incorporation  of 
the  syndicate,  and  the  transfer  of  the  property  to  it,  did  not 

in  any  manner  affect  the  rights  of  the  defendant 

7  under  his  contracts.     They  provided  that  the  trustee 
might  execute  conveyances  of  the  property  in  behalf 

of  his  beneficiaries,  on  the  order  of  the  board  of  directors. 
We  do  not  find  that  any  provision  of  the  contracts  has  been 
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violated  by  the  transfers  made,  and  the  interests  of  the  par- 
ties and  objects  sought  to  be  accomplished  furnished  a  suflS- 
cient  consideration. 

V.  It  is  claimed  that  the  plaintiff  should  not  be  per- 
mitted to  maintain  this  action,  for  the  reason  that  it  is  in 
the  nature  of  an  action  for  the  specific  performance  of  the 
contracts,  and  the  plaintiff  does  not  show  that  he  is  ready 
and  able  to  perform  what  the  contracts  require  of  the  trustee. 
The  rights  of  the  defendant  were  acquired  subject  to  the 

incumbrance  on  the  property  in  favor  of  the  plaintiff. 
8  The   contracts    refer    to   that    incumbrance.      They 

require  the  defendant  to  pay  his  pro  rata  share  of 
the  cost  of  grading  and  improving  the  property  to  which 
they  refer,  and  contain  other  provisions,  but  do  not  provide 
for  a  conveyance  of  the  property  contracted  for,  when  the 
required  payments  shall  have  been  made.  The  record  fails 
to  show  any  valid  objection  to  the  transfer  of  the  ccmtracts 
to  the  plaintiff,  or  to  a  recovery  by  him  of  the  amount  due 
thereon  in  this  action.  Much  is  said  in  argument  in  r^ard 
to  the  mutual,  reciprocal,  and  dependent  provisions  of  the 
contracts,  and  the  right  of  the  defendant  to  insist  upon  the 
performance  of  them;  but  the  appellant  has  failed  to  call 
our  attention  to  any  requirement  which  should  be  performed 
by  the  plaintiff  as  a  consideration  precedent  to  his  right  to 
recover.  What  is  said  on  that  point  is  couched  in  vague  and 
general  terms.  The  contracts  are  in  some  respects  peculiar 
and  unusual,  but  we  do  not  think  their  meaning  and  effect, 
so  far  as  they  are  involved  in  this  case,  are  doubtful.  That 
the  contracts  were  entered  into  is  not  denied,  and  there  is 
no  dispute  in  regard  to  the  payments  which  have  been  made 
on  them.  For  the  error  pointed  out,  the  judgment  of  the- 
district  court  is  beveesed. 


t 
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State  of  Iowa  v.  Eugene  Reilly,  Appellant 

Liquors:  illegal  transportation:    SUituU  construed.     CTnder  a        ^^6eo 

statute  prohibiting  '"any  common  carrier  or  person"  from  trans-         {3}  ^ 
8    porting  liquor,  an  individual  engaged  in  the  liquor  traffic  may  be 
convicted,  though  not  a  common  carrier. 

Indidment:   sufficiency.     An  indictment  for  unlawfully  transport- 
2    ing  intoxicating  liquors  within  the  state,  bi  the  language  of  the 
statute  which  describes  the  offense,  is  suflicient. 

Informalioii:  amendment.    An  information  before  a  justice  of  the 
1    peace  may  be  amended,  by  substitution,  in  the  district  court  on 
appeal. 

Appral:  misconduct  or  jurors.  A  conviction  of  unlawfully  trans- 
porting intoxicating  liquor9  within  the  state  will  not  be  dis- 
turbed on  appeal  on  the  ground  of  misconduct  of  certain  jurors 
4  in  drinking  the  contents  of  one  of  the  bottles  of  beer  tranoported 
by  defendant,  af teethe  verdict  was  found,  reduced  to  writing  and 
signed  by  the  foreman. 

Appeal  from  Winnebago  District  Court, — Hon.  J.  F.  Clyde, 

Judge. 

Wednesday^  April  5,  1899. 

The  defendant  was  accused  by  information  of  the  crime 
of  unlawfully  transporting  intoxicating  liquors  within  the 
state.  There  was  a  trial  by  jury,  verdict  and  judgment  of 
guilty,  and  defendant  appeals. — Affirmed. 

H.  A.  Brown  for  appellant 

Milton  Remley,  Attorney  General,  and  W.  H.  Bedm^md 
for  the  state. 

Waterman,  J. — There  was  a  trial  before  the  justice  of 
the  peace  with  whom  the  information  was  filed,  and  the 
defendant  was  found  guilty.      He  appealed  to  the  district 
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court.    In  that  tribunal  he  withdrew  his  plea,  and  demurred 

to  the  indictment.     The  first  groimd  of  the  demurrer  was 

that  the  information  charged  more  than  one  offense,   and 

upon  this  it  was  sustained.       Thereupon  the  state 

1  amended  the  information  by  making  a  charge  in  the 
language  of  the  first  paragraph  of  section  2421  of 

the  Code.  A  motiop  to  strike  this  amendment,  and  a  demur- 
rer thereto,  were  overruled. 

The  first  ground  of  complaint  is  that  the  amendment  to 
the  information  was  permitted.  If  the  different  offenses 
had  been  described  separately  in  the  original  information, 
so  that  the  state  could  have  dismissed  all  save  one,  we  think 
it  will  not  be  claimed  that  such  action  could  not  prop- 
erly have  been  taken.  State  v,  BtLck,  59  Iowa,  382.  It  is 
the  established  rule  in  this  state  that  an  amendment  to  an 
information  is  permissible,  and  that  it  may  be  made  in 
the  district  court.  State  v.  Merchant,  38  Iowa,  375 ;  St^Ue 
V.  Doe,  50  Iowa,  541.  We  know  of  no  good  reason  why 
this  may  not  be  done  by  a  substituted  instrument,  as  was 
here  the  case.  In  State  v.  Butcher,  79  Iowa,  110,  the  amend- 
ment was  attempted  after  the  verdict.  The  other  decisions 
cited  by  appellant  on  this  branch  of  the  case  are  not  in  point. 

II.  It  is  thought  the  amended  information  charged 
no  crime.  As  we  have  /said,  it  is  in  the  language  of  the 
statute,   and  that  is  sufficient  where,  as  here,   the  statute 

describes  the  offense.     State  v.  Bauguess,  106  Iowa, 

2  107.     If  it  can  be  said,  as  claimed,  that  by  implica- 
tion, under  this  section,  it  must  be  shown,  in  order  to 

convict,  that  the  liquor  belonged  to  some  third  person,  this 
would  pertain  to  the  proof,  but  not  to  the  charge,  which  is 
sufficient  if  it  follows  the  words  of  the  law.  • 

III.  In  different  forms  the  question  of  the  sufficiency 
of  the  evidence  was  raised.  We  have  only  to  say  that  the 
case  against  defendant  seems  to  have  been  fully  made.  It 
is  urged  by  appellant  that  the  statute  is  meant  to  punish 
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only  a  common  carrier,  or  other  like  person,  and  that  defend- 
ant is  not  shown  to  be  within  this  description.     The^ 

3  wording  of  the  statute  is,  "It  shall  be  unlawful  for- 
any  common  carrier  or  other  person,''  etc.     That  an> 

individual  engaged  in  this  illegal  traffic,  if  not  a  commoiii 

carrier,  falls  within  the  designation  of  "other  person,"  seema-  j 

too  clear  for  discussion. 

IV.     Finally,    the  misconduct   of   the   jury   is   made 

ground  of  complaint.     It  seems  that  two  bottles  of  beer^ 

which  were  used  in  evidence,  were  taken  to  the  jury  room 

when  the  jury  retired  to  deliberate  upon  their  ver-^ 

4  diet.     The  contents  of  one  of  these  bottles  was  con- 
sumed by  two  members  of  the  jury.     But  the  court 

was  warranted  in  finding  from  the  testimony  offered  on  this 
point  that  the  liquor  was  drunk  after  the  verdict  was  found, 
reduced  to  writing,  and  signed  by  the  foreman.  Where, 
during  the  progress  of  a  trial,  but  before  final  submission 
of  the  case,  a  juror  indulges  in  the  use  of  intoxicating  liquor, 
wo  have  held  that  the  verdict  should  not  be  disturbed  unless* 
prejudice  is  shown ;  that  the  fact  alone  that  the  liquor  wa& 
taken  is  not  enough  to  vitiate  the  verdict  Hemmi  v.  Rail- 
wwy  Co.,  102  Iowa,  25,  and  other  cases  cited.  On  the  other 
hand,  the  rule  is  established  that  prejudice  will  be  presumed 
if  the  liquor  is  drunk  after  the  jury  has  retired  to  consider 
the  case.  State  v.  BcUdy,  lY  Iowa,  39 ;  Berry  v.  Berry,  31 
Iowa,  415.  The  ground  of  this  holding,  as  stated  in  the  first 
of  these  cases,  is  that  "the  parties  have  a  clear  right  to  the 
cool,  dispassionate,  and  unbiased  judgment  of  each  juror.'' 
The  court  was  justified  in  finding  in  the  case  at  bar  that 
defendant  had  his  right  in  this  respect  If  the  liquor  was 
taken  after  the  jury  had  reached  a  conclusion  and  put  the 
verdict  in  form,  we  know  of  no  reason  why  defendant  should 
complain.  It  appears,  in  such  case,  affirmatively,  that  lie 
is  in  n'^  way  prejudiced.  Some  other  matters  are  dis- 
cussed, but  we  think  they  are  covered  by  what  we  have  said, 
— ^Affibmed. 
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The  State  of  Iowa  v.  Thomas  Seevers^  xVppellant 

Bantards:  evidence:  ImpeachmenL  In  an  action  for  the  suppK>rt 
of  a  bastard,  the  general  reputation  of  the  prosecutrix  as  to 

1  chastity  may  be  shown,  as  affecting  her  credibility;  but  par- 
ticular unchaste  acts  cannot  be  proved,  unless  they  occurred  at 

2  or  near  the  time  the  child  was  begotten. 

IiKLF:vA>XY.  In  an  action  for  the  support  of  a  bastard,  it  was  not 
error  to  permit  the  prosecutrix  to  prove  that  soon  after  the  child 
8  was  born  she  was  arrested  for  attempting  to  poison  a  witness 
for  defendant,  where  there  was  evidence  tending  to  show  that  the 
prosecution  was  instituted  by  defendant  to  influence  the  bastardy 
proceeding  which  was  then  pending.  * 

Harmless  error.    Where  a  mother  of  a  bastard  claimed  she  was 

seduced  under  promise  of  marriage,  it  was  not  prejudicial  trror 

4    to  permit  her  to  testify  that  she  was  divorced  from  her  former 

husband,  and  that  he  had  married  again,  though  it  was  immaterial 

to  defendant's  liability  for  the  support  of  the  bastard. 

Same.  Error  if  any  in  admitting  evidence  that  the  prosecutrix  in 
bastardy  proceedings  had  been  divorced  from  her  husband  and 

4  that  he  had  married  another  woman,  is  not  prejudical  to  defend- 
ant, where  the  uncontradicted  evidence  showed  that  she  had 
never  met  her  husband  for  several  years  before. the  children  in 
question  were  begotten. 

CuKiNG  ERROR.  Krror  in  permitting  the  prosecutrix  to  testify  that 
she  was  without  money  to  support  her  bastard  child  was  cured 

5  by  an  instruction  withdrawing  the  evidence,  and  directing  the 
jury  not  to  consider  it. 

Instructions:  Request.  No  special  reference  need  be  made,  in  the 
absence  of  a  request  therefor^  to  testimony  offered  by  defendant 
in  bastardy  proceedings  that  at  the  time  conception  took  place 

6  he  was  suffering  from  an  injury  rendering  him  physically  unable 
to  have  sexual  intercourse,  where  such  testimony  was  not  referral 
to  in  the  pleadings. 

^ew  Trials  discretion:  Ntwfy  discooereH  evidence.  Refusal  of  a  new 
trial  of  bastardy  proceedings  for  Yiewiy  discovered  evidence  that 
the  husband  of  the  prosecutrix  had  sexual  intercourse  with  her 

7  at  about  the  time  the  children  in  question  were  begotten  at  a 
hotel  in  the  southern  part  of  the  city,  is  not  an  abuse  of  discretion 
where  the  husband  alone  makes  aflftdavit  in  regard  thereto,  hit 
statements  are  in  many  respects  unreasonable  and   improbable 
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and  are  contradicted  by  the  proprietors  of  all  the  hotels  in  that 
part  of  the  city  and  by  the  testimony  of  prosecutrix. 

Appeal:  review  of  verdict.  In  an  action  for  support  of  a  bastard, 
the  witnesses  for  the  prosecutrix,  many  of  whom  were  of  good 
8  cliaracter,  testified  that  she  was  a  woman  of  good  repute.  Wit- 
nesses for  defendant,  the  most  important  of  which  were  persons 
of  bad  character,  testified  that  prosecutrix  was  a  prostitute,  and 
that  she  stated  that  she  did  not  know  that  defendant  was  the 
father  of  her  child.  Held,  that  a  verdict  for  the  prosecutrix 
should  not  be  reversed  as  contrary  to  the  evidence. 

Appeal  from  Mahaslca  Disti-ict  Court, — Hon.  Ben  McCoy, 

Judge. 

Thursday,  April  6,  1899. 

Action  at  law  to  recover  of  the  defendant  support  for 
bastard  children.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  against. the  defendant,  from  which  he  appeals. 
— Affirmed. 

Seevers  &  Bryan  for  appellant. 

Dan  Davis,  C,  C.  Orvis,  B,  W.  Preston,  and  James 
'Carrol  for  the  state. 

EoBiNSON,  C.  J. — On  the  14th  day  of  May,  1896,  Mrs. 
Mary  E.  Brooks  gave  birth  to  two  children.  She  alleges 
that  they  are  illegitimate,  and  that  the  defendant  is  their 
Ifather.  This  action  was  brought  to  require  him  to  provide 
for  their  support.  Mrs.  Brooks  was  thirty-four  years  old 
at  the  time  of  trial.  She  was  born  in  Keokuk  county, 
and  resided  there  until  she  was  about  nineteen  years  of 
age.  Three  or  four  years  of  that  time  she  lived  in  Sigour- 
ney.  She  left  Keokuk  county  early  in  the  year  1882,  and, 
as  we  understand  the  record,  went  to  Villisca,  and  was  mar- 
ried, in  the  western  part  of  the  state,  in  August  of  the  same 
year,  to  W.  R.  Brocks.  They  lived  together  as  husband 
and  wife  at  different  times  for  about  four  years,  when  they 
finally  separated.  It  appears  that  Mrs.  Brooks  went  back 
to  Sigourney,  and  again  resided  there,  but  the  length  of  her 
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second  residence  is  not  shown.  She  returned  to  the  westeru 
part  of  the  state  in  the  year  188Y,  and  made  her  home  at 
Villisca  and  Creston — ^nearly  all  of  the  time  at  the  place  last 
named — for  a  period  of  seven  or  eight  years.  In  December  of 
the  year  1894  she  went  to  Oskaloosa.  On  the  29th  day  of  that 
month  she  was  employed  by  the  defendant  as  a  housekeeper 
or  servant,  and  she  remained  in  his  employment  until  thu 
7th  day  of  November,  1895.  His  wife  had  died  in  April, 
1894 ;  and,  during  the  time  Mrs.  Brooks  was  in  his  service, 
the  members  of  his  household  were  himself,  his  mother,,  who 
was  eighty-five  years  of  age,  and  Mrs.  Brooks.  The  latter 
claims  that  three  or  four  weeks  after  she  went  to  his  home 
he  began  to  pay  her  special  attention,  and  asked  the  privi- 
lege of  visiting  her  in  her  room,  and  that  in  February,  1805, 
under  promise  of  marriage,  she  submitted  to  sexual  inter- 
course with  him,  and  that  after  that  time,  during  rhe 
remainder  of  her  stay  in  the  house,  they  had  sexual  inter- 
course once  or  twice  each  week.  He  denies  that  he  ever 
paid  Mrs.  Brooks  any  attention,  denies  the  alleged  promise 
of  marriage,  and  denies  that  he  ever  had  sexual  intercourse 
with  her.  The  jury  found  the  defendant  guilty,  and  the 
judgment  of  the  court  required  him  to  pay  one  hundred  dol- 
lars annually  for  each  child  until  it  should  reach  the  age 
of  twelve  years,  or  a  gross  sum  of  two  thousand,  one  hundred 
dollars,  less  any  payments  made,  if  paid  before  May 
14,  1900. 

I.  The  defendant  offered  evidence  which  tended  to- 
show  that  Mrs.  Brooks  had  been  a  prostitute  for  many  years 
before  he  mot  hor,  that  she  had  been  fyi  inmate  of  houses 
of  ill  fame  in  different  towns,  and  that  she  was  a  woman 
of  bad  moral  character.  It  is  not  claimed  that  the  facts 
which  such  evidence  tended  to  prove  would  be  a  defense 
in  this  action,  but  that  they  may  properly  be  consid- 
ered as  affecting  the  credibility  of  the  prosecutrix 
1  as  a  witness.     It  is  insisted  that  the  district  court 

erroneously    refused    to   admit    evidence    respecting: 
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her  reputation  at  Sigoumey,  and  in  regard  to  particular 
acts  of  prostitution.  The  appellant  has  failed  to  point  out 
in  the  record  the  rulings  thus  questioned.  We  have  searched 
it,  however,  and  find  that  he  was  permitted  to  offer  evidence 
which  tended  to  show  that  the  reputation  of  the  prosecutrix,  as 
to  her  moral  character,  while  she  resided  in  Sigourney,  was 
bad,  and  that  he  was  permitted  to  show  that  a  house  in  that 
town  in  which  she  lived  was  reputed  to  be  a  house  of  ill 
fame,  and  that  an  information  charging  her  and  the  woman 
with  whom  she  lived  wnth  keeping  a  house  of  ill  fame  w^as 
filed  with  the  mayor  in  February,  1887,  but  that  the  persons 
accused  left  town,  and  the  prosecution  was  continued.  We 
also  find  that  the  court  refused  to  admit  some  evidence 
'  which  was  offered  to  show  the  reputation  of  the  house  in 
Sigourney  in  which  the  prosecutrix  lived,  the  character  of 
the  house,  the  purpose  for  which  it  was  kept,  and  the  repu- 
tation of  the  woman  who  kept  it.  Evidence  to  show  that  the 
prosecutrix  used  profane  and  obscene  language  was  also 
rejected.  Section  3649  of  the  Code  of  1873,  which  was  in 
force  when  the  rulings  in  question  were  made,  provided  that 
*^the  general  moral  character  of  a  witness  may  be  proved 
for  the  purpose  of  testing  his  credibility."  Under  that  pro- 
vision the  general  moral  character  of  a  witness,  or  his  gen- 
eral reputation  as  to  morals,  not  liis  character  or  life  as 
known  to  the  impeaching  Avitness,  may  be  shown.  State  v. 
Egan,  59  Iowa,  636.  But  proof  of  specific  acts  of  vice  is 
incompetent.  Kilhiim  v,  Mullen,  22  Iowa,  498;  State  v, 
Sterrett,  71  Iowa,  386;  State  r.  McGee,  81  Iowa,  17.  It 
has  been  held  in  this  class  of  cases  that  evidence  of  improper 
relations  between  the  prosecutrix  and  a  man  not  the  defend- 
ant is  immaterial,  unless  it  be  shown  that  such  relations 
might  have  existed  at  the  time  the  child  in  dispute  was  con- 
ceived. State  V,  Johnsoii,  89  Iowa,  1 ;  Staie  v.  Granger,  8? 
Iowa,  355;  Olson  v,  Peterson,  33  Neb.  358  (50  N.  W.  Kep. 
155.)  The  case  upon  which  the  appellant  relies  as  anthoriziDg 
proof  of  particular  acts  of  unchastity  are  not  applicable  to 
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the  facts  in  this  case.    The  evidence  held  in  Stale  r.  Read, 
4:5  Iowa,  469,  to  have  been  admissible,  tended  to  show  that 
a  person  other  than  the  defendant  might  have  been  the 
father  of  the  child  there  in  question.     In  State  v.  Earver, 
65  Iowa,  53,  the  evidence  held  to  be  material  tended  to  show 
a  motive  on  the  part  of  the  prosecutrix  for  giving  false  tes- 
timony,  and  unchaste  conduct  with  a  man  other  than  the 
defendant  at  about  the  time  of  conception.    In  StcUe  v.  ^yoo<^r 
worth,  65  Iowa,  141,  it  appeared  that  the  prosecutrix  had 
given  birth  at  different  times  to  two  illegitimate  children, 
and  that  the  defendant  could  have  been  the  father  of  but 
one  of  them;  and  it  was  held  proper  to  inquire  as  to  the 
father  of  the  first  child,  if  his  intimacy  with  the  prosecutrix 
continued  until  the  second  child  was  begotten.     In  the  case 
of  State  V,  Boric,  79  Iowa,  605,  it  appeared  that  the  prose- 
cuting witness  was  with  one  Damon  at  about  the  time  the 
child  in  question  was  conceived,  under  such  circumstances 
that  they  might  have  had  sexual  intercourse.     It  was  held 
that  evidence  was  material  to  show  that  seven  or  eiarht  vears 
before  that  time,  when  she  was  engaged  to  be  married  to 
Damon,  they  were  locked  in  a  room  in  an  hotel  together  for 
several  hours,  for  the  reason  that,  if  they  were  so  locked  in 
a  room  for  an  improper  purpose,  an  inference  of  wrongful 
intercourse   between    them    at   about   the   time   conception 
occurred  might  be  drawn.     See  People  v.  Reefer,  103  Mich. 
83  (61  ]Sr.  W.  Rep.  338)  ;  Barney  v.  State,  127  Ind.  Sup. 
243  (26  X.  E.  Rep.  818).     Some  evidence  ten<l3  to 
2  show  that  the  prosecutrix  sustained  improper  rela- 

tions with  one  George  Henry  Smith  while  she  was  at 
Sigourney,  and  that  he  visited  her  in  Oskaloosa,  but  our 
attention  is  not  called  to  any  evidence  which  shows  that  he 
was  with  her  at  or  near  the  time  when  the  children  in  contro- 
versy were  begotten.  After  a  careful  examination  of  the 
objections  presented  on  this  branch  of  the  case,  we  reach 
the  conclusion  that  they  are  not  well  founded.  The  rulings 
of  the  court  on  the  admission  of  the  testimony  considered 
were,  on  the  whole,  favorable  to  the  defendant 
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II.  The.  state  was  permitted  to  -prove  that,  a  few  weeks 
after  the  children  in  question  were  bom,  the  prosecutrix 
was  arrested  on  the  charge  of  having  attempted  to  poison  a 

witness  for  the  defendant  named  Roberts;  and   of 

3  that  the  defendant  complains.     There  was  evidence 
from   which  the  jury  may  properly  have  inferred 

that  the  prosecution  was  instituted  and  carried  on  by  the 
defendant  for  the  purpose  of  influencing  the  determination' 
of  this  cause,  which  was  then  pending,  and  to  that  extent 
preventing  a  trial  on  the  merits.  If  that  was  true,  the  fact 
was  a  proper  one  for  the  consideration  of  the  jury. 

III.  The  prosecutrix  was  permitted  to  testify  that  she 
was  divorced  from  her  husband,  and  that  he  had  married 
another  woman,  aiid  to  introduce  in  evidence  what  purports 

to  be  a  certified  copy  of  the  license  issued  for  that  mar- 

4  riage.    It  is  claimed  by  the  defendant  that  it  was  not 
only  material,  but  of  the  utmost  importance,  to  the 

prosecutrix,  to  show  that  she  had  been  divorced  and  therefore 
was  competent  to  enter  into  a  valid  contract  of  marriage,  in 
order  to  show  that  she  may  have  been  seduced  under  promise 
of  marriage,  and  to  rebut  the  presumption,  which  must  other- 
wise arise,  that  her  husband  was  the  father  of  her  children. 
Whether  the  prosecutrix  was  seduced,  or  whether  she  had 
been  divorced,  as  claimed  by  her,  were  not  important  issues 
in  the  case.  Had  her  claims  been  false  in  both  particulars, 
that  fact  would  not  have  availed  as  a  defense  in  this  action. 
If  the  defendant  is  the  father  of  her  children,  he  is  liable 
in'  this  action,  even  though  she  was  the  lawful  wife  of 
another  at  the  time  the  children  were  conceived,  and  knew 
the  fact.  State  v.  Lavvn,  80  Iowa,  555.  The  evidence 
received  during  the  trial  shows,  without  contradiction,  that 
the  prosecutrix  had  not  met  her  husband  for  several  years 
before  her  children  were  begotten.  Therefore  it  was  imma- 
terial whether  she  had  been  divorced,  and  the  evidence  given 
on  that  question  could  not  have  been  prejudicial.  It  tended 
to  show,  however,  that  she  believed  she  was  divorced  and 
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free  to  marry  again  ^t  tlie  timft  of  the  alleged  seduction; 
and  hfer  belief,  rather  than  the  fact,  was  what  influenced  her 
at  that  time,  if  her  claim  in  regard  to  what  occurred  be 
true.  We  oondude  that  there  could  bave  been  no  prejudicial 
error  in  admitting  the  evidence  under  consideration,  and 
whether  there  was  in  fact  error  in  admitting  it  we  do  not 
determine. 

IV.  The  prosecutrix  was  permitted  to  testify  that  she 
was  without  jnoney  or  other  property  with  which  to  support 

her  children.  That  was  erroneous.  State  v.  Lavin, 
5  80  Iowa,  555.     However,  the  court  afterwards,  and 

during  the  trial,  withdrew  that  evidence  from  the 
jury,  and  in  the  charge  directed  the  jury  not  to  give  it  any 
consideration;  and  the  error  was  thus  cured. 

V.  Complaint  is  made  of  several  paragraphs  of  the 
<5harge  to  the  jury.  The  tbird  was  not  well  drawn,  and  is  not 
4x)  be  commended,  but  nothing  it  contains  could  have  preju- 
diced the  defendant.  Its  probable  effect  was  favorable  to 
him.  The  fifth  paragraph  was  not  erroneous.  Other  para- 
graphs are  criticised,  but  we  think  without  sufficient  rea- 
son. The  charge  as  a  whole  was  fair  to  the  defendant,  and, 
although  in  some  parts  there  are  indications  of  haste  or  lack 
of  care,  they  do  not,  so  far  as  called  to  our  attention,  contain 
anything  of  a  nature  to  prejudice  the  defendant 

VI.  Testimony  was  offered  on  the  part  of  the  defend- 
ant which  tended  to  show  that,  in  attempting  to  mount  a 
bicycle  in  the  summer  of  1895,  he  received  such  an  injury 

that  he  was  physically  unable  to  have  had  sexual  inter- 
C  course  at  the  time  the  children  in  question  were  begot- 

ten. The  district  court  did  not,  in  its  charge,  call 
the  attention  of  the  jury  to  that  claim,  and  the  appellant 
contends  that  the  omission  was  an  error.  We  do  not  find  that 
any  instruction  in  regard  to  the  matter  was  asked,  it  was  not 
referred  to  in  the  pleadings,  and  we  do  no  think  the  court 
-erred  in  not  making  special  reference  to  it  in  the  charge. 
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VII.  After  the  verdict  was  returned,  the  defendant 
filed  a  motion  for  a  new  trial,  which  was  overniled.  It  was 
l»a?rd  in  jmrt  upon  alleged  newl v-discovered  evidence  set  tmt 

in  an  affidavit  made  bv  W.  R.  Brooks.  In  that  he 
7  states  that  he  is  the  husband  of  the  prosecutrix ;  that 

after  their  marriage,  at  a  time  not  stated,  he  moved 
to  Loavenworth,  where  she  joined  him,  but  that  she  was  in 
jMHjr  health,  and  her  condition  was  such  that  they  could 
not  cohabit  together,  and  she  returned  to  Villisca;  that  on 
account  of  her  infidelity  ho  concluded  not  to  return  to  Vil- 
lisca,  but,  after  repeated  promises  by  her  to  reform,  he  went 
to  Villisca  and  lived  with  her:  that  there  were  other  8e|>a- 
rations  and  other  condonations  until  about  the  vear  1892, 
when  he  went  in  search  of  a  location,  but  learned  that  she 
had  roumed  her  old  habit-^;  that  since  that  time  he  had 
met  her  occasionally;  that  in  the  latter  part  of  July  or  in 
the  first  part  of  August,  1895,  he  met  her  at  a  hotel  in  tlie 
southern  part  of  Oakalooea,  where  he  was  stopping,  and  that 
she  oc*nii»ied  a  room  with  him  as  his  wife;  that  he  afterwards 
learne<l  that  she  was  in  distress,  and  again  visited  Oskaloosa 
to  assist  her;  that  her  attorneys  told  him  he  could  not  be  per- 
mitt(*<l  to  see  her,  and,  to  obtain  an  affidavit  from  him 
to  tip  eflFt»ct  that  he  had  been  divorced  from  her,  threatened 
to  i»rt  rviite  him  for  adultery,  and  requested  him  to  go  where 
he  cf>uld  not  bt*  found ;  that  he  did  not  at  that  time  see  his 
wifr.  but  sipied  a  paper  to  the  effect  that  he  had  been 
divon»<Ml  fwni  hor,  an<l  that  he  did  so  in  order  to  help  her, 
at  tli<  ^ame  time  =iayin;r  the  affidavit  was  not  true,  and  refus- 
injr  to  ^wear  to  it:  an<l  that  he  then  went  to  the  state  of 
Kansa*-.  where  he  reiuaine<l  until  after  the  trial.  The  affida- 
vit of  the  defendant,  tending  to  >how  lack  of  knowledge  on 
his  part  of  what  Bnx>ks  would  t<*^tifv  to,  and  diligence  to 
ascertain  it,  and  other  affidavit-^  tending  to  t*how  that  Brooks 
was  se<*n  in  Oskaloosa  about  the  mi<ldle  of  August,  1895, 
and  that  he  was  not  in  that  city,  but  in  the  state  of  Kansas, 
during  the  trial  of  the  caus<*,  were  also  filed  in  support  of 
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the  motion.  In  resistance,  tlie  plaintiff  filed  the  affidavit  of 
Brooks,  made  in  September,  1896,  to  the  effect  that  he  was 
divorced  from  the  prosecutrix  in  March,  1887,  and  married 
another  woman  in  August  of  the  same  year ;  that  the  prosecu- 
trix was  an  unmarried  woman,  and  had  always  been  chaste 
and  of  good  character ;  and  that  he  made  the  statement  volun- 
tarily, and  had  no  interest  in  her  case,  other  than  to  see  jus- 
tice done.  Several  persons  testified  that  they  saw  Brooks  in 
Oskaloosa  during  the  trial.  The  attorneys  referred  to  in 
his  aiBdavit  deny  his  statements  respecting  them,  and  say 
that  he  made  claims  at  variance  with  those  contained  in  his 
second  aflSdavit  The  proprietors  of  the  only  hotels  in 
the  southern  part  of  the  city  state  that  the  prosecutrix  did 
not  stop  at  their  houses  at  the  time  stated  by  Brooks  in.  his 
affidavit.  Numerous  other  affidavits  were  filed,  but  we  would 
not  be  justified  in  referring  to  them  at  length.  The  matter 
of  chief  importance,  on  which  the  motion  for  a  new  trial 
was  based,  is  the  alleged  visit  of  Brooks  to  Oskaloosa,  and 
the  meeting  with  the  prosecutrix,  at  about  the  time  the  chil- 
dren in  question  were  begotten.  The  only  evidence  that 
he  met  his  wife  as  claimed  is  contained  in  his  second  affida- 
vit. That  is  contradicted,  in  effect,  by  his  first  one,  by  the 
proprietors  of  the  hotels  in  the  part  of  the  city  where  he 
says  he  met  his  wife,  and  by  her  testimony  as  a  witness. 
His  statements  are  in  many  respects  unreasonable  and 
improbable.  We  do  not  think  an  abuse  by  the  district  court 
of  the  discretion  with  which  it  was  vested  in  refusing  a 
new  trial  has  been  shown. 

VIII.  This  case  was  closelv  contested  in  the  district 
court.  Many  witnesses  were  examined  on  each  side,  and 
much  of  the  testimony  is  in  such  irreconcilable  conflict  and  of 
such  a  character  as  to  make  it  certain  that  a  large  part  of 
the  testimony  was  wilfully  false.  If  the  witnesses  for-the 
prosecutrix  are  to  be  l)eli(»veil,  she  is  a  woman  of  good 
repute  excepting  her  relations  with  the  defendant.  Many 
witnesses    testify    to    that    effect,    and    among    them    are 
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persona  of  excellent  character,  who  knew 
in    Creston   for   years.      If    the   I 
8  defendant  be  credible,  she  has  lived 

titute  from  the  time  she  was  marri 
to  different  persons  that  the  defendj 
that  she  did  not  know  that  he  wai 
her  children.  It  is  to  be  said  in 
that  a  considerable  number  of  the 
witnesses  for  the  defendant  are  admittei 
habits  and  bad  character,  whose  testimo 
doubted.  In  view  of  the  conflict  in  the  i 
be  said  that  the  verdict  is  not  snpporte< 
We  have  given  to  this  case  much  conside 
discover  any  ground  upon  which  a  reverst 
of  the  district  court  would  be  authorized, 

AFFIRMED. 
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fiS  21^     -    *roHN   King   v.    The  Chicago  &    Noethwbsteen    Railway 

Company,   Appellant. 

Nk<;lioence:  jl'ky  QUESTION:  EVIDENCE.  Whether  an  employe, 
loadiDf^  ties  on  a  car  by  drawing  them  io  with  a  pick,  saw  or 
ouflfhr  to  have  seen  a  hole  in  the  oar  floor,  through  which  he 
stepped  a  few  minutes  after  he  entered  the  car.  is  for  the  jury, 
noiwiihslancyng  testimony  that  it  was  in  plain  sight;  he  having 
te9iilied  that,  though  he  looked,  he  did  not  see  or  know  of  it,  and 
that  there  was  snow  and  straw,  over  and  around  it. 

The  fact  of  the  wood  about  the  hole  in  a  oar  floor,  through  which  an 
employe  of  the  railroad  company  stepped,  being  rotten,  is  suf- 
ticif^nt  to  charge  it  with  notice  thereof. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Saturday,  Apeil  8,  1899. 

IliJfhard,  Dawley  cfe  Wheeler  for  appellant. 
T.  W.  Hall  for  appellee. 

Pkk  Curiam.  Ties  were  being  loaded  on  a  car  by  first 
placing  them  on  a  dolly,  on  which  they  were  carried  to 
the  door.  The  plaintiff,  with  a  pick,  threw  them  in,  and 
they  were  then  properly  placed  by  two  others.  While  doing 
this,  he  stepped  into  a  hole  in  the  car  floor,  about  six  inches 
wide  and  ten  inches  long,  fourteen  inches  from  the  door  jamb, 
and  dve  or  six  inches  from  the  south  wall,  and  sustained  injury. 
AccM»rding  to  his  testimony,  there  were  snow  and  straw  on  the 
floor  and  a  number  of  pieces  of  bark  about  the  hole  when  he 
palled  his  leg  out,  and,  though  he  looked,  he  did  not  see  or 
know  of  the  hole  until  he  stepped  into  it.  Other  witnesses 
say  the  hole  was  in  plain  sight  and  had  been  mentioned  on 
the  car.  He  entered  the  car  at  3:30  p.  m.  of  February  10th, 
and  the  accident  occurred  about  twenty  minutes  later.  The 
plaintiff  was  directed  to  do  this  work,  and,  in  the  absence  of 
knowledge,  had  the  right  to  assume  the  floor  to  be  in  a  safe 
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condition.  In  view  of  bis  statements  with  reference  to  straw 
on  the  floor,  bark  about  the  hole,  and  the  character  of  hi& 
work,  we  think  the  question  of  whether  it  was  seen  by  plaintiff, 
or  might  have  been  seen  by  the  exercise  of  ordinary  care,  was 
for  the  jury  to  determine.  If  the  bark  was  about  or  over  the 
hole  it  might  not  have  been  so  obvious  as  to  preclude  the 
conclusion  that  \)e  saw  it,  or  ought  to  have  seen  it.  To  the 
contention  that  defendant  cannot  be  charged  with  notice  of 
its  existence,  it  may  be  said  that,  even  if  this  was  essential  to 
recovery,  there  was  evidence  tending  to  show  that  the  wood 
about  the  hole  was  in  a  decayed  condition.  While  we  might 
not  have  reached  the  same  conclusion  as  did  the  jury,  we  are 
not  at  libert}  to  disturb  their  verdict.  The  judgment  against 
the  defendant  is  affiembd. 


Shkkzkr  and  Company,    Appellant,  v.  D   Buckholz  and. 

Mrs  Bdokholz. 

Contract:  performance.  Where  plaiutiff  contracted  to  build  a 
well  and  to  secure  a  supply  of  water,  or  to  receive  no  pay,  and  no 
water  was  secured,  and  the  well  was  bored  so  crookedly  that  a 
pump  could  not  have  been  placed  therein,  he  cannot  recover  on 
the  contract. 

Appeal  from  Osceola  District  Court. — Hon    F.  R.  Gaynor, 

Judge. 

Saturday,  April  8,  1899. 

^  Action  in  equity  to  establish  a  mechanic's  lien,  and  for 
judgment  and  decree  foreclosing  the  same,  under  a  contract 
for  digging  a  well  for  the  defendant  D.  Buckholz.  issues 
were  joined,  and,  on  trial  had,  judgment  was  entered  dismiss- 
ing plaintiffs'  petition,  from  which  they  appeal. — Affirmed. 

W.  P.  Briggs  for  appellants. 

Boies  cfe  Roth  for  appellees. 

Givbn,  J.— Plaintiffs  and   defendant   Buckholz   entered 
into  a  verbal  contract  by  which  the  plaintiffs  were  to  dig  a 
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well  on  defendant's  premises,  in  pursaance  of  which  plaintiffs 
set  their  machinery  and  sank  the  well  to  a  depth  of  from  one 
hundred  and  forty  to  one  hundred  and  sixty-five  feet.  The 
material  dispute  is  as  to  what  the  contract  was.  Plaintiffs 
claim  that  tliey  were  to  have  forty  cents  a  foot  for  the  first 
forty  feet,  and  that,  failing  to  get  water  at  that  depth,  it  was 
agreed  that  they  should  have  ten  cents  per  foot  additional  for 
the  next  ten  feet,  and  ten  cents  additional  for  every  ten  feet 
thereafter;  defendants  to  furnish,  and  they  to  put  in,  the 
curbing.  The  defendants  concede  that  the  contract  was,  as  to 
price,  as  claimed,  and  claim  that  the  plaintiffs  were  to  get  a 
supply  of  water  or  no  pay.  Defendants  also  alleged  that  the 
well  that  was  bored  was  so  crooked  that  a  pump  could  not  be 
placed  therein.  Defendants  set  up  a  counterclaim  for  board- 
ing the  plaintiff  and  their  hands  and  horses  during  the  time 
they  were  boring  the  well,  but  as  nothing  was  allowed  them 
on  this  counterclaim,  and  they  have  not  appealed,  it  is  not 
before  us  for  consideration.  We  will  not  set  out  the  evidence. 
It  is  sufficient  to  say  that  we  think  it  sustains  the  claim  of 
the  defendants  that  the  plaintiffs  were  to  secure  a  supply  of 
water,  or  to  receive  no  pay,  and  that  they  failed  to  secure  the 
supply  of  water.  It  is  also  shown  that  the  well  was  bored  so 
crookedly  that  a  pump  could  not  have  been  placed  therein, 
even  if  a  supply  of  water  had  been  secured.  We  think  the 
plaintiffs  failed  to  establish  their  right  to  a  judgment  and  that 
their  petition  was  properly  dismissed. — Affirmed. 
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Abkreyiationb  to  Aoknct 

ABBREVIATIONS  -See  EviD.,  ». 

ACCOUNT  STATED-See  Factoks.  ■. 

Interest -Wliere customers  of  a  bank  receive  their  pass-book 
knowing  that  charges  for  interest  are  made  therein,  and  make 
no  objection  thereto,  the  balance  shown  is  in  the  nature  of  an 
accoui^t  stated. — Schoouover  v.  Osborne,  453. 

ACTIONS— See  Contracts,  ';  Insurance,  »;  Libel,*;  Sureties,  * 
ADMINISTRATORS— See  Estates,  «,  ^  «,  •,  ^  »>. 
ADUDLTEKY— See  Crim.  Law,  \  K 
ADVERSE  POSSESSION -See  Dams,  \ 

AGENCY— See  Banks,  »;  Contracts,  •,  ";  Evidence.  *, «, '. 

1.  OleAmed  Agency —  Evidence  —  Where  the  stockholders   of   a 

creamery  company  sold  their  stock  either  to  S  » or  to  the  com- 
pany, receipts  given  by  stockholders,  who  did  not  surrender 
their  certificates  at  the  time,  running  to  defendant,  and  not  to 
S.,  and  the  statement  by  a  person,  who  acted  either  for  defend- 
ant or  S  in  the  transfer,  that  he  acted  as  agent  for  defendant, 
were  admissible  to  show  whether  such  agent  claimed  to  act 
for  S.  or  defendant  — White  v.  Elgin  Creamery  Co.,  522. 

2.  Double  Agrenoy— An   agent    who    acts  for  two  •principals  is 

required  to  exercise  the  utmost  good  faith  to  each,  and,  if  he 
cannot  do  so,  he  should  at  once  end  the  agency. — Morey  v. 
Laird,  670. 

8.  Liability  of  Agrent— Since  there  is  no  implied  warranty  by  an 
agent  that  his  principal  has  authority  to  contract,  an  officer  or 
agent  of  a  national  bank,  acting  within  the  scope  of  his 
authority,  cannot  be  held  personally  liable  upon  a  contract  of 
guaranty  made  on  behalf  of  the  bank,  but  which  is  in  excess 
of  tht)  power  of  the  bank  to  make. — Thilmany  v.  Iowa  Paper 
Big  Co  ,  857. 

4.  Same— The  taking  of  the  individual  note  of  the  representative  of 
%  corporation  in  settlement  for  services  rendered  in  the  bus- 
Hiess  of  the  corporation,  is  not  conclusive  evidence  that  it  was 
accepted  in  payment  of  the  claim  or  that  the  person  rendering 
the  services  did  not  have  a  claim  against  the  corporation  there- 
for.—Kruse  V.  SeifiFert  &  W.  Lumber  Co.,  853. 

Small  figures  refer  to  subdivisions  of  ludez.    Tbe  otliers  to  page  of  report. 
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5*  iSame— That  the  metuoraada  of  accounts  made  by  plaintiff  in  an 
action  against  a  corporation  for  services  rendered  in  connection 
with  its  business  did  not  show  an  account  with  it,  but  with  its 
agent,  whom  it  claims  bad  undertaken  to  carry  on  the  bus- 
iness and  to  pay  for  all  services,  is  but  prima /a cie  evidr  nee 
that  tha  plaintiff  relied  on  the  agent's  responsibility. — Idem, 

6.  Same — The  payment  by  the  master  to  the  agent  of  the  money 

for  the  servant's  wages  will  not  relieve  hira  from  liability  to 
the  servant,  where  the  agent  does  not  make  the  paynientt 
and  the  servant  is  not  informed  of  the  arrangement  bt^fore 
he  renders  services. — Idem. 

■ 

7.  Jury  Question — A  company  carried  on  business  through  a 

general  agent,  allowing  him  a  specitic  sum  monthh*  for 
the  payment  of  help,  for  whose  wages  he  alone  was  to  be 
responsible.  A  person  employed  by  the  agent  in  the 
business,  repeatedly  stated  that  he  was  working  for  the 
agent,  and,  when  the  latter  was  discovered  to  be  a  de- 
faulter, said  he  had  lost  all  his  wages.  In  an  account  of 
the  wages  due  him,  he  charged  them  to  the  agent,  and, 
after  the  latter's  defalcation,  took  his  note  for  the 
amount.  Letters  written  by  him  to  the  agent  indicated 
that  he  looked  to  him  alone  for  pay.  Not  being  depend- 
ent on  his  wages,  he  paid  little  attention  to  collecting 
them,  and  testified  that,  in  taking  the  agent's  note,  he 
did  not  intend  to  discharge  the  company.  Held,  that  a 
finding  that  the  services  had  been  performed  for  the  com- 
pany, and  not  for  its  agent  individually,  was  warranted. 
— Idem. 

8.  President — Authority  of— Where  the  president  of  a  corporation 

owning  a  majority  of  the  stock  acquired  the  stock  of  a  cream- 
ery company,  which  he  testified  was  for  the  ultimate  benefit 
of  the  corporation,  and  an  agent  of  the  corporation,  authorized 
to  lease  creameries,  made  an  agreement  with  the  patrons  of 
the  creamery  purchased,  an  instruction,  in  an  action  against 
the  company  on  such  agreement,  that  if  the  president  author- 
ized the  agent  to  make  it,  or  if  the  president,  as  such,  subse- 
quently ratified  it,  he  would  be  presumed  to  be  authorized  to 
confer  such  authority,  or  ratify  the  agent's  act,  was  not 
erroneous  — White  v.  Elgin  Creamery  Co  ,  522. 

9.  Presumptions — The  president  of  a  corporation  will  be  presumed 

to  have  authority  to  act  for  it  in  all  matters  within  the  ordi- 
nary course  of  its  business. — Idem, 

• 

10.    Batifloation— Where  the  agent  of  a  creamery  company  on  tak- 
ing charge  of  the  creamery  posted  notices  signed  by  the  corn- 
Small  figures  refer  to  subdivisloas  of  Index.    The  others  to  page  of  report. 
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pany,  and  one  of  its  directors  superintended  the  operation  of 
the  creamery,  and  daily  reports  were  sent  to  the  company 
on  blanks  furnished  by  it,  and  all  butter  shipments,  with  two 
exceptions,  were  made  by  the  company  as  consignor  to  itself 
as  consignee,  and  checks  for  the  paym  nt  of  its  patrons  who 
delivered  milk  on  the  faith  of  a  proposition  made  by  such 
f^^ent  were  expressed  by  it  to  its  servant  at  the  creamery, 
such  facts  warranted  a  finding  that  the  company  operated  the 
creamery,  and  hence  ratified  such  proposition,  though  the 
same,  when  made,  was  not  within  the  agent's  authority. — 
Idem. 

ALTERATIONS— See  Notes  and  Bills,  ». 

APPEAL — ^See  Benefit  Assoc.,  »;  Elections,  \  *;  Intox.  Liq.,  »; 
Sureties,  '. 

1.  Abatraots— See  *,  »,  \  •,  •,  ',  **,  post — ^The  practice  of  merely 

stating  in  the  abstract  on  appeal  what  the  evidence  tends  to 
prove  instead  of  setting  forth  the  evidence  at  length,  is  com- 
mendable where  no  question  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  or  judgment  is  raised. — Shumway 
V.  City  of  Burlington,  424. 

2.  Affirmance — Supreme    Court    Rule  20    provides   that   the 

abstract  shall  contain  so  much  of  the  record  as  may  be 
necessary  to  an  understanding  of  the  question  to  be  deter- 
mined. Rule  08  provides  that  all  immaterial  matter  shall 
be  omitted.  Held,  that  where  some  thirteen  hundred 
questions  and  answers  are  set  out  in  full,  and  the  remain- 
ing answers  printed  in  full,  simply  omitting  questions, 
thereby  bringing  into  the  record  a  mass  of  irrelevant  matter, 
the  court  will  affirm  the  judgment,  as  authorized  by  Rule  21. 
—Phillips  V.  Crips,  605. 

S.  Denials—  Transcripts—DenMs  and  counter  denials  have  a 
new  effect  under  the  new  rules.  All  specific  denials  are  now 
settled  by  a  transcript  which  is  ordered  on  application  of  the 
appellant.— Haney  &  Co.  v.  Adaza  &  Co.,  818, 

4.  Dismissal— A7m^— After  argument  on  the  merits,  an  appeal 

will  not  be  dismissed,  as  of  course,  because  of  failure  to  file 
the  abstract  within  the  time  fixed  by  the  rules.— Parker  v. 
Des  Moines  Life  Association,  117. 

5.  Striking— The  supreme  court  will  not  strike  an  additional 

abstract,  filed  by  appellee,  on  the  ground  that  the  same  does 
not  add  to  or  take  anything  from  appellant's  abstract,  when 
a  comparison  of   the  abstract  shows  that  the  additional 

Small  figures  refer  to  lubdlTiiioQS  of  Index.    The  others  to  paxe  of  report. 

Vol.  108  la— 48 


! 

p 


754  Index. 


AttmaJs    Continued 


abstract  is  necessary  to  a  full  understandiDj^  of  the  case. — 
Markey  v.  Markey,  S78. 

6.  SAME^Filing  Late— A  motion  to  strike  appellee's  additional 

abstract,  which  contains  material  matter,  from  the  files 
because  not  served  and  tiled  in  the  time  fixed  by  the  rules  of 
the  court,  where  appellant  has  not  been  prejudiced  by  the 
delay,  will  be  overruled.— Allison  v.  Parkinson,  154;  Galer  v. 
Galer,  496. 

Afflrmanoe— See  ante,  *. 

7.  Appealable  Orders— An  appeal  lies  from  a  ruling?  refusing  to 

set  aside  an  assignment  of  a  cause  for  trial  by  jury,  and  to  set 
it  for  trial  to  the  court.— In  re  Bradley,  476. 

8.  5am6— Under  a  statute  allowing  an  appeal  from  an  intermediate 

order  involving  the  merits  or  materially  affecting  the  final 
decision,  an  order  directing  a  verdict  is  appealable.—Clark  y. 
VanLoon,  250. 

9.  DiBRCTED  Vbrdict— When  a  notice  states  that  an  appeal  was 

taken  from  the  finding  and  judgment  of  the  trial  court,  but 
the  record  fails  to  show  that  any  judgment  was  rendered,  the 
appeal  will  be  considered  as  taken  from  an  order  directing  a 
verdict. — Idem. 

10.  Judgment  not  yet  Operative—An  appeal  taken  within  ^y% 

days  of  the  date  of  judgment,  should  not  be  dismissed  as 
premature,  because  the  judgment  provides  that  it  shall 
not  go  into  effect  until  after  five  days  from  its  date.  Such 
stay  only  affects  the  enforcement  of  the  judgment. — Mere- 
dith, Dickey  &  Co.  v.  Peterson,  551. 

11.  Verdict— kn  appeal  does  not  lie  from  the  verdict  of  the 

jury.^— Clark  v.  VanLoon,  250. 

Oertiorarl— See  ",  po$t. 
Oo-partieB— See  ",  post. 
Oontempts — See  **,posi. 
Costs— See  *•,  post. 
Default— See  »*,  post. 
Denials— See ',  ante. 
Directed  Verdict— See  »»,  ante. 
Dismissal— See  *,  ante. 
Evidence— See  ",  post. 
Exceptions— See  **,  post, 
Ii^iunctions- See  **,  post. 
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Instruotions— See  ",  post, 
Judfifments— See  *<>,  ante;  *•,  *^,  post 
New  Trial — See  ",  post. 

12.  Notioe— On  Default— Where  a  judgment  U  rendered  a^i^ainst 

one  person  by  default,  no  notice  of  appeal  need  be  served  on 
him.— Bonnot  Co.  y.  Newman  Bros.,  158. 

13.  On   Co-parties— An  appeal    from  a  decree  setting  aside  a 

special  assessment  for  street  improvements  at  the  suit  of 
owners  df  two  abutting  lots,  will  not  be  dismissed  for  failure 
to  serve  notice  thereof  on  one  of  them,  if  the  lots  were  entirely 
distinct  and  separately  assessed.— Mason  v.  City  of  Des  Moines, 
658. 

14.  Service— CZerib  and  Deputy— A  notice  of  appeal  may  be  served 

ou  a  deputy  clerk,  though  the  clerk,  who  is  not  present,  is 
accessible  at  the  time.— Cullison  v.  Lindsay,  124. 

1»5.  SuFFiGiENCT— A  notice  of  appeal  which  notifies  the  plaintifiFs 
that  defendant  appeals  from  the  ^'rulings  and  judgments*'  of 
the  district  court  rendered  on  certain  specified  dates  is  sufficient 
to  admit  of  appellant  presenting  its  exception  to  the  final 
judgment,  although  such  judgment  was  not  rendered  at  either 
of  the  dates  specified,  where  one  of  the  dates  is  a  mistake.— 
Parker  v.  Des  Moines  Life  As8*n,  117^ 

Objections-See  «, »  «,  «,  «  **,  •»,  post 
PartieB— See  ", ",  post 

16*  P€ulies  Relieved— Where  plaintifiTs  petition  and  defendant's 
counterclaim  are  dismissed,  and  the  latter  only  appeals,  the 
former  cannot  be  given  any  relief. — Laoe  v.  Consigney,  241. 

Pleadingr— See  »•,  post 

1 7.  Record— Shorthand  B^fort-- Documentary  Evidence — A  certi- 

ficate of  a  judge  to  the  report  of  evidence  is  not  insufficient  for 
failure  to  identify  documentary  evidence  introduced,  if  it  states 
that  the  foregoing  report  and  the  documentary  evidence 
therein  referred  to  contains  all  the  evidence  introduced,  and 
the  exhibits  are  properly  described  and  identified  in  the  report, 
although  they  were  not  maiked  "yf/cd."— Mason  v.  City  of 
Des  Moines,  658. 

18.  RehearlUflr- An  issue  not  raised  on  the  original  hearing  will  not 

be  determined  on  a  rehearing. — Cloud  v.  Malvin,  52. 

10.  Revie^w— Where  the  evidence  is  stricken  and  an  equity  cause 
presented  on  assignment  of  errors,  refusal  to  suppress  a 
deposition,  nor  refusal  to  grant  a  new  trial  for  newly  dis- 
covered evidence  can  be  reviewed,  the  court  not  being  able  to 
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assame  that  the  new  evidence  was  not  cumulative,  and  where^ 
to  a  defense  that  proof  of  death  was  not  furnished  in  time, 
extension  and  waiver  are  pleaded,  error  in  permitting  recovery 
against  the  provisions  of  the  policy  cannot  be  reviewed  as  a 
matter  of  law,  the  evidence  being  stricken  out. — Teller  v. 
Equitable  Mutual  Life  Association,  17. 

20.  Abstract  Qurstions— The  court  will  not  construe  the  rights  of 

devisees  in  a  will  which  may  be  defeated  by  the  exercise  of 
power  to  alter  them,  given  to  a  life  tenant. — In  re  Stumpen- 
housen's  Estate,  555. 

21.  Review  /or  Appellee — A  finding  in  favor  of  appellant,  from 

which  the  appellees  have  not  appealed,  is  conclusive.— 7<jem. 

22*  Contempts — Certiorari  will  lie  to  determine  whether  an  injunc- 
tioD  was  violated,  though  the  district  judge  has  found  that  a 
contempt  has  not  been  committed.— Lake  v.  Wolfe,  184. 

28.  Costs — Though  costs  are,  in  a  suit  to  set  aside  a  conveyance  afr 
fraudulent,  taxed  against  mere  lien  holders,  the  judgment  will 
not  be  reviewed  where  the  matter  was  not  brought  to  the 
attention  of  the  court  below. — Cloud  v.  Malvin,  52. 

24,  ExCBPTioNS  Taken — A  case  is  reviewable  on  appeal,  though  no 

exception  was  taken  to  the  judgment,  where  exception  was 
taken  to  the  conclusion  of  law  on  which  the  judgment  is 
founded.— Clement  v.  Drybread,  701. 

25.  Instructions — Abstrtict — Where  the  abstract  does  not  contain 

the  evidence,  but  appellant's  statement  that  it  was  conflicting 
upon  a  certain  issue  is  not  denied,  errors  in  giving  instructions 
on  that  issue  may  be  considered. — Jerolman  v.  C  G.  W.  Rj.  Co.» 
177. 

26«  J  UDGMENT  AT  Law— On  appeal  in  a  law  action  the  judgment  will 
be  sustained  if  it  has  material  support  in  the  testimony. — Gal- 
laher  v.  Head,  588. 

27.  Judgment  NON  Obstante— By  moving  for  judgment  nothwith- 

standing  a  general  verdict,  on  the  ground  that  the  special  find- 
ings are  inconsistent  therewith,  a  party  does  not  waive  his  right 
to  complain,  on  appeal,  of  other  errors.— CulUson  v.  Lindsay^ 
1*24. 

28.  Motion  for  New  Trial-  Exceptions  to  rulings  on  evidence 

shown  by  the  abstract  to  have  been  taken  at  the  time  the  charge 
was  given  are  sufiicient,  without  a  motion  for  a  new  trial,  to 
entitle  appellant  to  a  hearing  on  such  rulings.— Clement  v^ 
Drybread,  701. 
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t9.  Objbctiok  Below— a  defendant  who  desires  that  the  state 
shall  elect  upon  which  of  several  acts  it  will  rely  for  a  convic- 
tion, should  make  such  request  before  the  cause  is  submitted 
to  the  jury  and  if  he  fails  to  do  so,  is  not  entitled  to  any  relief 
on  appeal, because  the  election  was  not  made. — State  v.  Smith, 
440. 

50.  Same — An  insurancis  company  which  failed  to  plead  specially 

the  failure  of  plaintiff  to  submit  to  an  appraisal  under  the 
terms  of  the  policy,  cannot,  for  the  first  time  on  appeal,  insist 
upon  such  failure  as  a  defense. — Smith  v.  Continental  Insur- 
ance Co.,  382. 

51.  Same— An  objection  that  no  claim  was  dver  presented  to  the 

board  of  supervisors,  cannot  be  raised  for  the  first  time  on 
appeal.— Smith  v.  McQuiston,  868. 

Si.  Same—Nor  an  objection,  in  an  action  on  an  assigned  cause  of 
action,  that  the  assignment  was  not  shown. — Idem.  * 

SS.  Same— 'Not  the  objection  that  the  petition  declared  upon  a  wil- 
ful injury,  and  that  the  court  submitted  the  issue  of  negli- 
gence.—Mahoney  V.  Dank  wart,  831. 

•84.  Same— An  objection  that  an  order  sustaining  a  motion  to  strike 
from  the  files  a  petition  for  a  new  trial  entitled  as  of  the  May 
term  was  sustained  at  the  preceding  February  term  is  not 
available  on  appeal  where  the  court  had  jurisdiction  of  the 
subject- matter  of  the  motion  and  petition  and  the  appellant 
appeared  to  the  motion  and  did  not  object  that  it  was  prema- 
ture as  to  any  of  the  relief  asked— McBride  v.  McClintock,  826. 

^5.  Same — One  cannot  on  appeal  first  object  that  there  was  a  depart- 
ure from  the  prescribed  rules  of  pleading.— Cooper  v.  Cook, 
801. 

d6«  Pleading  Below- In  an  action  to  set  aside  a  special  a/>se8S' 
ment,  a  claim  that,  as  the  improvement  was  not  worthless,  an 
allowance  should  be  made  for  its  value,  cannot  be  considered 
on  appeal  when  not  presented  by  the  pleadings  or  on  the  trial. 
—Mason  v.  City  of  Des  Moines,  658. 

S7.  Verdict- fn  an  action  for  personal  injuries  the  defense  was 
that  between  the  7th  and  25th  of  a  certain  month  the  blasting 
of  rock  which  caused  the  injury  was  done  by  an  independent 
contractor,  who  had  a  written  contract  with  defendant  to  do 
the  work.  Several  witnesses  testified  that  the  contractor  had 
charge  of  the  work  after  the  7th,  while  plaintiff  proved  that 
the  men  blasting  had  previously  been  in  defendant's  service, 
and  that  defendant  was  about  the  work  occasionally,  but  it  did 
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not  appear  that  he  exercised  any  control  over  the  work  after 
the  7th.  Held,  that  a  verdict  for  plaintiff  was  not  sustained. — 
Mahoney  v.  Dankwart,  821. 

98.  Same—The  jury  has  no  ri^ht  to  arbitrarily  disregard  the  testi- 
mony of  an  unimpeached  and  uncontradicted  witness  as  to  a 
fact  which  is  not  incredible.— idem. 

89.  Same — In  an  action  for  support  of  a  bastard,  the  witnesses  for 
the  prosecutrix,  many  of  whom  were  of  g^od  character,  tes> 
tified  that  she  was  a  woman  of  good  repute.  Witnesses  for 
defendant,  the  most  important  of  which  were  persons  of  bad 
character,  testified  that  prosecutrix  was  a  prostitute,  and  that 
she  stated  that  she  did  not  know  that  defendant  was  the  father 
of  the  child.  Held,  that  a  verdict  fur  the  prosecutrix  should 
not  be  reversed  as  contrary  to  the  evidence. — State  of  Iowa  v. 
Seevers,  788. 

Shorthand  Report -See  ",  ante. 
Transcript— See ",  ante. 
Verdict— See  », ", ».  ~  ante, 

40«  W^al'ver—RepleadingSy  repleading  matter  in  answer  after  it 
has  been  stricken,  defendant  does  not  waive  exceptions  to  the 
ruling  in  striking  such  matter,  even  if  the  exceptions  to  the 
ruling  on  the  new  answer  are  not  available  on  appeal  from 
the  first  ruling,  but  can  prcBcnt  the  exceptions  to  the  ruling^ 
on  appeal  from  the  final  judgment.— Parker  v.  Des  Moinea 
Life  Association,  117. 
Wills— See  »  ante. 

ASSIGNMENT— See  Guarranty,  ';  Liens,  ». 
ASSUMPTIONS— See  Mortqagks,  M  Sales,  K 

ATTACHMENTS-See  Mortgages.  »,  ^  »;  torts. 

1  Levy — Subsequent  Writ — Where  an  ofiicer  holds  actual  possession 
of  personal  property,  under  a  writ  of  attachment,  no  affirma- 
tive act  on  his  part  is  necessary  in  making  a  levy  under  a  sub- 
sequent writ.— German  Savings  Bank  v.  Oatmeal  Co.,  880. 

2.  Estoppel— Where  defendants  whose  property  is  attached  file 

counterclaims  based  on  a  wrongful  levy  of  attachment,  and  the 
sheriff  takes  manual  possession,  and  continues  to  hold  the 
property  until  the  trial,  neither  party  will  be  heard  to  say  that 
there  was  no  valid  levy  because  notice  of  the  attachment  was 
not  served.— Scboonover  v.  Osborne,  453. 

3.  Manual  Taking  —Promissory  Notes — Promissory  notes  can  be  at- 

tached by  taking  manual  possession. — Nordyke  v.  Charlton,  414. 
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4.  SuFFiciBNCY~The  return  of  a  writ  of  attachment  recited  that 
defendant  was  not  foand  within  the  county,  and  it  farther 
appeared  that,  four  days  after  the  levy  was  made  both  on  real 
and  personal  property,  notice  of  the  levy  on  the  real  estate 
was  served  on  him.  Held,  tbnt  the  levy  was  sufficient,  both 
on  his  real  and  personal  property,  so  far  as  notice  was  neces- 
sary to  its  validity.— Schoonover  v.  Osborne,  458. 

ATTORNEY  AND  CLIENT. 

1.  Authority —An^attorney  is  not  authorized,  on  his  own  motion , 

to  commence  affirmative  proceedings  to  keep  alive  a  judgment 
which  be  has  for  collection.— Cullison  v.  Lindsay,  124. 

2.  Charge  and  Proof— FRAUD^Under  an  instruction  that  recovery 

is  authorized  where  an  attorney  necessitated  a  transcript  by 
putting  into  an  abstract  filed  by  him,  statements  as  to  evidence 
which  he  knows  to  be  false,  the  attorney  is  not  liable  for  put. 
ting  in  such  evidence  recklessly  while  having  reasonable 
ground  to  believe  that  the  statements  are  untrue.— Idem. 

8«  Same— Negligence  of  AUomey— In  an  action  by  an  attorney  for 
services,  the  jury  entered  a  general  verdict  in  his  favor,  and 
found  specially  that  he  was  negligent  in  certain  matters,  as 
claimed  by  the  client  The  court  had  instructed  that  if 
plaintiff  was  acting  under  the  directions  of  another  attorney, 
who  had  sole  control  of  the  case,  he  would  not  be  liable  for 
negligence.  Held,  that  the  special  finding  was  not  incon- 
sistent with  the  general  verdict.— /(iem. 

4«  OontreiOt— Jury  Ques^i^n- Replevin  being  brought  against  a 
judgment  creditor  and  a  levying  officer,  the  attorney  for  the 
former  employed  another  attorney,  who,  with  knowledge  of 
both  defendants,  conducted  the  defense.  In  a  suit  agtiinst 
such  defendants,  by  the  second  attorney,  for  services,  the 
evidence  as  to  whether  the  first  attorney  held  the  judgment 
to  collect  on  a  contingent  fee  basis,  and  with  no  authority  to 
employ  assistance,  was  conflicting,  the  second  testifying  that, 
the  creditor  admitted  that  the  first  attorney  had  such  authority. 
There  was  evidence  that  the  officer  had  requested  the  second 
attorney  to  take  part  in  the  case.  Held^  that  the  issue  of  an 
agreement  by  defendants  to  pay  the  second  attorney  for  his 
services  was  for  the  jury. — Idem. 

5«  Withdrawed  of  Attorney— Where  a  client,  after  suit  has 
been  brought,  denies  liability  for  fees,  unless  successful,  the 
attorney  may  withdraw,  if  his  remaining  is  not  necessary  to  a 
successful  conduct  of  the  suit.— /c^m. 
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6.  Samb— Burtien  of  proo/'-Where  an  attorney  withdraws  from 

a  suit,  it  cannot  be  presumed  that  the  subsequent  adverse 
result  to  his  client  was  due  to  his  withdrawal. — Idem. 

ATTORNEY  FEES— See  Bonds,  »;  Mortgagbs,  ";  Quiet.  Titlb,  ^ 

ATTORNEYS— See  Crim.  Law,  ^\  Partnkrship;  Plka  and  Proof, 
*;  Practicb,  ',  *«. 

BANKS— See  Acer.  Statbd;  Evid.,  ', »,  ";  Guaranty,  \  * 

1.  Authority  of  Bank  Offloers— Where  the  management  of  a 

bank's  affairs  is  intrusted  to  the  president  and  cashier,  and 
they,  with  knowledge  of  the  directors,  have  conveyed  land 
at  various  times,  a  conveyance  by  them  is  not  invalid  because 
not  authorized  by  the  directors.— Stein ke  v.  Yetzer,  512. 

2.  Preference  of  Creditor— Debts  of  Bank— One  owning  nearly 

one-haif  the  stock  of  a  bank,  and  being  largely  indebted  to 
it,  conveyed  land  to  the  bank  in  trust  for  the  depositors.  Held, 
that  he  had  a  legal  right  to  prefer  creditors  of  the  bank  over 
his  own  creditors.— /dem. 

9.  Trusts— Power  of  Trustbb — The  deed  created  a  power  in  the 
trustee,  in  its  discretion,  to  sell  or  mortgage  the  land,  in  whole 
or  in  part.— /dew 

4*  Informal  Execution— The  bank  having  quitclaimed  the  prop- 
erty to  a  third  person,  who  executed  mortgages  thereon,  and 
reconveyed  the  title  to  the  bank,  subject  to  the  mortgages, 
its  quitclaiming  as  owner,  and  not  as  trustee,  was  an  infor- 
mality which  did  not  deprive  the  mortgagees  of  their  rights 
to  a  lien.— Idem. 

^.  Sime—Inteni  to  Execute—The  bank  having  secured  the  pro- 
ceeds of  the  mortgages,  and  applied  them  to  its  business, 
the  depositors  receiving  the  benefit,  and,  the  title  being 
restored  to  the  bank  subject  to  the  mortgages,  this  showed 
an  intention  to  execute  the  trust  in  part,  though  this  was 
not  revealed  by  the  conveyances  themselves. — Idem. 

^.  Depositors  — JlfoWflragreca— Conceding  the  depositors  did  not 
receive  the  benefit  of  the  loans,  the  bank,  aa  trustee,  being 
empowered  to  create  the  liens,  the  mortgagees  should  be  pro- 
tected.—/dew. 

7,  Batificalion— 'Any  informality  in  the  proceedings  was  ratified 

by  the  bank's  keeping  the  money,  and  the  depositors,  since 
they  claimed  through  the  bank,  had  only  its  rights.— /dem. 

BASTARDS— See  appeal,  »;  Estates,  ". 

!•  Bvidenoe— Impeachment— In  an  action  for  the  support  of  a 
bastard,  the  general  reputation  of  the  prosecutrix  as  to  chastity 
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may  be  shown,  as  affeoting  her  credibility;  but  particular 
unchaste  acts  cannot  be  proved,  unless  they  occurred  at  or  near 
the  time  the  child  was  begotten. — State  of  Iowa  v.  Seevers,  738. 

£•  Curing  Error— Error  in  permitting  the  prosecutrix  to  testify 
that  she  was  without  money  to  support  her  bastard  child 
was  cured  by  an  instruction  withdrawing  the  evidence. — 
Idem, 

8.  Harmless  Error  -Where  a  mother  of  a  bastard  claimed  she 
was  seduced  under  promise  of  marriage,  it  was  not  prejudicial 
error  to  permit  her  to  testify  that  she  was  divorced  from  her 
former  husband,  and  that  he  had  married  again.— /cfetn. 

4.  Same— Error  if  any  in  admitting  evidence  that  the  prosecutrix 

in  bastardy  proceedings  had  been  divorced  from  her  husband 
and  that  he  had  married  another  woman,  is  not  prejudical 
to  defendant,  where  the  uncontradicted  evidence  shows  that 
she  l^ad  never  met  her  husband  for  several  years  before  the 
children  in  question  were  begotten,— /iofem. 

5.  Relevanot — In  an  action  for  the  support  of  a  bastard,  it  was 

not  error  to  permit  the  prosecutrix  to  prove  thnt  soon  after 
the  child  was  born  she  was  arrested  for  attempting  to  poison 
a  witness  for  defendant,  where  there  was  evidence  tending  to 
show  that  the  prosecution  was  Instituted  by  defendant  to 
influence  the  bastardy  proceeding  which  was  then  pending. — 
Idem. 

6.  IxisitrMoWanB— Request — No  special  reference  need  be  made,  in 

the  absence  of  a  request  therefor,  to  testimony  offered  by 
defendant  in  bastardy  proceedings  that  at  the  time  concep- 
tion took  place  he  was  suffering  from  an  injury  rendering 
him  physically  unable  to  have  sexual  intercourse,  where  such 
testimony  was  not  referred  to  in  the  pleading. — Idem. 

7.  New  Trial— Discretion— ^cw^3/r  Discovered  ^(n'dence— Refusal 

of  a  new  trial  of  bastardy  proceedings  for  newly  discovered 
evidence  that  the  husband  of  the  prosecutrix  had  sexual  inter- 
course with  her,  at  about  the  time  the  children  in  question 
were  begotten,  at  a  hotel  in  the  southern  part  of  the  city,  is  not 
an  abuse  of  discretion  where  the  husband  alone  makes  affidavit 
in  regard  thereto,  his  statements  are  in  many  respects  unreas- 
enable  and  improbable  and  are  contradicted  by  the  proprietors 
of  all  the  hotels  in  that  part  of  the  city  and  by  the  testimony 
of  prosecutrix.— /dem. 

8.  Reooffnition— i?vid6nc6 — The  uncorroborated  testimony  of  the 

sister  of  the  deceased  that,  about  60  years  before,  she  was 
present  at  the  marriage  of  her  brother;  that  plaintiff  was  the 
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fruit  of  such  marriage;  that  she  was  present  at  the  birth,  and 
helped  to  rear  plain  tifiF  after  his  mother's  death,  which  occurred 
when  he  was  about  18  months  old, — is  not  sufficient  to  estab- 
lish the  legitimacy  of  plaintiff,  when  the  moral  character  of 
witness  is  shown  to  be  bad,  and  she  is  directly  contradicted  by 
several  witnesses,  who  had  equal  opportunity  to  know  the 
facts,  if  they  had  existed.— Mar  key  v.  Markej,  873 

9.  Same— The  provision  of  Code  1879.  section  2466.  that  to  entitle 
an  illegitimate  child  to  inherit  from  his  father,  the  recogni- 
tion of  the  child  by  the  father  as  his  own  **must  have  been 
general  and  notorious  or  in  writing."  is  not  satisfied  by 
evidence  that  plaintiff  was  reared  at  the  home  of  the  father 
of  deceased  in  Ireland,  when  not  elsewhere  at  work,  until 
he  reached  the  age  of  19  or  20,  when  he  came  to  this  country 
at  the  expense  of  the  deceased,  and  went  to  his  house  in 
Illinois,  where  he  remained  for  two  years;  that  the  deceased 
furnished  him  with  clothing  and  spending  money,  collecting 
his  wages,  and  introduced  him  as  his  son  to  some  fifteen 
persons,  five  of  whom  testified  to  such  fact.— /clem. 

BENEFIT  ASSOCIATIONS. 

1.  BxpulBion— Jurisdiction  — Where  the  by-laws  of  a  benefit 

association  prescribe  the  method  for  expulsion  of  members,, 
and  provide  that  charges  in  writing  shall  be  preferred  and 
served  on  accused,  an  expulsion  by  a  vote  of  the  order,  on  a 
motion  merely,  is  void.— Byram  v.  Sovereign  Camp,  480. 

2.  Same— Observance  of  these  by-laws  is  jurisdictional  and  not 

waived  by  the  member's  presence  when  a  motion  is  adopted 
for  his  expulsion,  and  his  failure  to  object  in  any  manner  to  the 
proceedings  or  jurisdiction  of  the  association  to  try  him^ 
except  that  he  had  restored  the  money  which-  he  is  charged 
with  having  misappropriated,  and  had  taken  back  certain  dues 
paid  by  him.— /rfem. 

8.  Same — The  presence  of  the  member  so  expelled  when  the  motion 
is  made  is  not  an  acquiesence  in  the  proceedings. — Idem, 

4.  Waiver— -6y  Appeal  from  Locfil  Camp — Where  a  member  is 
expelled  from  a  benefit  association,  which  acts  without  author- 
ity, his  appeal  to  the  Sovereign  Commander,  who  affirms  the 
action  of  the  camp,  does  not  make  effectual  his  expulsion. — Idem^ 

5«  Same^A  by-law  of  a  fraternal  association  which  provides  for 
an  appeal  to  the  Sovereign  Commander  from  the  action  of  a 
local  camp  in  expelling  a  member  of  a  Sovereign  Com- 
mandery  and  that  his  decision  shall  be  final,  unless  reversed 
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by  the  sovereign  camp,  does  not  contemplate  an  appeal  from 
the  Sovereign  Commander  to  the  sovereign  camp. — Idem, 

6«  Failure  to  Enforcr  Reinstatement— Such  beneficiary  in  a 
certificate  issued  by  a  benefit  association  may  maintain  an 
action  thereon,  notwithstanding  that  the  association  during 
the  member's  life-time  undertook  to  expel  him  and  he  was  not 
reinstated  by  mandamus  or  otherwise.— /d«m. 

7.  Dues— In  an  action  by  a  benefic'ary  against  a  benefit  association, 

defendant  cannot  defeat  its  liability  by  claiming  a  failure 
to  pay  an  installment  of  dues,  where  the  association  had 
attempted  his  expulsion,  and  would  not  have  received  the  dues. 
— Idem. 

8.  Suit  by  Benefioiary— Where  the  by-laws  of  a  benefit  associa- 

tion include  the  father  among  those  whom  a  member  may 
designate  as  his  btiueficiary,  and  a  member  designates  his  fathen 
'  he  is  the  proper  party  to  sue  for  the  benefit,  although  such 
member  may  leave  a  wife  and  child  surviving. — Idem, 

BONDS-SeeLiM  OF  Act,  « 

!•  Attorney  Fees—An  obligee,  in  an  action  on  a  bond,  cannot 
have  judgment  for  attorney's  fees,  where  he  failed  to  show 
that  he  is  entitled  thereto.— Seeberger  v.  Wyman,  527. 

2*  County  Trefi«urer— Liability  of  Sureties— J^jcptro^ton  of 
remt— Sureties  on  a  county  treasurer's  bond,  conditioned  that 
their  principal  will  properly  pay  over  to  the  person  entitled  all 
money  which  may  come  into  his  hands  by  virtue  of  his  office, 
and  account  for  all  balances  remaining  in  his  possession  at  the 
termination  of  his  office,  are  liable  for  his  defalcation  after  the 
exiration  of  his  term  of  office,  and  before  his  successor  qualifies. 
— Plymouth  County  v.  Kersebom,  304. 

8.  Oonstruotion— Where  the  obligation  of  a  bond  to  a  receiver  is  to 
pay  whatever  sums  the  court  requires,  not  exceeding  a  specified 
amount,  the  receiver  cannot  complain  of  the  refusal  to  allow 
him  the  full  amount  of  the  bond.  —Idem, 

4«  Stay  BondB— Validity— A  bond  conditioned  for  the  payment  of 
the  price  of  property  sold  by  order  of  the  court,  in  such  sums 
as  the  court  may  direct,  and  providing  that,  in  case  of  default, 
it  is  to  have  the  force  and  effect  of  a  stay  bond,  and  execution 
may  issue  against  the  obligors,  is  a  valid  obligation,  enforce- 
able by  an  action. — Idem. 

5.  Where  Void  in  PaW— Whether  such  provision,  giving  it  the  force 
of  a  stay  bond,  is  invalid,  is  immaterial, -since,  if  invalid,  it 
does  not  affect  the  remainder  of  the  bond. — Idetn, 
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BREACH  OF  PROMISE. 

!•  Damafires — Proofs  of  speoific  elements  of  damage  are  not  necet. 
sary  in  an  action  for  breach  of  promise,  and  some  recovery  is 
surely  warranted  where  evidence  of  mental  suffering  is  with- 
out con  diet. —Rime  v.  Rater,  61. 

2.  Defenses— That  plain tifiP  was  hysterical  or  subject  to  nerroos  or 
convulsive  fits,  is  no  defense  to  the  action.— /clem. 

•8«  Bvidenoe— Direct  evidence  of  the  promise  is  not  required.  It 
may  be  inferred  from  behavior  during  a  period  of  years,  and  is 
often  made  out  by  attentions  shown,  exchange  of  presents, 
purchase  of  clothing  and  preparation  for  the  marriage  rela- 
tion.— Idem, 

4.  Same—  Testimony  of  witness  in  action  for  breach  of  promise  that 
defendant  paid  plaintiff  a  good  deal  of  attention  is  admissible; 
but,  if  not,  is  without  prejudice,  where  witness  fully  explains 
what  she  means,  and  states  what  defendant  did  to  show  his 
affection . — Idem. 

^.  Same— Evidence  of  the  wages  of  an  engineer  on  a  certain  rail- 
road is  admissible,  in  action  for  breach  of  promise  to  marry, 
to  show  defendant's  ability  to  earn  money,  and  the  condition 
in  life  which  plaintiff  might  reasonably  have  received  in  con' 
summation  of  the  contract,  defendant  at  one  time  having  been 
sunh  engineer.— /dent. 

^.  Cross-examination — The  evidence  o|  wages  received  being 

admissible  on1y,«to  show  ability  to  earn  money,  and  the 
condition  in  life  which  plaintiff  might  reasonably  have 
attained  by  the  marriage,  it  is  not  proper  cross-examination 
to  inquire  whether  defendant  was  blacklisted  during  a  rail- 
road strike. — Idem. 

7.  Mental  SuFFRRiNa— Plaintiff* s  testimony  as  to  her  mental 

suffering  is  admissible  in  an  action  for  breach  of  promise. — 
Idem. 

8.  Refusal— Action  for  breach  of  promise  to  marry  will  lie,  with- 

out request  on   plaintiff^s  part,  where  defendant  refused  to 
marry  plaintiff. — Idem. 

^.  Statute  of  Limitations— An  allegation  of  a  promise  to  marry 
someiime  during  the  year,  and  that  the  promise  was  broken 
**before  the  winter  of  1894,*'  is  not  demurrable  because  of  the 
statute  of  limitations.  That  statute  does  not  begin  to  run  until 
breach  where,  as  here,  the  promise  is  general,  and,  therefore, 
continuous;  and  the  petition  does  not  state  the  f»xact  date  when 
the  breach  occurred.- /dew. 
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10.  Same— AssamiDg  (bat  not  deciding)  that  action  on  breach  of 
promise  is  barred  in  two  years,  it  was  not  error  to  refuse  a 
charge  that  plaintiff's  action  was  barred,  when  the  original 
petition  did  not  fix  the  date  of  breach  and  an  amendment 
averred  postponement  from  time  to  time  to  a  date  more 
than  two  years  after  the  promise,  and  a  renunciation  of  the 
promise  then,  the  court  having  instructed  that  plaintiff 
could  not  recover  unless  refusal  to  marry  was  made  at  said 
last  date,  the  only  one  deflnitely  fixed  in  the  pleading,  no 
other  breach  being  relied  on. — Idem. 

BRKACH  OF  WARRANTIT-See  Evid.,  >°,  ",  '«,  ",  «.  ". 

BRIDGE- See  Highways. 

BUILDING  AND  LOAN  ASSOCIATION -See  Gen.  Assign  ,  \  . 

CASHIER— See  Banks.  '. 

CERTIORARI— See  Appeal,  ";  Practice,  *. 

CHATTEL  MORTGAGES-See  Receivers,  K 

CHECKS— See  Notes  and  Bills,  *, ». 

CHURCHES— See  Relig.  Corp. 

CLAIMS— See  Estates.  «, «. 

COMPROMISE— See  Evid.,  K 

CONSPIRACY. 

Bvidenoe— Land  Sale — In  an  action  on  contracts  for  the  pur- 
chase of  land  alleged  to  have  been  fraudulently  obtained,  a 
letter  written  by  one  of  the  members  of  a  partnership  with 
whom  the  contract  was  subsequently  made,  referring  to  negoti- 
ations with  another  person  for  the  purchase  of  the  land  but 
expressing  the  opinion  that  the  latter*s  offer  was  not  sufficiently 
favorable  and  suggesting  that  an  attempt  be  made  to  interest 
defendant  in  the  matter,  stating  that  if  he  was  induced  to  come 
up  the  writer  would  stay  by  him  to  carry  it  the  way  he  offered  it 
to  such  other  person  and  that  if  defendant  came  the  writer  would 
"fix  him"  is  insufficient  to  show  a  conspiracy  to  defraud  defeud- 
ant  where  such  other  person  had  been  receiv:ed  as  a  partner 
before  the  contracts  weremade  with  defendant. —Dorr  v.  Cory 
725. 

CONSTITUTIONAL  LAW-See  Dams.\ 

1.  Jury  Trial— It  is  not  a  violation  of  the  constitutional  provision 
securing  to  a  citizen  his  property  unless  deprived  thereof  by 
"due  process  of  law"  to  refuse  a  jury  trial  in  condemnation 
proceedings. — In  re  Bradley,  476. 

2«  Title  of  Aot— An  act  entitled  "An  act  to  amend  section  1898  of 
the  Code,  relating  to  building  and  loan  association.**  (Acts 
Twenty -seventh  General  Assembly,  chapter  48)  is  not  within 
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Constitution,  Article  8,  Section  29,  providinf?  that  every  act 
shall  embrace  but  one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  embraced  in  the  title,  because 
it  also  deals  with  contracts  between  the  association  and  its 
membem;  such  contracts  Yyeinf^  ^'matters  properly  connected'' 
with  building  and  loan  associations.— Guaranty  S.  &.  L.  Asso- 
ciation V.  Ascherman,  150. 

CONTEMPTS-See  Intox.  Liq..  «.  \  \ »,  •. 

CONTRACTS — See  Attyorney  and  Client.  *\  Damagks,  •;  Es- 
tates, ';  EviD  , "  to  ",  «  to  «;  HusB.  and  Wife,  *;  Notes,  *, »; 
Plea  and  Proof,". 

1.  Aotion  on — Whalis — Where  an  owner  of  land  sues  to  recover 

for  coal  taken  therefrom  by  another,  and  for  damages  thereto, 
and  the  jury  find  separately  the  value  of  the  coal  and  the  amount 
of  damages,  the  judgment,  to  the  extent  of  the  former  is  on 
contract  and  not  on  tort, — Devin  v.  Walsh,  428 

2.  Back  of  Note—An  agreement  written  on  the  back  of  a  note  is 

a  part  thereof.— Heaton  v.  Ainley,  112. 

H,  Certainty — A  contract  which  provides  for  the  purchase  of  a 
specified  aggregate  number  oi  sets  of  scales  at  a  specified  dif- 
fering, prices  for  different  sets  and  that  a  certain  number  of 
sets  shall  be  taken  in  stated  years  is  not  so  uncertain  that  no 
action  for  breach  may  be  bo/ttomed  thereon,  though  it  does  not 
specify  what  number  of  each  kind  was  to  be  taken  —Kimball 
Bros.  V.  Deere,  Wells  &  Co.,  676 

4.  Same— Contract  for  the  sale  of  goods  whereby  payment  is  to  be 
made  solely  out  of  the  buyer's  profits,  who  is  to  sell  for  cash, 
deduct  certain  expenses,  render  stated  accounts  showing  sales 
and  remit  to  the  seller  each  week  all  money  taken  in,  over  and 
above  the  authorized  deductions,  and  once  a  year  to  furnish  a 
complete  inventory,  is  not  void  for  uncertainty. — Clement  v. 
Drybread,  701. 

^.  Oonstruction— Under  a  contract  for  the  purchase  of  certain 
manufactured  articles,  providing  that  such  articles  should  be 
made  "from  the  patterns*'  of  a  certain  company  manufacturing 
such  goods,  and  that  '*no  change  from  said  patterns"  should  be 
made  without  the  consent  of  the  purchaser,  manufacturer 
was  not  required  to  use  the  identical  patterns  which  had  been 
used  by  the  company  referred  to,  but  only  to  furnish  articles 
in  which  there  was  no  change,  as  to  the  several  parts  thereof, 
from  the  finished  product  of  such  company  made  from  such 
patterns.— Kimball  Bros.  v.  Deere,  Wells  &  Co.,  676. 
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6.  Same^A  contract  requiring  plaintiff  to  make  certain  articles 

for  the  defendant,  according  to  certain  specified  patterns 
,  was  not  broken  where  plaintiff  changed  such  patterns,  but 
did  not  use  the  changed  patterns  in  making  any  goods  for 
the  defendant.— idem. 

7.  Assumption — Where,  on  the  dissolution  of  a  partnership,  the 

remaining  partner  agrees  to  pay  the  firm  liabilities,  shown  by 
the  books,  he  is  not  concluded  from  questioning  whether  any 
particular  claim  is  a  firm  liability,  where  it  appears  that  he 
was  to  pay  all  firm  liabilities  whether  they  appeared  on  the 
books  or  not. — Hanks  v.  Flynn,  165. 

8.  NoT£~ Where  a  wife  executed  a  note,  stipulating  that  it  was 

given  to  secure  the  payee  against  loss  he  might  sustain  by 
reason  of  any  account,  indorsement,  or  signing  of  any  notes 
or  other  papers  of  the  husband,  and  the  husband  was  then 
indebted  for  a  balance  on  account,  the  note  secures  such 
account,  though,  through  inadvertence,  the  name  of  the  hus- 
band is  not,  in  terms,  repeated  in  the  writing. — Heaton  v. 
Ainley,  112. 

9«  Principal  or  Agent — A  contract  signed,  ''Iowa  National  Bank, 
by  William  Daggett.**  is  the  contract  of  the  bank,  and  not  of 
the  party  making  the  signature;  and  this  construction  is  not 
affected  by  the  use  of  the  pronouns  '*we**  and  "our*'  in  the 
contract. — Thilmany  v.  Iowa  Paper-Bag  Co.,  857. 

10.  Bvidenoe^/feM,  insufficient  to  show  that  the  payee  of  a  note 

had  agreed  to  cancel  same  and  the  mortgage  to  secure  them, 
the  burden  being  on  the  maker.— Harvey  v.  Henry,  168. 

11.  Ezprees  and  Implied—Where  there  is  evidence  of  a  contract 

for  board,  in  which  the  price  was  not  fixed,  a  recovery  on  an 
implied  contract  is  authorized.— Allison  v.  Parkinson,  154. 

12.  Fraud— Representations  as  to  CosTESTS^Negligence—lt  is 

no  defense  to  an  action  on  a  contract,  part  of  which  was  type- 
written and  the  balance  printed  matter,  that  the  printed  mat- 
ter provided  that  the  goods  sold,  if  not  paid  for,  should  remain 
the  property  of  the  seller,  and  that  the  purchaser,  without 
reading  the  same,  though  having  full  opportunity  so  to  do, 
was,  on  inquiry,  informed  that  it  was  merely  a  guaranty  of  the 
goods  sold.- Bonnet  Co.  v.  ]Newman  Bros.,  158. 

18*  Law  of  Sister  State— A  contract  of  suretyship  by  a  married 
woman  domiciled  in  Iowa,  made  while  temporarily  in  Indiana, 
cannot  be  enforced  in  Iowa,  since,'under  the  laws  of  Indiana 
(Bums'  revised  statute,  section  6964)  such  a  contract  is  void, 
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and  a  contract  void  where  executed  cannot  be  enforced  by 
the  courts  of  Iowa.  -  Nichols  &  Shepard  Co.  v.  Marshall,  518. 

14.  Modification    of  Interest    Contract  —  ^vuienc«  —  Plaintiff 

claimed  that  by  agreement  with  defendant,  the  rate  of  interest 
on  a  mortgage  was  changed  from  seven  to  eight  per  cent, 
at  the  time  when  a  second  mortgage  on  the  same  property 
was  given,  on  which  the  interest  was  seven  per  cent.  Defend- 
ant was  at  all  times  in  default  on  his  interest.  The  evi- 
dence showed  a  payment  by  defendant,  after  the  semi- 
annual interest  on  the  tirdt  mortgage  was  due,  and  before 
that  on  the  second  mortgage  was  due,  of  an  amount  equal  to 
eight  per  cent.,  and  a  payment  after  the  interest  on  the  second 
mortgage  was  due  of  an  amount  equal  to  seven  per  cent. 
Future  payments  of  interest  were  of  the  same  character. 
Heldf  sufficient  to  show  that  the  interest  agreed  upon  for  the 
tirst  mortgage  was  eight  per  cent. — Phillips  v.  Crips,  605. 

15.  Performanoe —Where  plaintiff  contracted  to  build  a  well  and 

to  >eeure  a  supply  of  water,  or  to  receive  no  pay,  and  no  water 
was  se?.ured,  and  the  well  was  bored  so  crookedly  that  a  pump 
could  not  have  been  placed  therein,  he  cannot  recover  on  the 
contract. — Sherzer  v.  Buckholz,  750. 

16.  Principal  and  Acrent— Where  the  agent  of  a  creamery  com- 

pany, which  purchased  the  stock  of  another  company,  made  a 
public  statement  of  the  terms  on  which  the  purchasing  company 
would  receive  milk  from  the  former  patrons  of  the  creamery* 
delivery  of  milk  on  the  faith  of  such  statement,  if  authorizt*d, 
constituted  a  contract  binding  on  the  company.— White  v.  Elgin 
Creamery  Co.,  522. 

17*  Release— A  release  by  a  contractor  of  one  of  the  parties  to  the 
contract  from  liability  thereunder,  intended  merely  as  a  settle- 
ment of  the  liability,  and  a  promise  not  to  sue  him.  is  not  a 
technical  release  which  would  release  the  co-obligors. — Haney 
&  Co.  V.  Adaza  C.  Co.,  813. 

18.  FoBaBRY— Where  subscribers  to  a  contract  to  build  a  plant 
form  an  association,  and  accept  the  plant  and  operate  it,  the 
association  cannot  defend  against  an  action  on  the  contract 
for  the  price,  because  of  forgery  of  some  of  the  subscriptions, 
this  being  neither  an  action  to  rescind  or  against  the  original 
signers. — Idem, 

19«  Partnership— j^^^oj^peZ— A  co-partnership  which  has  taken 
possession  of  a  creamery  plant  by  its  proper  officers  and  is 
using  the  same,  jcannot  relieve  itself  from  its  obligation  to 
pay  the  contract  price,  nor  relieve  its  assets  from  the  lien, 
because  some  of  the  signers  of  the  contract  who  did  not  sign 
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collusiT^ly  and  who  bftTe  taken  do  part  Id  the  management 
of  the  boelnees  and  have  neTer  become  partnera  haTO  been 
released  from  their  liability  by  the  aasignee  of  the  contract. 
—Idem. 

f#.  Bobsoription— DBFKNSics^Bttrden  qf  Proof —K  anbeoriptiuD 
paper  provided  that  the  soma  snbeoribed  miKht  oe  paid  by  notes. 
Htld^  in  action  on  the  sabscription,  that  the  burden  of  showinic 
that  the  notes  had  been  executed  and  paid  was  on  the  sub- 
scriber.—UolTersity  of  Chicago  t.  Bmmert,  900. 

CONyfiRSION->8ee  Fraud.  Conv.,»;  Judgments/. 

CORPORATIONS-See  Aoenct,  •.  •. 

1.  Ck>rporat6  Name^iKyiU  to  U$e'-ln  1883  certain  cattle  breedera 
organised  the  Red  Pulled  Cattle  Club  of  America,  and  in  1887 
published  a  herd  boolc  which  was  prepared  by  one  M.  as  sec* 
retary,  and  copyrighted  by  him.  In  1888  the  society  incorpor- 
ated in  Illinois  under  the  same  name.  In  1805  defendant 
incorporated  in  Iowa,  M .  being  a  member  thereof  as  well  as  a 
member  of  the  corporation  in  Illinois.  In  1890,  the  Illinois 
corporation  published  its  first  Tolume  of  a  herd  boolc.  M. 
assigned  Tolumes  1  and  2  of  the  herd  book  to  the  Iowa  corpor- 
ation. Held,  that  the  Iowa  corporation  had  no  right  to  take 
and  use  a  name  similar  to  that  already  in  ezistenoe,  where  it 
was  calculated  to  deceive  the  public  dealing  with  it.—Red 
Polled  Cattle  Club  ▼.  Ked  Polled  Cattle  Club.  105. 

t.  IvjUNcnoK— A  corporation  may  protect  its  corporate  name  by 
enjoining  another  corporation  subsequently  organised  from 
using  the  same  name  In  a  way  to  injure  the  business  of  the 
former  corporation,  where  the  use  of  the  same  name  by  both 
corporations  is  calculated  to  deceive  the  public  and  to  injure 
the  former's  business,  although  the  latter  was  not  guilty  of 
actual  fraud  In  adopting  the  same  name.— /dem. 

t*  Uninoorporated  Sooiatiae  Ckangt  to  Corporaiions—A  cor- 
poration organised  under  the  name  by  which  a  former  volun- 
tary Hub  was  known,  upon  the  unanimous  vote  of  all  the 
members  of  surh  club  voting  upon  the  question,  although 
some  members  did  not  vote,  sucoeeds  to  any  right  the  club  may 
have  had  to  the  use  of  such  name.— /(i«m. 

COSTS— See  Appeal.  •;  Mal.  Pkw.,  *;  Ret  kivbbm,  '. 
COUNTY  TREASUBERS-S^  Bomds.  •. 
COURT  AND  JURY-See  Peaot.,  •, '. 
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CRIMINAL  LAW-See  Appeal.  •. 

1.  Adultery— IT Ao  May  Prosecute—On  the  remarriage  of  husband 
and  wife  after  a  divorce,  the  husband  may  institute  a  com- 
plaint against  a  third  person  for  adultery  committed  with  the 
wife  during  their  former  marriage  —State  v.  Smith,  440. 

^,  Condonation— By  re-marrying  his  first  wife  after  being  divorced 
from  her,  with  knowledge  of  adultery  committed  by  her 
with  a  third  person  during  the  former  marriage,  a  husband 
does  not  condone  the  offense  of  the  third  person,  so  as  to  bar 
a  criminal  prosecution  against  him.^Idem. 

Amendment—See  *»,  post. 
Arson — See  •,  post. 
Attorney— See  ^^  post. 
Billiaxd  HcOls— See  »,  post. 

^.  "Burglaiy— Indictment — Though  an  indictment  for  burglary  must 
set  out  the  owner  of  the  building  entered,  a  mistake  in  the 
Christian  name  of  such  owner,  and  owner  of  the  goods  intended 
to  be  gtolen,  is  immaterial,  in  the  absence  of  predjudice  to  the 
accused— State  of  Iowa  v.  Wrand,  73. 

Oh€u»oter— See  ^,  post. 

Oiroumstantied  Evidence— See  '♦,  ",  ",  post. 

Election— See  *,  post. 

Escape— See  •,  post, 

Evidence-See  ",  ", ", ".  ",  *\  ",  ",  post. 

4.  Acts  not  Charged— J^^ec^ton— One  convicted  of  adultery 
under  an  indictment  charging  one  specific  act  on  a  day 
named,  cannot  complain  on  appeal  that  evidence  of  more 
than  one  act  was  received,  where  there  was  no  proof  of  the 
commission  of  the  offense  on  the  day  charged  in  the  in- 
dicment,  and  it  does  not  appear  which  of  the  several  other 
acts  proved  was  first  shown,  and  no  request  for  an  election 
wi^  made.— State  v.  Smith,  440. 

4>.  Character— Good  character  is  not  a  defense,  but  should  be 
considered,  in  connection  with  all  the  other  facts,  in  determ- 
ining guilt;  its  weight  being  solely  for  the  jury.— State  of 
Iowa  V.  House,  68. 

^»  Escape— An  attempt  of  accused,  under  indictment,  to  escape, 
is  a  circumstance  proper  to  be  considered,  tbouiirh  it  tends 
to  prove  a  distinct  offense. — State  of  Iowa  v.  Wrand  and 
Hawley,  78. 

?•  Minutes  on  Indictment  no  Limitation— The  state  is  not  con- 
fined to  the  minutes  in  examining  the  witnesses. — Idem. 
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8.  Objeotions— Evidence  received  witliout  objection  in  a  crimi- 
nal case  need  nol  be  stricken. — State  of  Iowa  v.  Moats,  18. 

0.  Secondary  Evidence— In  a  prosecution  for  arson,  a  copy  of 
a  copy  of  an  insurance  policy  covering  the  burned  property 
is  not  admissible  as  secondary  evidence,  where  no  reason  is 
shown  for  not  introducing  the  copy  from  the  original. — State 
of  Iowa  V.  Cohen,  208. 

10.  WaX^e  Pretenses — Jury  Ques^lion—Froaeeuior,  an  eccentric  and 

weak  minded  man,  testified  that  accused  and  another  induced 
him  to  sign  a  deed  of  his  farm  by  representing  it  to  be  an  appli. 
cai  ion  for  insurance  and  that  he  received  no  money  therefor. 
The  person  who,  with  the  accused,  had  procured  the  deed,  tes- 
tilled  that  the  transaction  was  a  sale  of  the  farm,  and  that  the 
prosecutor  received  a  second  mortgage  on  it,  and  a  certain  sum 
in  cash,  the  proceeds  of  a  loan  made  on  the  farm  for  the  buyer, 
less  the  amount  of  the  prior  mortgage  thereon,  which  was  paid 
off;  a  receipt  for  the  money  alleged  to  have  been  paid  the  pros- 
ecutor was  produced,  but  he  testified  that  accused  had  induced 
him  to  sign  a  white  paper,  and  that  he  did  not  sign  the  receipt. 
The  mortgage  back  to  the  prosecutor  was  not  recorded  and 
delivered  until  accused  was  suspected  of  the  fraud,  and,  when 
the  deed  was  signed  by  prosecutor,  accused  and  the  other  person 
went  there  ready  to  close  the  bargain  and  with  the  papers 
prepared  for  signature.  Accused  retained  all  the  papers  and 
t  he  other  person  negotiated  the  loan  on  the  farm  before  its 
purchase.  Held,  that  a  conviction  for  obtaining  the  deed  by 
false  pretenses  was  warranted. — State  of  Iowa  v.  Moats,  18. 

11.  Mental  Capacity   of   Pbosecutob—Iu  a  prosecution  for 

obtaining  a  deetl  by  false  pretenses,  evidence  of  prosecutor^s 
mental  condition  subsequent  to  signing  it,  and  that  his  con- 
dition was  the  same  prior  thereto,  and  continued  unchanged 
up  to  the  time  of  the  trial,  was  admissible,  where  prosecutor 
was  a  witness,  to  aid  the  jury  in  understanding  his  strength 
of  mind  when  the  deed  was  signed  and  determining  hiscred- 
ibility.—ictem, 

12.  KviDETfCK—Bebutla^ — The  defense  to  a  prosecution  for  obtain- 

ing a  deed  by  false  pretenses  was  that  the  transaction  was  a 
sale  of  the  lands,  part  of  the  consideration  being  the  pay- 
ment of  money  to  prosecutor;  and  in  corroboration  thereof 
a  receipt  signed  by  prosecutor  was  produced.  Prosecutor 
testified  that  he  did  not  sign  the  receipt  but  signed  a  blank 
paper;  and  there  was  evidence  that  the  receipt  was  written 
by  accused.  An  accomplice  testified  for  accused  that  he 
went  to  prosecutor^s  place  alone  and  procured  the  receipt. 
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Held,  evidence  that,  on  the  day  when  the  receipt  wa» 
produced,  accused  was  seen  near  prosecutor's  house,  was 
admissible  in  rebuttal  of  the  accomplice's  testimony,  and  to 
corroborate  the  evidence  that  the  receipt  was  written  by 
accused. — Idem. 

Indlotment— See  %  \  ante,*  ••,  **,  post. 

18*  Information— ^mencfmen^ — An  information  before  a  justice  of 
the  peace  may  be  amended,  by  substitution,  in  the  district 
court  on  appeal.— State  of  Iowa  v.  Reilly,  785. 

14.  InBtruotione— Circumstantial  Evidence— Where  the  evi- 
dence is  wholly  circumstantial,  an  instruction  that  the  jury 
need  not  be  satisfied  beyond  a  reasonable  doubt  of  each  link 
in  the  chain  of  evidence  relied  on  to  establish  guilt,  it  being 
sufficient  if,  taking  the  testimony  all  together,  they  are  satis- 
fied of  guilt  beyond  such  doubt,  which  instruction  is  repeated 
iu  substance,  and  nowhere  limited  or  explained,  is  erroneous, 
as  authorizing  a  conviction  though  an  essential  fact  be  not 
proved  beyond  a  reasonable  doubt.    Such  a  charge  is  not 

\y  equivalent  to  an  instruction,  that  it  is  not  incumbent  on  the  state 

to  prove  beyond  a  reasonable  doubt  every  circumstance  offered 
in  evidence  and  tending  to  establish  a  fact  essential  to  convic- 
tion.—State  of  Iowa  V.  Cohen,  208. 

15.  Same— While  it  is  not  necessary  that  each  essential  fact  in  the 
chain  of  circumstances  solely  relied  on  to  connect  the 
accused  with  the  commission  of  the  offense,  when  separately 
considered,  should  be  found  beyond  reasonable  doubt,  yet  if 
conviction  depends  entirely  on  different  circumstances 
arranged  linkwise,  each  and  every  link  must  be  established 
beyond  a  reasonable  doubt.^Idem. 

10.  Same* Instruction  is  also  erroneous  as  requiring  the  jury  to 
pass  on  each  fact  separately. — Idem, 

17.  Same — The  rule  that  there  should  be  no  conviction  on  cir- 
cumstantial evidence  unless  the  facts  establish  the  guilt 
beyond  all  reasonable  doubt  and  be  incompatible  with  any 
reasonable  hypothesis  of  innocence,  does  not  refer  to  all  facts, 
but  to  such  as  are  essential  to  conviction.  State  of  Iowa  v.  I 

House,  68. 

18.  Reasonable  Doubt— An  instruction  defining  a  reasonable 
doubt  as  one  that  the  jury  are  able  to  give  a  reason  for  is 
erroneous,  as,  in  €ffec^,  placing  the  burden  on  defendant  to 
furnish  reasons  for  acquittal  and  as  requiring  jurors  to  give 
a  reason  for  their  conclusion.— State  of  Iowa  v.  Cohen,  S08. 


Small  Hgures  refer  to  subdivtsiuns  of  ludex.    The  others  to  pAge  of  report. 


d 


Index.  773 


-Crim.  Law    Continued 


19.  Requesting— An  appellant  who  did  not  ask  further  instruc* 

tions  cannot  complain  that  those  given  were  not  full  and 
explicit;  hence,  one  charged  with  seduction  cannot  complain 
that  the  court  in  its  charge  did  not  refer  to  evidence  con- 
cerning the  prosecutrix's  association  with  other  men  prior 
to  the  seduction,  where  the  issue  as  to  previous  chaste 
character  was  fully  submitted  to  the  jury,  and  nothing  fur- 
ther was  asked  —^tate  of  Iowa  v.  Olson,  667. 

20.  Same— In  a  case  where  the  evidence  is  wholly  ciroam- 

stantial,  and  the  court  charges  that  if  the  facts  are 
proven  beyond  reasonable  doubt,  sufficient  to  satisfy  the 
jury  of  defendant's  guilt  beyond  all  reasonable  doubt,  they 
may  convict — error  cannot  be  predicated  on  its  failure  to 
add,  of  Us  own  motion^  that  conviction  must  be  consistent 
with  every  reasonable  hypothesis  of  guilt,  and  inconsistent 
with  any  reasonable  hypothesis  of  innocence. ^State  of 
Iowa  V.  House,  68. 

51.  Jurors— Knowledge  of  Disqualifications— The  fact  that  a 
juror  was  a  member  of  the  jury  on  a  former  trial  of  the  case  is 
no  ground  for  a  new  trial,  though  counsel  for  accused  were 
unaware  of  that  fact,  where  it  does  not  appear  that  accused 
himself  bad  no  knowledge  thereof. — State  of  Iowa  v.  Bus- 
samus,  11. 

22.  Samb — That  a  juror  was  biased  on  his  voir  dire  and  concealed 
that  fact,  is  no  ground  for  a  new  trial,  unless  it  appears  that 
his  bias  was  unknown  to  accused.— State  of  Iowa  v.  Moats,  18. 

Jury  Question— See  ",  ante;  ",  «*,  «•,  post. 

.28  Larceny— i/ury  Question^ShoTlly  after  defendant  left  a  relative 's 
bouse,  where  he  bad  been  visiting,  they  missed  some  gold  coin 
and  paper  money.  No  one  else  except  the  family  had  free 
access  to  the  room  where  the  money  was  kept,  and  defendant 
knew  the  money  was  kept  there  and  was  once  found  in  the 
room  where  it  was  kept.  Defendant  purchased  a  ticket  to  a 
place  to  which  he  had  previously  stated  be  was  going,  but 
instead  he  went  directly  to  another  place:  claiming  to  have 
done  80  to  avoid  riding  on  a  freight  train.  The  following  day 
he  deposited  in  a  bank  in  the  latter  place  money  corresponding 
substantially  with  that  missed.  He  claimed  to  have  had  the 
coin  a  number  of  years,  keeping  it  in  a  purse  which  he  lost 
before  he  made  his  visit,  but  the  finder  testified  that  there  was 
no  gold  in  the  purse.  Defendant  had  a  small  account  with 
the  bank  and  claimed  to  have  had  a  large  amount  of  money  at 
interest  during  all  the  time  he  claimed  to  have  had  the  gold. 

Smal)  flKores  refer  to  subdivitiont  of  Index.    The  others  to  page  of  report. 
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He  does  not  explain  why  he  failed  for  so  lonff  to  deposit  the 
money  he  claims  to  have  carried,  nor  why  he  did  not  also  put  a 
on  interest.  Held,  that  a  conviction  of  larceny  was  sustained, 
though  defendant's  good  character  was  proven. ~  State  of  Iowa 
v.  House,  68. 

24.  FiNDiNO  Stolen  6ooDS->Property  stolen  at  the  same  time 

and  place  is  properly  received  in  evidence  against  one 
accused  of  stealing  other  property,  where  it  was  found  on 
the  person  of  one  jointly  indicted  with  accused;  they  being 
seen  together  before  and  after  the  burglary. — State  of  Iowa 
V.  Wrand,  78. 

25.  yiinoTB— Billiard  Hall— One  permitting  minors  to  be  in  a  room 
where  he  sells  cigars,  candy,  and  peanuts,  and  keeps  two 
billiard  tables,  on  which  people  generally  are  permitted  to 
play  poo]  at  a  fixed  fee  per  game,  violates  Code,  section  5002» 
prohibiting  the  keeper  of  a  billiard  hall  from  permitting  minors 
to  remain  therein.— State  of  Iowa  v.  Johnson,  245. 

26.  Minutes  on  Indictment~5ti^^ciene2^~The  grand  jury*s  min- 

utes of  the  evidence  of  a  witness  before  the  committing  magis- 
trate stated  that,  on  or  about  April  18tb,  P.,  marshal  of  B., 
apprehended  defendants  with  four  others,  in  the  stock  yards 
in  R.,  that  defendant  L.  was  first  arrested,  and  on  nis  person 
was  found  a  piece  of  black  veiling  and  a  portion  of  a  bolt  of 
dress  goods,  which  were  identified  by  M.  as  part  of  the  stolen 
property;  that  defendants  H.  and  B.  sold  W.  a  coat  and  vest,, 
which  were  identified  as  part  of  the  stolen  property,  on  the 
same  day.  Heldf  that  under  Code,  section  5272,  requiring  a 
"brief  minute  of  the  substance  of  the  evidence"  to  accompany 
the  indictment,  this  was  sufficient,  in^eonnection  with  the 
names  of  the  states'  witnesses  indorsed  on  the  indictment,  to 
apprise  accused  of  the  witnesses  the  state  would  call,  and  the 
matters  relating  to  which  they  would  testify.— State  of  Iowa 
V.  Wrand,  73. 

Objeotions— See  •,  ante. 

27.  Private  Counsel  for  State—An  objection  that  attorneys  inter- 

ested in  a  civil  action  in  which  a  recovery  was  asked  on 
account  of  matters  involved  in  the  criminal  prosecution,  were 
permitted  to  assist  in  the  criminal  prosecution,  contrary  to 
Code,  section  805,  made  for  the  first  time  on  motion  for  a  new 
trial  after  a  conviction,  is  too  late  where  it  does  not  appear 
that  the  court  knew  of  the  disqualification  of  such  attorneys, 
and  where  counsel  for  accused  knew  of  it  when  the  trial  com- 
menced, and  said  private  counsel  were  guilty  of  no  intentional 
wrong.— State  v.  Smith,  440. 
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Eeasonable  Doubt— See  ",  ante. 

28.  Seduction— Jury  Question— CAa«<t^y— A  findiDg  in  a  trial  for 

seduction  ttiat  the  prosecatiDg  witness  was  of  previous  chaste 
character  is  warranted  althoufi^h  there  was  evidence  that  od 
several  occasions  she  had  conducted  herself  imprudently  wWh 
others. — State  of  Iowa  v.  Olson,  667. 

29.  EviDBNCB— The  evidence  is  sufficient  to  establish  the  use  of 

seductive  arts  on  the  part  of  one  charged  with  seduction 
where  the  testimony  of  the  prosecuting  witness  in    that 
respect  is  strongly  corroborated  by  the  defendant's  letters 
to  her,  though  part  of  th^  arts  used  was  a  promise  to  marry^^ 
if  conception  occurred.— /dcm. 

30.  JNDiCTMBNT~An  indictment  charging  the  seduction  of  acertainr 

''unmarried  person'^  of  previously  chaste  character  suffi- 
ciently avers  that  the  prosecutrix  was  an  unmarried  womaiu 
— Idem, 

DAMAGES. 

!•  Duty  to  Mitigrate— A  physician  who,  in  an  -action  for  ii'jnry 
to  plaintiff's  leg,  had  testified  that  the  adhesion  was  not  to 
the  bone,  but  to  the  fasciae;  that  it  did  not  interfere  with  the^ 
range,  but  with  the  freedom  of  motion ;  that  the  wound 
might  l>e  painful  with  changes  of  the  weatijer,  and  would  be  so 
under  any  condition  of  weather  if  the  nerves  were  caught  up 
in  the  scar,  should  be  allowed  to  testify  whether  a  slight  surg> 
ical  operation,  involving  but  little  inconvenience  to  the  paiient» 
would  break  adhesion  and  restore  the  leg  to  its  normal  u-e,  so* 
that  there  would  be  no  retarding  of  motion,  or  special  incon- 
venience from  the  scar.— Bailey  v.  City  of  Centerville,  20. 

2.  Instructions— An  instruction,  in  an  action  for  personal  injury, 

that  the  jury  should  determine  to  what  extent  plaintiff  had 
been  disabled,  and  whether  such  disability  will  '^probably'* 
continue,  and  allow  her  for  such  disability  such  sum  as  the 
evidence  shows  her  entitled  to,  is  not  erroneous  as  allowing 
recovery  for  disability  other  than  what  the  evidence  showed 
was  reasonably  certain  to  continue,  especially  where  in  the 
same  instruction  the  jury  were  told  that  plaintiff  could  only 
recover  such  damages  as  were  caused  solely  by  the  accident,, 
in  determining  whether  there  would  be  future  damages.- /dem. 

3.  Instructions  and  Evidence— ^w^Mre   Pat7i— Submission  to 

the  jury  of  the  question  of  future  pain,  in  an  action  for  per- 
sonal injuries,  is  error;  there  being  no  evidence  that  there 
would  be  any,  and  plaintiff  seeming  at  the  time  of  the  triaL 
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to  be  well  of  his  injaries,  so  far  as  they  would  oaase  him 
pain.— Wheeler  v.  City  of  Boone,  285. 

4^  Married  Woman— Separate  Emplotment— Evidence  that  the 
plaintifiF.  a  married  woman,  owned  a  sewing  machine,  and  took 
iu  sewitag  regularly,  and  made  thereby  five  to  ten  dollars  a. 
month  is  evidence  of  a  separate  employment  sufficient  to  allow 
her,  in  an  action  for  personal  injury,  to  recover  for  loss  of 
earning  capacity.— Bailey  v.  City  of  Centerville,  20. 

^«  Earnings  of  Wife— In  an  action  of  a  wife  to  recover  dam- 
ages for  injuries  inflicted,  her  loss  of  time  cannot  be  con- 
sidered as  an  element  of  damages,  where  it  is  not  shown 
that  she  has  any  employment  apart  from  her  husband.— 
Denton  v.  Ordway,  487. 

((•  Measure  of  DamaGres— Where  plaintiff  was  entitled  to  recover, 
in  an  action  for  damages  for  the  breach  of  a  contract  for  the 
purchase  of  a  specified  number  of  articles,  of  several  different 
kinds,  to  be  manufactured  by  plaintiff,  and  furnished,  with 
"reasonable  promptness,"  on  defendant's  orders,  the  measure 
of  such  damages  for  the  articles  not  furnished  was  the  difito- 
ence  between  the  contract  price  of  the  class  thereof  on  which 
plaintiff  would  have  received  the  smallest  profit  and  the  cost 
to  plaintiff  of  manufacturing  the  number  thereof  which  would 
have  been  required  to  fill  such  contract,  making  a  reasonable 
deduction  for  the  less  amount  of  time  required  by  plaintiff,  its 
employes  ithd  factory,  for  the  release  from  the  trouble  and 
responsibility  incident  to  a  full  execution  of  such  contract  ou 
plaintiff's  part.— Kimball  Bros.  v.  Deere,  Wells  &  Co.,  676. 

7.  Excessive  VEDiCT—Where  plaintiff's  spine  was  permanently 
#  injured,  and  partial  paralysis  ensued,  in  an  accident  caused 

by  defendant's  negligence,  and  he  suffered  excruciating  pain, 
which  would  probably  continue,  a  verdict  of  $8,000  was  not 
excessive.— Stomne  v.  Hanford  Produce  Co.,  187. 

8.  Party  to  Suit— Damages  for  wrongful  attachment  should  not 

be  made  to  depend  upon  a  verdict  in  a  suit  to  which  respond- 
ent in  damages  was  not  a  party. — Miller  v.  Bsck  &  Co.,  575. 

5).  PleadinfiT—A  prayer  for  judgment  for  a  certain  amount  because 
of  permanent  injury  to  plaintiff's  leg  is  sufficient,  in  the 
absence  of  a  motion  for  more  specific  statement,  to  allow  a 
recovery  for  loss  of  earning  capacity  resulting  therefrom.— 
Bailey  v.  City  of  Centerville,  20. 

10.  Plka  AMD  Proof— In  a  counterclaim  for  breach  of  contract 
special  damages  not  necessarily  incident  to  the  breach,  such  as 
expense  in  introducing  goods  sold  the  agent  and  loss  of  profits 
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on  an  order  taken  by  another  agent  and  not  turned  over,  must 
be  pleaded. —Rosenberger  &  Co.  v.  Marsh  &  Co.,  47. 

!!•  Proximate  Oause—In  an  action  for  damages  for  permanent 
loss  of  health  resulting  from  extreme  fright  caused  by  the  neg- 
ligent manner  in  which  defendant  blasted  rock  near  plaintifif's 
house,  it  was  shown  that  plaintiff  was  accustomed  to  blasting* 
that  for  about  two  weeks  she  had  been  somewhat  startled  and 
annoyed  by  defendant's  blasting;  that  on  the  day  when  the 
extreme  fright  was  caused  she  had  been  warned  that  the  blast 
was  going  to  beset  off  and  left  the  house  for  a  place  of  safety, 
her  mother  remaining  in  the  house;  that  she  was  frightened 
about  her  mother,  and,  after  the  blast,  returned  to  the  house;  and 
the  house  and  furniture  was  somewhat  shattered  by  the  shock; 
and  that  her  mother  suddenly  collapsed,  and  plaintiff  thought 
she  was  dying.  Held,  that  plaintiff's  fright  was  not  caused 
directly  by  the  blast,  but  by  her  mother's  condition,  and  that 
she  could  not  recover. — Mahoney  v.  Dankwart,  321. 

DAMS. 

!•  Oonstitukional  Law— Laws  Seventeenth  General  Assembly, 
chapter  188,  which  provide  that  the  owner  or  owners  of  any 
dam  or  obstruction  across  any  water  course  in  this  Stat^  shall 
within  a  reasonable  time  construct  and  maintain  over  and 
across  said  dam  a  fish  way  which  will  afford  a  free  passage  for 
tish  up  and  down  and  through  said  water  course,  and  that  any 
dam  not  so  provided  within  a  reasonable  time  shall  be  abated 
as  a  public  nuisance,  is  not,  as  to  one  who  owns  on  both  sides 
of  a  stream,  and  who  has  maintained  a  dam  there  for  twenty- 
three  years,  unconstitutional,  as  depriving  him  of  his  property 
without  due  process  of  law;  nor  does  such  act  constitute  a 
taking  of  private  property  for  public  use  without  just  compen- 
sation.— State  of  Iowa  v.  Baardsley,  895. 

H.  Polioe  PoTxrer— The  requirement  by  the  legislature  that  dams 
across  streams  shall  be  so  constructed  as  not  to  interfere  with 
the  passage  of  fish  is  a  legitimate  exercise  of  the  police  power 
of  the  state. — Idem. 

3.  NuisANOB— It  is  the  province  of  the  legislature,  within  the 

fundamental  limitations  upon  its  authority,  to  prescribe 
what  shall  constitute  a  nuisance.— /(Icm. 

4.  Presoription— By  maintaining  a  dam  for  twenty   years   the 

owner  does  not  acquire  a  prescriptive  right,  as  against  the 
power  of  the  state  to  compel  the  erection  of  fish  ways.— /dem. 

DECEDENTS  — PERSONAL  TRANSACTIONS  WITH  — See  Es- 
tates, *,  »,  •,  '. 
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DEEDS — See  DuREAS;  Evid.,  •,  **;  Mtges.,  •;  Sales,  *. 

1.  Husband  and  Wife— Ratification— To  prove  that  a  wife  rati- 

fied a  mortgage  by  her  husband,  it  was  shown  that  she  after- 
wards Joined  in  a  qnitclaim  deed  to  the  land,  never  disclaimed 
her  hu8band*s  act,  and  made  no  defense  to  the  forecloure. 
Seldy  that  this  was  insufficient. — Waughtal  v.  Kane,  £68. 

2.  Preemption—DowER — Where  a  husband  preempted  land  and 

paid  for  it  by  a  land  warrant,  his  wife  acquired  a  dowabk 
interest  in  the  land  which  could  not  be  taken  away  by  a  con- 
veyance made  by  her  husband  alone.— Purcell  v.  Lang,  198. 

8.  Bi^ht  to  Bepurohase— A*deed  reserved  to  the  grantor  the  right 
to  repurchase  at  a  certain  price  within  two  years.  A  witness  who 
heard  the  negotiations  testified  that  it  was  agreed  that  if  the 
grantor  desired  to  take  the  land  off  the  grantee's  hands,  at  a 
certain  price,  within  two  years,  the  latter  would  redeed  it  to 
him.  The  grantor  testified  that  he  reserved  the  right  to  repur* 
chase  by  paying  the  sum  named  in  the  deed,  ''which  was  only 
given  for  securing  the  same  as  a  mortgage."  The  grantee 
testified  that  he  was  to  deed  the  land  back  within  two  years  ''if 
he  still  owned  it.'*  Held,  that  the  evidence  did  not  sustain  the 
grantor's  contention  that  the  deed  was  a  mortgage.  Besides, 
as  the  arrangement  to  reconvey  created  nothing  but  an  option 
to  repurchase,  the  grantor  made  no  debt  for  a  mortgage  to 
secure.— McLaughlin  v.  Boyce,  254. 

4.  Demand— Where  a  deed  provided  that  the  grantor  might 
repurchase  of  the  "grantee  or  his  assigns**  within  a  certain 
time,  a  demand  and  tender  by  the  grantor  to  the  grantee, 
with  knowledge  of  the  sale  of  the  land  by  the  latter  to  a 
third  person>  are  not  sufficient:  they  should  be  made  to  the 
assignee.— /c2em. 

DELIVERY-See  Mtgs.,  ". 

DEMAND-See  Appeal,  ";  Deeds,  *;  Quiet  Title,  », «. 
DEMURRER— See  Breach  of  Promise,  »,  ><>. 
DIRECTED  VERDICT— See  Pract.,  ». 

DIVORCE. 

1.  Oonniva>noe  in  Adultery — Adultery  of  a  wife,  committed  with 

a  spy  employed  by  the  husband  to  test  the  wife's  virtue,  does 
not  entitle  him  to  a  divorce. —May  v.  May,  1. 

2,  Condonation— A  husband's  acts  of  cruelty,  for  which  the 

wife  is  largely  to  blame,  are  condoned  by  her  failing  to 
make  complaint,  apologizing  for  her  own  conduct,  and  con- 
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tinuiDg  to  live  with  him,  where  no  future  danger  to  her/  life 
or  health  are  to  be  apprehended. — Idem. 

'NLarriSLge— Presumptions — On  the  issue  whether  a  claimant 
under  a  policy  is  legally  a  beneficiary  of  a  life  policy  as  the 
legal  wife  of  the  insured,  it  will  be  presumed  that  he  obtained 
a  divorce  from  a  first  wife  before  he  married  claimant. — Par- 
sons V.  Grand  Lodge,  A.  O.  U.  W.,  6. 

DOWER— See  Dbeds,  *;  Husband  and  Wifb,  ». 

DRAINAGE  PETKTION. 

"Adjacent  Owner**  Defined— -** Adjacent  ownera/'  within 
Code  1878,  title  10,  chapter  2,  requiring  a.  petition  for  a  ditch 
to  be  signed  by  *'a  majority  of  persons  resident  in  the  county, 
owning  land  adjacent  to  such  improvement,  ♦  »  '•  setting 
forth  the  uecessity  of  the  same,**  are  the  owners  of  land  abut- 
ting on  the  improvement,  and  not  the  owners  of  all  the  land 
within  the  congressional  subdivision  through  which  it  runs. — 
Worm  ley  v.  Board  of  Supervisors,  238. 

DURESS. 

1.  Reoonveycince— An  instrument  which  is  executed  by  a  man  of 

twenty-seven,  not  acting  under  physical  restraint,  will  not  be 
set  aside  for  duress,  the  weight  of  evidence  as  to  threats  being 
that  none  were  made,  and  no  corroborating  circumstances- 
being  shown.— Gait  v.  Pro  van,  561. 

2.  Parties— An  action  to  set  aside  a  deed  reoonveying  land  that 

had  been  previously  conveyed  to  a  grandson  by  his  grand- 
mother when  she  was  of  unsound  mind,  and  to  have  the  deed 
executed  by  her  adjudged  to  be  valid,  cannot  be  successfully 
maintained  by  the  grandson,  though  his  deed  reconveying 
the  land  to  her  was  executed  at  the  instance  of  interested 
third  parties,  who  were  intermeddlers.— /rfem. 

ELECTION— See  Appeal,  »;  Plead.,  *,». 

ELECTIONS. 

!•  Australian  Ballot— Appeal— i?«v*€«;  for  Jppellee- One  who 
wios  below  may  show  without  appealing  or  assigning  error, 
that,  upon  the  face  of  the  record,  the  court  below  erroneously 
ruled  against  him  and  that  if  the  right  ruling  had  been  made  the 
error  against  appellant  would  be  harmless.— Voorhees  v.  Ar- 
nold, 77. 

2.  Trial  De  Novo— The  question  whether  a  mark  on  a  ballot 
was  deliberate  and  usable  to  identify,  is  not  tried  de  novo  on 
appeal — Idem. 
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8*  Identification  Marks— Under  cod^,  sections  1119,  1120,  pro- 
viding tliat  election  ballots  must  be  marked  with  a  cross  in  the 
circle  at  the  head  of  a  ticket,  or  in  squares  opposite  the  names 
of  the  candidates,  and  that  ballots  marked  in  any  other  waj, 
**80  that  such  mark  may  be  used  for  the  purpose  of  identifying 
such  ballot/*  shall  be  rejected — where  the  unauthorized  mark 
is  not  of  a  character  to  be  readily  used  for  such  purpose,  or  is 
made  accidentally  or  through  inexperience  in  the  use  of 
a  pencil,  the  ballot  must  be  counted,  but  where  the  mark 
may  be  so  used  and  is  made  deliberately,  the  ballot  must  be 
rejected . — Idem. 

4.  Same— The  law  does  not  recognize  the  writing  of  a  name  on 
the  ballot  except  by  inserting  it  in  the  ballot  in  the  proper 
place.— /dew. 

5*  Same— Where  the  voter  writes  the  name  of  a  person  below  the 
printed  ticket  on  the  margin  of  the  ballot,  the  ballot  must 
be  rejected. — Idem. 

6.  Same— Where  the  printed  ticket  has  a  blank  in  which  to  write 
the  name  of  a  candidate,  and  the  voter  places  a  cross  in  the 
square  opposite  such  black,  but  writes  no  name  therein,  the 
ballot  must  be  rejected.— idem. 

?•  Same— Where  a  part  of  the  ticket  of  one  party  is  printed  at 
the  bottom  of  the  ballot,  with  blanks  in  which  to  write  the 
names  of  candidates,  and  the  voter  marks  his  ballot  in  the 
squares  only,  placing  a  cross  therein  opposite  the  candidates 
of  that  party,  except  in  one  instance,  and  writes  the  name 
of  a  candidate  in  one  of  the  blanks,  but  does  not  place  a 
cross  in  the  opposite  square,  the  ballot  must  be  rejected. — 
Idem, 

8.  Same — Where  the  voter  writes  the  name  of  a  constable  below 

and  on  the  margin  of  a  ticket,  without  making  a  cross,  the 
ballot  should  be  rejected.— /dem. 

9.  Same — There  are  cases  where  the  cross  has  many  additional 

marks,  made  in  an  eflfort  to  mark  properly,  where,  yet,  every 
additional  mark  makes  a  wider  departure  from  a  correct 
cross  and,  in  some,  there  is  more  than  a  crops.  Yet,  these 
should  not  be  rejected  unless  the  departure  was  deliberate 
and  may  be  used  to  identify.  la  fact  the  departure  may  be 
so  complicated  that  it  may  be  held,  as  matter  of  law,  not  to 
constitute  an  identification  mark,  for  the  reason  that  the 
maker  could  not  well  describe  it  to  another. — Idem, 

10.  Jury  Question— A  doubtful  question  as  to  whether  unauthorized 
marks  were  made  with  deliberate  intent,  and  can  be  used  to 
identify  the  ballot,  is  one  of  fact  for  the  trior.— Idem. 
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11.  Same — Where  a  voter  marks  his  ballot  in  the  squares,   in 

several  of  which  it  is  doubtful  whether  the  lines  really  form 
a  cross,  and  in  one  of  which  the  lines  just  meet,  so  that  no- 
cross  is  formed,  the  question  whether  the  departure  from  the 
prescribed  markings  was  deliberate,  or  merely  accidental  or 
careless,  is  one  of  fact  for  the  trior. — Idem. 

12.  Same—Where  a  voter  marks  a  ballot  in  the  squares  opposite 

the  names  of  the  candidates  of  one  party,  except  in  three 
instances,  and  opposite  the  name  of  the  other  party  for  one 
of  the  same  offices  is  a  dirty  spot,  as  if  rubbed  with  the  finger, 
covering  and  extending  below  the  square,  but  without  the 
slightest  indication  of  the  making  of  a  cross  in  the  square,  the 
finding  of  the  court  on  the  doubtful  question  of  the  voter's 
intent  and  the  effect  of  such  marking  must  prevail. —  idem, 

IS.  Same—Where  a  voter  places  a  cross  in  the  circle  at  the  head 
of  the  ticket  of  one  party,  draws  a  line  from  the  top  of  the 
perpendicular  line  of  the  cross  downwards  to  the  horizontal 
at  an  angle  of  about  thirty  degrees,  places  a  cross  in  the 
circle  opposite  the  ticket  of  another  party,  and  then  attempta 
to  rub  it  out,  and  leaves  a  dirty  spot  much  larger  than  the 
circle  and  faint  tracings  of  the  cross  in  the  circle,  the  rejection 
of  the  ballot  will  not  be  interfered  with. — Idem. 

ERROR  WITHOUT  PREJUDICE -See  Bastards,  «, »,  *. 

Efc^TATES. 

1*  Antenuptial  Oontraot  —  Legatees  and  Devisees  — Au  ante- 
nuptial contract,  providing  for  the  payment  annually  of  a 
stated  sum  of  money  to  a  testator's  widow,  is  a  charge  upon 
the  personal  estate  of  the  testator,  and  real  estate  devised  by 
the  will  cannot  be  subjected  to  the  payment  thereof,  though 
all  personal  estate  has  been  bequeathed  by  the  will  and 
the  legacy  has  been  materially  diminished  by  a  judgment 
awarding  the  widow  a  distributive  share  in  such  personal 
estate.— Pitkin  v.  Peet,  480. 

2.  Olahns— Fa YMBNr— ^urcteno/ Proo/— The  provision  of  Code,, 
section  3340,  that  the  burden  of  proving  that  a  claim  is  unpaid 
shall  not  be  placed  on  the  party  tiling  a  claim  against  the  estate, 
applies  to  a  claim  for  board  of  decedent,  so  that  it  is  necessary 
to  prove  only  the  contract  therefor  to  establish  a  prima  facie 
case,  but  where  the  purpose  of  plaintiff  in  an  action  against 
testatrix^s  estate,  on  a  claim,  in  introducing  her  will,  made 
just  before  her  death,  is  not  apparent,  except  that  plaintiff's 
counsel,  in  argument,  refers  to  a  direction  therein  that  all  just 
debts  of  testatrix  be  paid,  the  declaration  therein  **1  owe  no 
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debts  to  aoyone/*  is  sufficient  to  require  plaintiff  to  prove  that 
his  claim  was  not  paid.— Murphy  v.  McCarthy,  38. 

8.  ARTiFicrAL  Person— Pleading—Under  Code,  section  8338,  e< 
siq  ,  requiring  claims  against  an  estate  to  be  entitled  in 
the  name  of  the  claimant  against  the  administrator  of  the 
estate,  as  such,  with  the  name  of  the  estate,  etc.,  the  claimant 
need  not  aver  in  what  capacity— whether  as  a  corporation, 
partnership,  or  person— it  acted  in  presenting  the  claim,  as  is 
required  in  ordinary  actions  by  section  86^7,  unless  the  plead- 
ing is  assailed  by  motion.— University  of  Chicago  v.  Emmert, 
600. 

4.  Evidence— Transaction  WITH  Decedent— Te^Wmowjro/ ^t«- 

band  and  WifC'-Code,  section  4604,  providing  that  po  party  to 
an  action,  and  no  husband  or  wife  of  any  party  shall  be  exam- 
ined as  a  witness  in  regard  to  any  personal  transaction  between 
such  witness  and  a  person  deceased,  does  not  prohibit  the  hus- 
band of  plaintiff  from  testifying  to  a  conversation  between 
plaintiff  and  deceased  in  which  the  husband  did  not  participate. 
—Allison  V.  Parkinson,  154. 

5.  Evidence  of  Secretary  of  Claimant— In  an  action  by  an 

artificial  person  against  a  decedent's  estate,  the  secretary  of 
plaintiff,  not  shown  to  have  any  interest  in  the  result,  if  not 
incompetent  to  testify  to  a  personal  transaction  with  de- 
ceased.— University  of  Chicago  v.  Emmert,  500. 

^«  Bxeoutors  and  Administrators— Powers  to  Bind  Estate— 
An  administrator  cannot  bind  bis  estate  by  contract,  except 
pursuant  to  statutory  authority —Yal ley  National  Bank  v. 
Crosby,  651. 

7»  Same — Even  if  the  authority  of  an  administrator  over  real 
estate  conferred  by  Code  1873,  sections  2402,  2403.  2404, 
authorizes  borrowing  money  for  its  benefit,  that  can  be  done 
only  on  due  notice  of  those  interested  in  the  eiinte. —Idem. 

8,  Rule  Applied— A.Q  administrator  cannot  bind  the  estate  for 
money  borrowed  for  repairs,  but  not  needed  nor  used  by  the 
estate,  on  order  of  the  court,  without  notice  to  the  heirs; 
and  such  action  is  not  validated  by  an  ex  parte  order  of  the 
court,  authorizing  bim  to  execute  notes  therefor  in  his 
capacity  as  administrator. — Idem. 

t).  Estoppel  -  Knowledge  by  a  mother  of  the  fraudulent  intention 
of  her  son  in  executing  a  mortgage  will  not  estop  her  to 
maintain  an  action  as  administratrix  of  the  son  to  s^  aside 
the  mortgage  as  fraudulent.  —Lee  v.  Marion  Savings  Bank, 
716. 
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10.  Evidence— In  aa  action  by  an  administratrix  to  cancel  an 

alleged  fraudulent  mortg^ag^e  executed  by  the  intestate, 
evidence  of  what  he  told  her,  before  his  death,  concerning 
the  mortgage,  is  inadmissible  to  show  that  she  had  knowl- 
edge of  its  invalidity  before  her  appointment,  and  of  the 
subsequent  sale  of  the  mortgaged  property.— /rfem. 

11.  Heirs—BASTABD— i^eco^nt/ton — The  children  of  an  illegitimate 

daughter  of  testator^s  brother  are  entitled  to  a  share  in  a  devise 
to  his  heirs,  in  the  right  of  their  grandfatder,  when  he  and 
their  mother  are  both  dead,  and  she  bad  been  recognized  by 
her  father  as  his  child,  so  as  to  be  entitled  to  inhecit  from 
him.— Johnson  v.  Bodine,  594. 

12.  Judgment  Against— Under  McClain*8  Code,  section  8781,  pro- 

viding that  damages  for  wrongful  death  shall  be  disposed  of 
as  personalty  of  the  decedent,  and  shall  not  be  liable  for  his 
debts,  where  he  leaves  a  child,  wife  or  parent,  money  recovered 
for  the  wrongful  death  of  a  person  leaving  a  father  and  mother 
and  no  wife  or  child  immediately  descends  to  the  father  and 
mother  in  equal  shares,  and  their  interest  therein  may,  after 
payment  of  the  judgment  into  court,  be  applied  in  payment  of 
a  judgment  against  them, — Cassady  v.  Grimmelman,  695. 

18.  Evidence — In  equitable  proceedings,  under  Code  1873,  sections 
8150,'  8154,  to  compel  a  judgment  debtor  to  apply,  in  satisfac- 
tion of  the  judgment,  moneys  which,  as  administrator  of  the 
estate,  he  holds  for  himself  individually,  as  his  distributive 
share  of  such  estate,  decedent's  unprobated  will,  not  pleaded 
either  in  bar  or  in  abatement  is  immaterial. — Idem. 

14.  Parties — In  a  proceeding  to  subject  to  the  payment  of  a  judg* 
ment  the  interest  of  one  of  the  next  of  kin  of  a  decedent  in  a 
judgment  recovered  for  negligently  causing  the  death  of 
said  decedent,  the  other  nex't  of  kin  are  not  necessary 
parties. — Idem. 

15*  Remedies — An  administrator  who  is  also  an  heir,  is  not  subject 
to  garnishment  for  his  distributive  share  to  satisfy  a  judg- 
ment against  himself  individually.  And  there  being  no 
adequate  legal  remedy,  equity  will  compel  a  judgment 
debtor  who,  a^  administrator  of  an  estate,  has  possession  of 
moneys  belonging  to  himself  individually,  as  his  distributive 
share,  to  apply  such  moneys  in  payment  of  the  judgment. — 
Idem. 

16.  Hkirs,  Per  Capita  and  Pkr  Stirpes— Where  a  testator  leaves 
his  estate  to  his  two  brothers  for  life,  with  the  remainder  to  be 
"divided  between  my  beirs-at-law,"  the  heirs,  consisting  of 
children  and  grandchildren  of  deceased's  brothers  and  sisters, 
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take  per  stirpes,  aod  not  per  capita,  unless  the  will  manifests  a 
different  intention. — Johnson  v.  Bodine,  504. 

ESTOI?PEL-See  Attach.,  *;  Contracts,  »;  Estates.  •;  Mtos.,  ".  », 
",  ";  Redemptions,  *. 

EVIDENCE— See  Agency,  \  \  *,  \  •;  Bastaeds.  >, »,  •, »;  Bbeach 
OF  Promise,  ',  \  »,  *, ».  •,  ^  Contracts,  »S  ",  *»;  Crim  Law, 
*,  •,  •. ".  ".  ".  ",  ", '%  ",  ".  ^  *•,  *•. ";  Estates,  *.  *, »,  ",  ";  Fraud. 
CoNv..  '. «. «.  *,  •;  Intox.  Liq.,  •.  ^^  ",  ";  Mal.  Pros.,  \  *;  Mux. 
CoRP.,  »,  •,  \  ».  •;  Pract.,  ",  »,  »,  ",  ".  ".  ".  ";  Wills.  ^  •,  •,  »*. 

Abbreviations— See »»,  post 

1 .  Admissibility— In  an  action  for  the  price  of  goods  sold,  letters- 

written  by  defendant,  and  containing  admissions  of  liability  to 
the  amount  of  plaintiff's  claim,  with  the  exception  of  a  few 
small  items,  and  inclosing  a  note  for  the  amount,  less  such 
reductions  are  admissible,  even  though  an  offer  of  compromise, 
where  containing  statements  of  fact  proper  to  be  considered 
by  the  jury.— Rosen berger  &  Co.  v.  Marsh  &  Co.,  47. 

2.  Same— Defendants  statement  to  a  third  person,  in  plaintiff's 

absence,  before  executing  the  note  sued  on,  expressive  of  his 
reluctance  is  inadmissible,  though  the  statement  was  commu- 
nicated to  plaintiff  who  replied  that  the  note  was  to  be  used  only 
as  collateral.— Clement  v.  Dry  bread,  701. 

8.  Rule  Applied— Defendant  sent  a  note  payable  to  plaintiff  in 
response  to  plaintiff's  letter  stating  that  he  desired  to  use  it  in 
his  bank,  and  that  he  would  credit  it  on  defendant's  cash 
account,  and  would  take  care  of  it  when  due.  Held,  in  an 
action  on  the  note,  that  the  letter  constituted  a  written  con- 
tract, the  ambiguity  in  which  could  be  explained  by  parol 
evidence  as  to  the  status  of  the  parties  when  the  note  was 
executed,  and  hence  it  might  be  shown  whether  defendant  was 
then  owing  plaintiff.-- /dctn. 

4.  Same.  But  evidence  of  plaintiff's  declaration  that  the  note  was 
to  be  used  by  him  only  as  collateral  was  not  admissible.— 
Idem. 

o.  Agency —See  ",  ",  po»(— Under  a  claim  for  a  breach  of  a  contract 
made  by  the  agent  of  the  adverse  party,  the  latter  may  prove 
the  actual  authority  given  such  agent.— Rosenberger  &  Co.  v. 
Marsh  &  Co. ,  47. 

Appointment— See  ^,  ante. 

0.  Authority  of  Sigrner  for  Corporation— A  contract  being 
assigned  by  an  artificial  person,  it  was  competent,  as  showing 
his  authority,  to  prove  the  official  position,  with  the  assignor 
of  the  person  who  attached  its  name  to  the  assignment.- Uni- 
versity of  Chicago  v.  Emmert,  500. 
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7.  Bank  President—KNOWLEDGE— That  the  president  of  a  bank 

knows  of  the  desire  of  a  shipper  of  goods  to  prevent  the  ship- 
ment from  being  seized  on  a  certain  claim  against  him,  does  not 
deprive  the  former  of  the  right,  in  good  faith,  to  secure  the 
bank  for  advances  made  to  the  shipper  by  having  the  ship- 
ments changed  to  his  own  name.— Lhu  v.  MarioD  Savings 
Bank,  716 

8.  SdJne — A  bank  is  bound  by  the  acts  of  its  president  in  respect 

to  a  transaction  between  him  and  a  third  person  and  by  his 
knowledge  of  the  latter's  purpose  to  defraud  his  creditors 
in  such  transaction.— ic/er/f. 

9.  Recitals  in  Dbbd — Recitals  in  a  receiver's  deed,  of  his  appoint- 

ment, the  order  of  sale,  and  the  sale  to  grantee,  are  not,  as 
against  a  third  person,  prima  fucie  evidence  of  his  appoint- 
ment and  authority  to  make  the  conveyance,  and  the  court's 
indorsemebt  of  its  approval  on  such  receiver's  deed  is  not  of 
itself  sufficient  to  dispense  with  proof  of  the  facts  recited. — 
Lawless  v.  Stamp,  601. 

Bcuiks—See  *.*,  *,  ante;  ",  post, 

10.  Breach  ofWarranty- See  *»,  ",  ",  po5/— One  who  makes  a 

conditional  sjile  of  an  euflcine  and  who,  after  reclaiming  it  for 
failure  of  the  purchaser  to  comply  with  his  contract,  is  sued 
for  rescission  of  the  contract  and  return  of  the  consideration 
for  breach  of  warranty,  may  testify  that  after  reclaiming  the 
engine  it  did  good  work  while  in  the  same  condition  as  when 
sold  to  plaintiff.— MoXay  v.  Johnson,  610. 

1 1.  Same— Where  the  defense  to  an  action  for  the  breach  of  a  war- 

ranty of  a  machine  was  that  its  failure  to  do  the  work  war- 
ranted was  due  to  the  incompetence  of  the  operator,  evidence 
that  a  year  after  the  purchaser  had  abandoned  it,  while  in  the 
same  condition  as  when  the  purchaser  had  it,  and  operated  by 
others,  the  work  done  by  it  fu  filled  the  warranty,  is  admissi- 
ble.—Swanson  V.  Allen,  419. 

Burden  of  Proof— See  ",  post. 
Oompetency— See  ", ",  *•,  post. 
Oomproinise — See  S  ante. 
Oonstruction— See  ",  *',  post. 

12.  Oonstruction  of  €haaranty—i4rfmi5si6i/iY2/— Letters   written 

by  a  guarantee  to  his  guarantor  subsequent  to  the  making  of 
.the  contract  of  guaranty,  and  containing  self-serving  declara- 
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tions,  are  not  admissible  in  evidence,  in  action  upon  the  guar- 
anty, as  an  aid  to  the  proper  construction  of  the  contract, 
where  sach  declarations  are  irrelevant  to  any  issue  in  the  case, 
and  the  contract  is  clear  and  unambigtious. — Thilmany  v. 
Iowa  Paper- Bag  Co..  857. 

Oontaraots— Sie  ".», «  ^  post. 

IS.  Burden  of  Proof— The  burden  is  upon  the  buyer  of  goods 
under  a  contract  providing  for  payment  out  of  the  profits 
alone  but  requiring  him  to  make  periodical  remittances  of  the 
proceeds  of  sales,  to  show  that  he  had  nothing  to  remit,  where 
the  seller  insists  that  the  terms  of  payment  in  the  contract 
have  ceased  to  be  binding  by  his  failure  to  make  weekly  remit- 
tances and  that  the  indebtedness  has  become  due  and  payable* 
—Clement  v.  Dry  bread,  701. 

14.  Interpretation— Where  defendant  bad  contracted  to  purchase 
^f  plaintiff  manufactured  articles  of  certain  specified  kinds  and 
the  contract  was  not  ambiguous,  it  was  proper,  in  an  action  on 
such  contract  to  reject  evidence  that  plaintiff  had  manufac- 
tured and  set  aside  for  defendant  articles  of  other  kinds,  not 
mentioned  in  such  contract. — Kimball  Bros.  v.  Daere.  Wells  & 
Co.,  676. 

Oontradiotion— See  •«.  post. 
OorporationB— See  »,  ante. 

15*  Oross-Bxamination  --In  an  action  for  breach  of  a  contract  of 
agency  to  sell  cigars,  where  the  agents  (jobbers  of  cigars,  etc.) 
claimed  a  loss  of  trade  because  of  being  deprived  of  the  sale 
of  such  cigars,  alleged  to  be  of  high  quality,  the  principal  may 
cross-examine  one  of  the  agents  with  reference  to  the  manufac- 
ture and  sale  in  the  agent's  town  of  another  cigar  known  by 
the  same  name  as  the  principaPs  cigar,  and  their  respective 
merits. — Rosenberger  &  Co.  v.  Marsh  &  Co.,  47. 

10.  Same — Where  defendants  claimed  an  exclusive  and  continuing 
contract  to  sell  plaintiff's  cigars,  defendant  may  be  cross- 
examined  as  to  whether  he  considered  the  contract  binding 
on  him. — Idem, 

17*  Deolarations — Declaration  of  a  president  of  a  bank  made  when 
he  was  not  transacting  the  business  of  the  bank  are  not  admis- 
sible against  it. — Lee  v.  Marion  Savings  Bank,  716. 

18.  Declarations  as  to  Tifle— Declarations  affecting  one's  title 
to  personal  property,  made  previous  to  his  acquiring  title 
thereto  under  a  bill  of  sale,  are  not  competent  evidence  a^inst 
him  to  defeat  his  title. — Tattle  v.  Cone,  468. 
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Deeds— See  •,  ante. 

19.  Dei>osltloiis- Fartanc« /rom  Notice — Under  a  nottce 

depositions  of  J.  T.  LangUy,  John  Poller,  Ode  Terrell 
Berlin,  were  takea  the  depositions  of  J.  T.  Longley,  J 
S.  Poller,  a.  Orren  Tyrrell,  aod  A.  B.  Berlin.  Held.  1 
variance  was  tutal.— H  irlan  t.  Uichmand,  101. 

20.  Exolueion— See  ".  pom—Prp.'nmjition—'l'ht  presumptio 

tliat  evidence  offered  by  a  part;  will  be  favonible  to  lii: 
in  excluding^  It  ia  not  waived  bv  (ailing  to  mike  a  8 
AS  to  what  it  is  proposed  to  prove,  where  tiie  cliaracte 
answers  is  evident  trom  the  nature  of  the  questions  -S 
V  Allen,  4111. 

—In  an  action  arising  out  of  a  breach  of  warra 
HUglae,  which  was  to  be  delivered  to  plaintiff 
ftood  condition,  defendant,  an  expert  wltnesa,  in  9n[ 
his  claim  that  its  failure  to  work  was  due  to  plalntil 
maDa{;eraent,  maj  be  asked  to  state  whether  it  would  ha 
i'upossible  for  the  valve  in  the  eogiDe  if  in  {[ood  coudilic 
il  left  his  shop,  with  a  oompetent  engineer,  on  the  Iri; 
to  have  bee  ime  worn  as  he  found  it  when  it  was  subse 
returned  to  him  b;  plaintiff  — McKt;  v.  Johuson,  QlO. 

22.  Same^Au  expert  may  testify  as  to  the  duty  of  the  eng 

lieep  theaetscrewa  tight,  and  that  it  would  have  been  Imi 
fur  the  engine,  aonsldering  its  condition  when  sold  i 
amount  of  work  done,  to  have  been  In  the  condition  ii 
it  was  returned,  it  it  had  been  in  the  hands  of  a  ooi 
engineer.— /dem. 

23.  S«M!t.    In  a  suit  to  rescind  a  contract  fur  the  purchu 

engine,  when  the  question  is  as  to  the  condition  of  the 
when  delivered,  and  its  treatment  while  in  posses 
plaintiff,  a  witDess  cannot  give  his  opinion  as  to  pi 
oiimpeteoc;  to  run  an  engine. — Idem. 

24.  CoHFETBNCY— A  witness  who  is  familiar  with  wire  oabl 

working  about  and  with  them  For  many  years,  and  has  i 
cables  on  elevators.  Is  competent  to  testify  as  an  exper 
question  as  to  the  safety  of  a  partly  worn  cable  on  an  e 
although  he  has  never  constructed  an  elevator. — Sic 
Hanford  Produce  Co.  187. 
2.».  Slime — Ttiat  witness  is  a  practicing  physician  does  not 
him  competent  to  state  the  value  of  nursing.  But  wh 
told  what  disease  was  attended,  the  condition  of  Che 
and  the  care  required,  a  statement  by  such  witness 
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ddioial  in  the  part  admitted,  the  reading  of  a  part  of  the 
excladed  portion,  mthout  further  objection,  was  not  sufficient 
p^round  for  the  grantinj^  of|anew  trial.— Kimball  Bros.  v.  Deere, 
Wells  &  Co.,  676. 

Hypothetioal  Questions— See  *«,  ante, 

SO,  ^  Impeetohment  of  Pleeuiing— Estoppel— Where  plaintiff  liled 
a  verified  reply  to  an  answer,  he  is  presumed  to  have  known 
the  contents  of  the  reply,  and  of  the  answer  to  which  it  was 
directed;  and  hence  the  question  asked  him  on  cross-examina- 
tion, if  he  knew  the  contents  of  the  answer  when  he  verified 
his  reply  denying  it,  is  immaterial. — Morey  v.  Laird,  670. 

87.  Intent— When  it  is  material  to  determine  the  motive  or  inten- 

tion with  which  an  act  was  done,  the  testimony  of  the  person 
doiog  it  as  to  his  motive  and  intention,  is  competent  evidence. 
— Kruse  v.  Seiffert  &  W.  Lumber  Co.,  852. 

88.  Bule  Applied— On  an  issue  whether  a  note  taken  by  an  employe 

from  the  agent  of  the  master  for  wages  due  him  was  taken  in 
payment,  the  employe  may  testify  as  to  the  intent  with  which 
he  took  the  note.— ie^etn. 

89  Judicial  Notioe— The  court  takes  judicial  notice  that*'acct'* 
stands  for  * 'account.'* — Heaton  v.  Ainley,  112. 

40.  Leadingr  Questions— ^idcre^ion — The  trial  court  has  consider- 

able discretion  in  allowing  leading  questions  on  direct  exami- 
nation, especially  where  the  witnensdoes  not  readily  understand 
the  English  language.— Kruse  v.  Seiffert  &  W.  I^umber  Co.,  852. 

41.  Life  Tables—Where  there  was  evidence  .that  a  servant's  injuries 

were  permanent,  life  expectancy  tables  were  properly  admitted . 
—  Stomne  v.  Hanford  Produce  Co.,  137. 

42.  Otter'-Limiling  Scope  rj/'— Where  the  transcrjpt  of  testimony 

given  by  a  witness  in  one  case  is  introduced  in  another,  the 
jury  may  compare  the  testimony  therein  with  that  given  by  the 
witness  in  the  second  case,  though  the  transcript  was  intro- 
duced merely  to  show  what  the  witness  ^*said  on  a  given  issue'* 
and  not  tQ  show  that  his  testimony  in  the  transcript  was  truth- 
ful.— Cullison  V.  Lindsay,  124. 

Offer  to  Compromise— See  \  ante. 
Opinions -See  »*,  *♦,  ante. 
Ordinances— See  *•,  post. 

48.  Parol  Varianoe— See  *<>,  post— Collateral  Contract— An  agent's 
oral  agreement,  in  making  a  sale  in  which  be  had  a  special 
interest,  by  written  contract  that,  as  an  additional  inducement, 
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be  will  surrender  certain  notes  lield  by  him  against  the  buyers, 
may  be  shown  by  parol  in  an  action  on  such  notes  by  the 
agent,  though  the  writlen  contract  of  sale,  made  in  the  name 
of  the  principal,  was  complete. — Harvey  v.  Henry,  168. 

41.  Trusts— Land  was  conveyed  to  plaintiff  on  condition  that  she 
should  support  the  grantor  for  life  and  aft:erward8  exchanged 
for  land  of  a  third  person,  which,  by  mistake,  was  conveyed  to 
plaintiff  absolutely.  To  rectify  the  mistake  she  conveyed  it  to 
the  first  grantor,  on  the  agreement  that  ho  should  reconvey  to 
her  on  condition  of  support.  Thereafter  and  before  he  recon- 
veyed,  the  land  was  seized  under  an  attachment  against  him. 
Heldy  that  evidence  of  the  parol  agreement  for  the  reconvey- 
ance on  condition  of  support  was  not  inadmissible  as  ingrafting 
an  express  trust  on  the  deed  to  the  first  grantor. — Zuber  v. 
Johnson,  278. 

45.  SAME—Though  the  contract  respecting  the  procurement  of  tLe 

mortgage  was  made  in  behalf  of  the  mortgagor  by  an  agent 
who  executed  it  in  her  name  as  principal,  and  part  of  the  con- 
sideration for  the  assignment  of  the  mortgage  furnished  on 
behalf  of  the  mortgagor  was,  in  fact,  the  agent's  money,  the 
mortgagor's  beneficial  ownership  of  the  premises  could  be 
established  by  parol,  it  nut  being  an  attempt  by  the  principal 
to  establish  a  trust  in  the  agent.— Harrington  r.  Foley,  287 

Pleading— See »«,  ante;  *•,  «,  post. 
Praotioe-See  ",  ante. 
Presumptions— See  *»,  »«,  ante. 
Receivers— See  •,  ante, 
Reoitcds  —See ',  ante, 

46.  Relevancy— In  an  action  to  recover  for  injuries  inflicted  by 

defendant  it  is  error  to  admit  evidence  of  their  permanerce 
where  the  petition  does  not  allege  such  fact.— Denton  v. 
Ordway,*487. 

47.  Same — Whether  plaintiff  is  a  member  of  any  church  is  imii  a- 

terial  in  an  action  to  recover  damages  for  injuries  inflicted  by 
defendant. — Idem 

48*  Same — An  ordinance  requiring  persons  blastfng  within  the  city 
limits  to  cover  the  orifice  in  which  the  explosive  is  placed,  is 
admissible  under  a  petition  charging  that  two  blasts  were  set 
off  in  such  a  negligent  manner  as  "to  cause  loose  fragments  of 
rock  to  be  thrown  upon  plaintiff's  home,  to  her  constant  fear.*' 
— Mihoney  v.  Dank  wart,  821. 

49.  Ordinances— An  ordinance  prescribing  the  manner  in  which 
sidewalks  shall  be  built,  is  admissible  in  an  action  against  Iho 
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city  for  personal  injuries  for  the  purpose  of  showing  that  the 
walk  in  question  was  constructed  in  an  ina proper  manner. — 
Shumway  v.  City  of  Burlington,  424. 

40.  Seoondary  Bvidenoe — J dmissibilily— Evidence  that  witness 
did  not  r( member  when  he  last  saw  a  contract,  and  that  he 
could  not  tell  whether  it  was  at  home  or  elsewhere,  or  whether 
another  person  had  it,  was  insufficient  to  authorize  the  admis- 
sion of  parol  evidence  of  the  contents  of  such  contract. — 
Williams  v.  Williams,  91. 

5r  Same— It  is  prc*per  to  ask  a  witness  if  he  did  not  write  plaintiff 
to  do  a  certain  thing,  and  it  does  not  call  for  the  contents  of 
the  letter.— Rosen berger  &  Co.  v.  Marsh  &  Co.,  47. 

52.  Same — Witness  may  state  what  defendant  said  in  a  letter  to- 

plaintifif,  part  only  of  which  he  saw,  loss  of  the  letter  being 
shown.— Rime  v.  Rater,  61. 

53.  Statute  of  Frauds — Sale  of  Com  to  be  Sfielled^A  contract  for 

the  sale  of  <  orn  to  be  shelled,  and  that  unfit  for  shelling  to  be 
thrown  out,  is  within  the  statute,  as  no  labor  was  necessary  to 
produce  or  procure  the  corn. — Lewis  v.  Evans,  296. 

64.  Title— Spp  ^^  ^/7#^^— Evidence  of  negotiations  for  the  purchase 
of  certain  personal  property,  between  strangers  to  a  bill 
of  sale  therfof.  is  not  competent  to  defeat  the  .title  acquired 
under  such  circumstances.— Tuttle  v.  Cone,  468. 

Trusts— See  ** ,«,  fnile. 

EXCEPTIONS— See  Pract  .  ",  »•,  *>. 
EXECUTORS— Sne  Estates.  •.  \  », »,  »<>.  ".  ". 
EXPECTANCY  TABLES— See  Evid  ,  'K 

FACTOPS-See  Fraud.  ^ 

1.  Account— Waiver— Where  a  factor  sends  his  principal  state- 

ments of  sales  made,  in  which  he  does  not  state  the  gross 
price  received  on  sales,  but  merely  the  net  price  after  deduct- 
ing from  the  former  price  charges  for  cartage,  for  demurrage 
claimed  by  the  railroad  company  for  detention  of  cars  in 
unloading,  and  for  commissions,  and  the  principal,  with  knowl- 
edge of  the  way  the  statements  are  made  up,  accepts  them  as 
correct,  he  is  bound  by  them,  if  in  fact  correct— Everingh am 
V.  Halsey.  709. 

2.  Settlements— Where,  on  settlement  of  account,  a  principal  gave 

his  factor  a  note  for  the  balance  due,  in  an  action  thereon, 
additional  charges,  then  made  by  the  factor,  should  be  disal- 
lowed.— Idem. 


-■"♦; 
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8.  Snme—V/ here^  on  a  settlement  of  account  between  a  principal 
and  his  .factor,  the  former  was  charged  with  a  sum  paid  to 
the  railroad  as  demurrage,  which  was  refunded,  but  the  princi- 
pal credited  with  only  a  part  thereof,  in  action  by  the  factor 
for  balance  on  account  the  principal  will  be  credited  with  th« 
full  amount  as  of  the  date  of  the  settlement,  it  not  appearing 
when  it  was  refunded.— /dew. 

FELLOW  SERVANTS-See  Rail.,  >.  * 
FORECLOSURE-See  Mortgages,  ^^  ". 
FORGERY— See  Contracts,  ". 

FRAUD— See  Insur.,  •,  »^  ";  Sales,  «. »;  Taxat.,  •. 

1,  Evidence— A  debtor  engaged  in  shipping  poultry,  to  prevent  his 

creditor  from  seizing  the  shipments,  had  them  made  in  the 
name  of  a  president  of  a  bank  with  which  he  did  business. 
Afterwards  the  debtor  gave  his  note,  secured  by  a  mortgage 
on  .all  his  property,  to  the  bank,  to  obtain  an  alleged  credit 
at  the  bank;  and  a  certificate  of  deposit,  payable  on  presenta- 
tion, was  properly  indoi'sed  and  delivered  to  a  third  person,  to 
whom  the  debtor  was  not  indebted,  and  left  in  his  hands  for 
six  months.  No  reason  therefor  appeared,  other  than  it  was 
to  hinder  and  defraud  said  creditors.  Afterwards  the  certificate 
was  pledged  as  collateral,  'i  he  president  was  throughly  ac- 
quainted with  the  debtor's  circumstances  and  business,  and 
knew  of  the  debt,  and  of  the  debtor's  desire  to  avoid  paying 
it.  Htldy  that  the  note  and  mortgage  are  fraudulent  as  against 
said  creditor.— Lee  v.  Marion  Savings  Bank,  716. 

2.  Commissions — Fraud— A  factor  cannot  be  deprived  of  commis. 

sious  on  account  of  an  honest  mistake  in  rendering  bis  account. 
— Everingham  v.  Halsey,  709. 

FRAUDULENT  CONVEYANCES. 

1.  Burden  of  Proof— Husband  and  Wipe— The  burden  is  upon 

the  wife  to  show  that  after  conveyance  to  her  by  her  husband, 
which  is  attacked  by  his  creditors,  he  has  enough  property  left 
to  pay  their  claims.— Seekel  v.  Winch,  108. 

2.  Relatives — Where  a  conveyance  from  one  relative  to  another  is 

attacked  by  the  grantor's  creditors  as  fraudulent,  fraud  will 
not  be  imputed  to  them  because  of  the  relationship  alone,  bat 
it  or  a  state  of  facts  from  which  it  may  be  inferred,  must  be 
proved.— Conry  v.  Benedict,  664. 

8.    Evidence — Consideration  Between  Mother  and  Children— TrtLUB- 
fer  held  invalid  in  part.— Cloud  v.  Malvin,  53. 
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4.  £viDBivcE~A  conveyance  of  real  and  personal  property  made 

by  the  holder  of  the  title  to  his  father-in-law  pending  litigation 
with  a  third  person,  is  not  fraudulent  where  the  sale  had  been 
long  contemplated,  an  adequate  consideration,  (made  up  in 
part  of  an  alleged  debt  due  gr&ntee  from  grantor  said  to  have 
bef*n  evidenced  by  promissory  notes  held  by  grantee),  was  paid 
and  the  transfer  was  made  in  view  of  the  intended  removal 
from  the  state  of  the  grantor  who  had  never  invested  anything 
in  the  property  and  against  whom  it  was  not  certain  that 
a  judgment  would  be  recovered,  and  this,  though  grantee 
made  sworn  returns  that  he  had  no  moneys  and  credits  during 
the  period  he  claims  to  have  held  said  notes  and  though  he 
aided  grantee  to  avoid  garnishment.— Conry  v.  Benedict,  664. 

5.  CoNSiDBRATioN— A  convevancc  of  land  without  consideration, 

to  hinder  and  delay  creditors,  gives  the  grantee  no  title  or 
right  of  possession,  as  against  creditors.—Koorr  v.  Lohr,  181. 

0  Future  Support — An  agreement  for  future  support  is  insufficient 
as  a  consideration  to  uphold  a  conveyance,  as  against  the 
grantoi  's  creditors.— Seekel  v.  Winch,  102. 

7«  Gifts  -Time  Made— A  gift  of  land  held  not  to  have  been  made  or 
completed  in  time  to  be  paramount  to  the  rights  of  donor*s 
creditors.— Had  ley  v.  Stalker,  628. 

8.  Limitation  of  AotAon^Becording  Deed— An  action  to  recover 

the  value  of  land  held  by  a  defendant  as  security  and  fraud- 
ulently conveyed  by  him  by  a  deed  which  appears  of  record  is 
barred  by  the  lapse  of  five  years  from  the  date  of  record 
although  plaintiflF  is  a  nonresident  of  the  state  and  had  no 
actual  notice  of  the  fraud.— Clark  v.  Van  Loon,  250. 

9.  Trover— Tit/c— Proof  of  a  bill  of  sale,  duly  executed  and  deliv- 

ered to  plaintiff,  previous  to  an  attachment  of  the  property 
included  therein  by  an  alleged  creditor  of  the  vendor,  chough 
fraudulent  in  fact,  is  sufficient  evidence  of  title  to  enable  the 
vendee  to  recover  in  an  action  for  conversion  against  the 
attaching  creditor,  in  the  absence  of  proof  by  the  attachment 
plaintiff  that  he  is  a  creditor  of  the  attachment  defendant.— 
Tuttle  V.  Cone,  468. 

GAMING  CONTRACTS— See  Notes  and  Bills,  «.'»,  \ 

GENERAL  ASSIGNMENTS. 

1.  Purcliase  of  Assigrnee'B  Equity.— Building  and  Loan  Asso- 
oiATiONS— A  purchaser  at  an  assignee's  sale  of  the  assignor's 
equities  in  land,  which,  prior  to  the  sale,  had  been  conveyed  to 
the  purchaser  for  the  benefit  of  the  assignor,  and  upon  which 
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the  purchaser  had  secured  a  loan  from  a  build iog  and  loan 
association,  subscribing  for  stock  of  the  association  in  bis  own 
name  and  pledging  the  same  as  collateral  security,  is  entitled, 
as  against  the  assignor  or  assignee,  to  the  benefit  of  payments 
made  by  them  upon  tha stock.— In  re  Assignment  Broom  Co., 
846. 

2*  Same — Claimant,  being  the  owner  of  certain  premises,  borrowed 
money  from  a  building  association  for  a  third  person,  and  gave 
a  mortgage  on  the  premises  to  secure  the  same.  At  the  same 
time  claimant  purchased  in  his  name  shares  of  stock  Id  the 
association,  which  were  also  pledged  as  additional  secaritj, 
and  the  third  person  agreed  to  pay  the  monthly  installments 
thereon.  The  payment  of  the  installmentb  would  mature  the 
dtock  at  the  time  the  mortgage  became  due,  and  would  pay  it. 
In  consideration  of  the  agreement  to  pay  the  mortgage  to  the 
loan  company,  and  another  one  on  the  same  premises  to  another, 
the  claimant  agreed  to  deed  a  part  of  the  premises  to  such 
third  person,  after  the  assignment  of  the  latter  for  the  benefit 
of  creditors,  but  before  all  the  installments  were  paid,  claimant 
purchased  the  equity  of  the  insolvent  in  said  premises  under 
an  order  of  court,  and  paid  the  mortgage,  and  new  certificates 
of  stock  issued  to  him.  Held,  that  claimant  is  under  no 
obligation  to  the  insolvent's  estate  to  account  for  the  install- 
ments paid  by  insolvent  on  hiU\  .sunk.-  Itli  m. 

GIFTS-See  Fraud.  Cokv.,  '. 

Oompetenoy  of  Donor— -E'vu/e?//»f.— The  donor  was  over  TO 
years  of  age,  and  his  physical  health  was  failing.  His 
memory  had  failed,  and  he  was  in  the  habit  of  repeating 
things.  Witnesses  who  well  knew  him  testified  that  his  mind 
and  judgment  were  sound.  Another  witness  testified  that  he 
had  a  transaction  with  him  and  he  was  rational  and  intelligent. 
Htld^  insuflQcient  to  establish  his  incompetency  to  make  a  valid 
gift.— Galer  v.  Galer,  496 

GUARANTY. 

!•  AsElgnability— A  mere  offer  of  guaranty  to  a  particular  firm, 
which  is  \noperative  until  acted  on  by  the  firm,  is  unassignable. 
— Schoonover  v.  Oiborne,  463. 

2.  Oonstruotion— Under  a  guaranty  of  payment  of  money  to  le 
advanced  by  a  firm  of  two  members,  the  guarantor  is  not  liable 
for  advances  made  by  one  of  them  after  he  succeeded  to  the 
firm  business,  though  such  change  does  no  harm  to  the  guarau- 
tor— /cferw. 
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S«  Oostinuingr  Guaranty — A  ooatinuing  ii^aaianty  which  is  not 
exhausted  by  the  extension  of  credit  to  the  limit  namt  d,  i» 
evidenced  by  ao  instrument  whereby  one  party,  in  consiiier- 
ation  that  the  other  will  sell  iifoods  upon  credit,  to  a  third 
person,  from  time  to  time  guarantees  the  prompt  payment  of 
all  bills  at  their  maturity,  *'said  maturity  to  be  sixty  days  from 
date  of  bills;  hereby  waiving  any  and  all  notice  of  times  or 
amounts  of  sales  or  of  defaults  or  delays  in  the  payment  thcie- 
for,  not  exceeding  $400.00."— Fisk  &  Co.  v.  Rickel,  871. 

4#  Ultra  Vires— Banks— Under  revised  statute  United  States,  sec- 
tion 5136,  authorizing  national  banks  to  exercise  all  powers 
necessary  to  carry  on  the  business  of  bankinfr,  where  a  bjtnk 
directs  a  letter  to  a  peison.  stating  that  it  will  guaranty  fu'till- 
ment  of  the  obligations  of  another  person  to  the  former'fci  a 
certain  amount  of  goods  for  a  certain  time,  and  it  does  not 
appear  that  the  second  person  purchased  the  letter  or  deposited 
any  security  therefor,  or  that  the  bank  had  any  interest  .in  tie 
transaction,  the  letter,  considered  either  as  a  guaranty  or  leti<r 
of  credit,  is  void,  and  the  bank  is  not  liable  thereon.— Thilmai»y 
V.  Iowa  Paper  Bag  Co.,  383. 

5*  Same— A  national  bank  is  not  authorized  to  guaranty  the  futtill- 
ment  of  the  obligation  of  another  unless  such  guaranty  is  made 
in  connection  with  the  transfer  of  a  chose  in  action  or  other 
property  belonging  to  the  bank. — Idem. 

HARMLESS  ERROR— See  Bastards.  \  *\  Evidbnoe.  ~  «>, »',  ^,^,  **. 

» »♦;  MuN.  Corp  ,  ";  Prac,  ",  «  ». 
HEIRS— See  Estates,  »  »,  »*,«,". 

HIGHWAYS. 

Street  Railroads — Bridges — A  bridge  is  not  a  part  of  a  stre«  t» 
nor  does  the  term  "pave'' apply  to  the  reflooring  of  the  bridge, 
within  a  municipal  ordinance  requiring  a  street  railway  com- 
pany to  pave  the  space  between  the  rails  on  any  street  whit  b 
may,  at  any  time,  be  paved  or  be  ordered  to  be  paved,  by  the 
city  council,  where  bridges  are  named  several  times  in  the 
ordinance  as  distinct  from  streets,  avenues,  and  highways. — 
City  of  C.  R  V.  C.  R  &  M.  C  Ry.  Co.,  406. 

HOMESTEAD— See  Insdr  ,  •;  Mtges.,  ".      . 

1/  HelecUon— Under  Code  1878,  section  1994  (present  Code,  secticn 
2977),  providing  that  an  owner's  homestead  must  embrace  the 
house  used  by  him  as  a  heme,  and  that,  if  he  has  two  or  more 
houses  thus  used,  he  may  select  either  as  his  homestead,  the  selec- 
tion of  a  house  not  so  used  is  unauthorized  apd  void,  and  such 
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selection  does  not  constitute  an  abandonment  of  homestead 
rights  in  a  house  used  as  a  hompstead.— Knorr  v.  L'>hr,  ISl. 

HUSB  VND  AND  WIPE— See  Damages,  \  ^  Deeds.  S  «;  Es 

TATFS,  \  *. 

1.  Publio  Iiands*-DoWKK--Where  a  married  man  moved  on  cer. 
tain  public  lands,  and  entered  the  same  under  a  land  warrant. 
the  dowabie  interest  of  bis  wife  attached,  which  could  not  be 
defeated  except  by  conveyance  or  other  execation  or  judicial 
sale,  and  the  mere  fact  that  a  patent  did  not  issue  until  after 
the  husband  alone  had  conveyed  away  the  land  is  immateml. 
— Purcell  V.  Lang,  198. 

"2.  Liability  for  Debt  — Sepa bat *c  Estate  —  A  wife's  separate 
property  is  not  liable  for  her  husband's  debt«,  even  though 
part  of  it  has  been  accumulated  on  account  of  the  Rkill  and 
time  gratuitously  given  by  the  husband  to  its  management.— 
Deere,  Wells  &  Co.  v.  Bonne,  281. 

5,  Personal  Suits  Between— A  wife  cannot  sue  a  husband  on 

his  personal  contract,  such  as  a  note  made  him  to  her  as  payee, 
during  coverture.— Heacok  v  Heacok,  540. 

4.  Same— Power  to  contract  with  herhusband  is  not  given  by  bestow- 
ing upon  a  married  women  the  power  to  make  and  enforce 
contracts  to  the  same  extent  as  if  sole,  since  the  husband's  dis- 
abilities must  also  be  removed,  before  a  contract  with  him  can 
be  valid  — Idem 

^.  Same— Code  1873,  section  2211,  providing  that  a  wife  may 
receive  wages  for  her  own  labor,  and  sue  therefor,  and 
prosecute  all  actions  for  the  protection  of  her  rights  and 
property,  as  if  unmarried,  gives  the  wife  no  right  of  action  as 
against  her  husband.— /c2em. 

6.  Plea  and  Proof— In  an  action  against  her  husband  upon  con- 

tract, plaintiff  must  both  allege  and  prove  that  the  contract  is 
authorized,  as  that  the  matter  in  controversy  relates  to  her 
separ^e  estate,  because  her  capacity  to  contract  with  him  is 
deemed  exceptional.— /(iem. 

IMPEACBMEXT— See  Bastakds,  «;  Evid.,  »./ 
INDICTMENT-See  Intox.  Liq.,  '». 

INJUNCTIONS— See  CaKP.>uA  ,  =;  Intox.  Liq  ,  S  » 

Violation— ^vtrf*7jce— In  an  action  to  enjoin  defendant  from 
building  a  partition  fence  between  his  house  and  that  of 
plaintiff,  some  ten  feet  high,  and  within  twenty  inches  from 
plaintiff's  house,  for  the  purpose  of  annoying  the  plaintiff  and 
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darkening  his  \^  indows,  and  making  his  property  undesirable 
a  temporary  injunction  was  obtained.  'J  hereafter  plaintiff  set 
some  posts  next  to  the  board  fence  nearest  plaintiff's  house, 
nailed  scantlings  to  them  on  the  side  nearest  the  house,  and 
nailed  to  the  scantlings  boards  so  as  to  make  a  high  board 
fence,  forty  feet  in  length  and  about  tv elve  feet  high.  Boards 
were  nailed  to  the  scantlings  in  such  a  manner  as  to  form  a 
kind  of  a  roof  along  the  greater  part  of  the  fence  and  boards 
were  also  nailed  at  the  ends.  Ltid,  a  violation  of  the  injunc- 
tion, though  defendant  claimed  that  the  structure  was  not  a 
fence,  but  a  woodshed  —Lake  v  Wolfe,  184. 

INSTRUCTIONS— See  Appkal,  ";  Atty.  and  Client,*  «;  Bas- 
tards, ";  Brkach  ok  Promisk,  '<';  Cmim  Law,  ",  »*,  '•,  »*,  »S  =»; 
Damages,  W  Mun.  Corp  ,»,^  ";  Pract.,  ^  ",",",», ^ ««,»»", 

SI    ss 
>      • 

Degrree  of  Proof— A  statement  that  plaintiff  must  prove  want 
of  contributory  negligence  to  the  satisfaction  of  the  jury  is  not 
a  happy  expression,  but  was  probably  not  misleading  in  view  of 
'other  instructions.— Jerolman  v  C.  G.  W.  By.  Co.,  177. 

INSURANCE, 

1.  Action  on  Policy— -ffcn^/fciarj/— One  to  whom  a  policy  of  insur. 

ance  is  issued,  may  malDtain  an  action  thereon  although  the 
loss  is  made  payable  to  the  mortgagee,  as  his  interest  may 
appear.— Smith  v.  Continental  los.  Co.,  882. 

Agency— See  ^  *,  post. 
Application— See  ",  post, 

2,  Appraisment— Cotidt^'on  precedent— Co^e^  section  1742,  which 

provides  that  in  an  action  on  a  policy  of  fire  insurance  the 
amount  stated  in  the  policy  shall  h% prima  facie  evidence  of 
the  insurable  value  of  the  property  at  the  date  of  the  policy, 
but  the  company  shall  not  be  prevented  from  showing  the 
actual  value  and  any  depreciation  thereof  before  the  loss 
occurred,  that  it  shall  be  liable  for  the  actual  value  of  the  pro. 
perty  insured  at  the  date  of  the  loss  unless  such  value  exceeds 
the  amount  stated  in  the  policy,  and  that,  in  order  to  main- 
tain his  action  it  shall  only  be  necessary  for  the  assured  to 
prove  the  loss  of  the  building  insured,  does  not  fix  the  value  of 
the  property  destroyed,  and  therefor  render  inoperative  a 
provision  in  a  policy  that  makes  an  appraisnient  a  condition 
precedent  to  a  right  of  action  on  it.— Z  Uesky  v.  Home  Ins. 
Co.,  341. 

Conditions  Precedent— See  ",  post. 
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Oonstruotion  of  Pleading— See  ",  pobt, 
Oontraots-See  ^  ante 
Defenses— See  ",  post, 

3.  Lleotion  to  Rebuild— /ary  Question — It  is  error  to  sabmit  to 

the  jury  the  question  whether  an  insurance  companj  can 
rebuild  and  replace  the  destroyed  building  for  the  amount  of 
the  insurance  thereon,  after  deducting  the  difference  in  value 
between  the  new  building  and  the  old,  where  it  appears  by  the 
uncontradicted  evidence  that  the  company  had  an  offer  from 
responsible-  contractors  who  were  willing  and  able  to  give 
bonds,  for  the  faithful  performance  of  their  contracts,  to  erect 
the  building  for  $400.00  less  than  the  amount  of  insurance.— 
Zalesky  v.  Iowa  State  Ins.  Co..  892. 

Betoppel~See  •,  ",  ",  post, 

4.  Evidence — Admission   of  Insured —  In    an    action  on  a  life 

insurance  policy,  where  the  defense  is  fraudulent  misrepre- 
sentations as  to  health,  the  insurer  may  prove  statements  made 
by  insured  touching  his  health  at  about  the  time  of,  before, 
and  after  the  issuance  of  the  polic/.— Welch  v.  Union  Cent. 
Life  Ins.  Co.,  224. 

5.  Same— Letters  in  the  name  of  an  insurance  company  and  signed 

in  its  name  by  one  who  assumes  to  be  its  general  adjuster, 
written  in  response  to  letters  written  by  the  company  with 
reference  to  a  losf,  will  be  presumed  to  have  been  duly  author- 
ized  by  the  company.— Smith  v.  Contiuental  Ins.  Co.,  883. 

0.  Forfeiture— Homestead — A  policy  of  insurance  on  real  prop- 
erty having  a  provision  that  it  shall  be  null  and  void  if  the 
property  becomes  mortgaged  or  incumbered,  is  not  forfeited 
where  the  insured  property  is  a  part  of  the  homestead. — Idem. 

7.  Notice  of   Suspension— Where  insurer  mailed  a  notice  in  a 

registered  letter,  on  which  he  requested  a  return  if  not  deliv- 
ered within  fifteen  days,  and,  because  of  its  return,  insured 
did  not  receive  it,  the  policy  was  not  suspended,  though,  in 
returning  it,  the  postmaster  violated  the  regulation  requir- 
ing registered  letters  to  be  kept  at  the  delivery  poatoffice 
thirty  days.— /dem. 

8.  Same — A  notice  by  an  insurer, who  had  issued  two  policies  to  one 

person,  stating  the  aggregate  amounts  required  to  cancel  both 
policies  and  to  pay  the  premiums  due  on  both,  was  insufficient 
lo  suspend  one  of  the  policies.— Jdtm. 

9.  Fraud— Estoppel— Under  McClain's  Code,  section  1750,  provid- 

ing that  the  certificate  of  health  issued  by  an  insurance  com- 
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pany's  medical  examiner  shall  estop  the  compiEiny  from  setting 
up  the  defense  that  the  assured  was  not  as  healthy  as  required 
by  the  policy  when  issued,  "unless  the  same"  was  procured  by 
fraud,  the  company  may  set  up  the  defense  that  the  certificate^ 
and  thereby  the  policy,  was  secured  by  fraud,  regardless  of 
whether  the  examiner  was  deceived  —Welch  v.  Union  Cent. 
Life  Ins  Co  ,  v24. 

10.  Same -A  life  insurance  policy  providing  that  it  *'shall  be 

incontestible  for  any  cause  except  misstatement  of  age," 
may  nevertheless  be  contested  for  fraud  entering  into  it.— 
lUfm. 

11.  Certificatk  of  Examiner— Under  Code,  section  1812,  provid- 

ing that  an  insurance  company  whose  examining  physician 
certifies  that  an  applicant  is  a  fit  subject  for  insurance  shall 
be  estopped  to  set  up  the  assured  was  not  in  the  condition  of 
health  required  by  the  policy  when  issued  or  delivered,  unless 
the  same  was  procured  by  fraud  or  deceit  of  assured,  a  com- 
pany whose  physician  so  certifies  cannot  set  up  the  falsity  of 
warranties  made  by  assured  as  to  his  condition,  where  the 
physician  was  not  misled  or  deceived.— Weimer  v.  Kconomic 
Association,  451. 

Homesteads— See  «,  ante, 
Judgrment  on  Pleadingrs— See  '*,  post, 
Mortgragfes— See  ',  ante. 
Notice— Stje  ',  ^  uult;  ",  post. 
Payment— See  *«,  post. 

12.  Pleading — Setting  out  Insurance  Application  —  Under  Acts 
Eighteenth  Gjneral  Assembly,  chapter  211,  section  2,  providing 
that  insurer  cannot,  in  an  action  on  a  policy,  plead  or  prove 
ttie  application  therefor,  unless  it  be  attached  to  the  policy, 
an  answer,  in  an  action  on  a  poll  *y,  setting  up  fraud  in  the 
application  therefor,  is  insufficient  unless  it  shows  that  the 
application  was  attached  to  the  policy.— Parker  v.  Des  Moines 
Life  Association,  117. 

IS.  Judgment  Upon— Where  the  answer,  in  an  action  on  a  policy, 
contains  a  general  denial  and  a  denial  of  plaintiff's  owner- 
ship, it  is  error  to  summarily  enter  judgment  upon  the 
pleadings,  without  proof  of  plaintiff's  claim.— /^/em. 

14.  Defenses —Where  insured,  suing  for  a  loss,  alleges  compliaace 
with  the  policy  and  the  law,  the  insurer,  in  order  to  avail  him- 
self of  the  defense  that  insured  failed  to  submit  to  an  appraisal 
as  required  by  the  policy,  must  specially  allege  such  fact. — 
Smith  V.  Continental  Ins.  Co.,  382. 

* 
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StephensoD  v.  Banker's  Life  Aaaa.,  687. 

Plea  and  Proof— tAcC\aln'e  Code  I88S,  sectioD  1734,  providini; 
tbat  the  BBtured  sball  ftive  the  company  or  association  notice 
in  writing  of  the  loss,  accompaoied  bjaa  aSdavii  stating  the 
facts  as  to  haw  the  loss  occurred,  applies  to  mutual  benefit 
association!;  and  beoce,  where  the  (tivioK  of  due  notice  is 
pleaded,  and  denied  b;  the  answer,  plaintiff  must  prove, 
not  only  the  iiidDx  of  notice,  but  also  the  makiag  of  the 
affidavit— Parsons  v  Graud  Lodge  A  O.  U.  W..  6 

Plea  and  Proof— See  '•,  post. 

PrsBtimptioiiB— See  ',  «»(«,■ ",  ",  poiti 

ProceedB— See  ",  post. 

Proof  of  LoHB-See",  anie~S«lRcieKcy— An  affidavit  of  the 
undertaker  who  buried  insured,  which  sets  forth  that  ho 
buried  Insured,  and  ibat  insured  died  on  a  certain  daj,  to  his 
positive  knowledge,  is  not  such  proof  of  death  as  is  contetup- 
lated  by  Acts  Eighteenth  General  Assembly,  chapler211.  sec- 
tion 8.— Stephenson  v.  Bankers  Life  Ass'o,  11T. 

W*ivEi{— The  attorney  for  tlie  betieflciary  under  a  policy  in  a 
mutual  beneUt  association  wrote  to  the  Insurer,  informing  it 
ot  the  death  of  the  insured,  and  asking  what  was  n'Cded  by- 
way of  proofs  The  insurer  replied  that  the  insured  had  been 
suspended  for  nonpayment  of  dues,  and  that,  if  the  attorney 
''undf-rBtood  the  taws  of  Iowa  governing  this  class  of  insur- 
ance, you 'he  would  undoubtedly  hesitate  to  have  taken  any 
action  in  the  case  without  further  evidence."  Hrld,  a  waiver 
of  proofs  of  death,  but  one  not  available  because  not  pleaded. 
—  I'arsoDS  V  Grand  Lodge  A.  O.  U.  W.,  0, 

Same— An  insurance  company  has  power  to  waive  proof  of  loss 
notwithstanding  (he  stipulation  in  the  policy  that  no  agent  or 
employe  of  the  company  or  any  other  person  or  persons  than 
the  general  manager  of  western  department,  shall  have 
authority  to  waive  or  alter  any  of  the  terms  or  conditions  of 
the  policy.— Smith  v.  Continental  Ins.  Co.,  (183. 

Rebuilding— See ',  itnte. 
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81.  Bifirht  to  ProoeedB— Under  a  policy  insuring  a  dwelling  liouse 
and  household  furniture  against  fire,  in  which  the  insurer 
consents  that  the  loss  on  buildings  shall  be  payable  to  the 
mortgagee  as  his  interest  may  appear,  the  insurance  on  the 
personalty  belongs  to  the  insured. —Smith  t.  Continental  Ins. 
Co.,  882. 

22.  Si'ioide— The  suicide  of  insured,  not  in  pursuance  of  a  precon- 
ceived intent  existing  when  the  policy  was  taken  out,  does  not, 
in  the  absence  of  a  provision  for  forfeiture  in  such  case,  con- 
stitute a  defense  as  against  the  beneficiary  named  in  the  policy » 
and  the  fact  that  the  company  was  organized  under  chapter  65, 
Twenty-first  General  Assembly  and,  therefore,  the  assured  had 
a  right  with  the  permission  of  the  company  to  change  the 
beneficiary  without  the  original  beneficiary's  consent  does  not 
change  the  rule,  the  policy  benefit  being  taken  by  contract  and 
not  inheritance,  and  no  change  of  beneficiary  having  been 
made.— Parker  v.  Des  Moines  Life  Association,  117. 

28.  Same— A  secret  intent  on  the  part  of  insured  at  the  time  of 
taking  out  a  policy  on  his  life  to  commit  suicide,  vitiates  the 
policy  even  as  against  the  beneficiary  named  therein  although 
there  is  no  provision  for  forfeiture  in  case  of  suicide.— /rf*m. 

24.  PREsuMPTiONS~^t;id6ne6— The  presumption  is  that  a  killing 
was  accidental,  and  not  suicidal,  where  the  evidence  is  oircum  - 
stantial  and  compatible  with  either  theory.— Stephenson  v. 
Bankers  Life  Association,  687. 

25*  iSame—Evidence  held  insufficient  to  overcome  the  presumption 
that  a  death  was  caused  by  accident  rather  than  by  suicide.— 
Idem, 

26*  Surrender  of  Polioy— Condition  Precedent — In  an  action  on  a 
policy  which  provides  that  the  insurance  shall  be  paid  on  pre- 
sentation of  the  policy,  with  satisfactory  proof  of  death,  it  is 
not  necessary  to  show  a  tender  of  the  policy  before  commence- 
ment of  the  suit— Stephenson  v.  Bankers  Life  Association.  637. 

Suspension— See  ^  ^  ante, 

27.  Venue— Under  Code  1878,  section  2584,  providing  that  insurance 
companies  may  be  sued  in  any  county  in  which  their  principal 
place  of  business  is  kept  or  in  which  the  contract  of  insurance 
is  made,  a  company  is  not  entitled  to  have  a  cause,  commenced 
in  the  county  in  which  the  contract  was  made,  transferred  to 
the  county  in  which  the  principal  place  of  business  is  kept.— 
Teller  v.  Equitable  M.  L.  A.,  17. 

Waiver— See  '•, »,  ante;  »,  post. 
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28.  Payment  After  Loss— Ofter  by  insured,  after  loss,  of  premium, 

which  insurer  refused  to  accept,  and  which  insured  knew, 
before  the  loss,  was  due  and  unpaid,  gives  him  no  right  to 
recover.— Smith  v.  Continental  Ins  Co.,  382. 

29.  Evidence  of— Evidence  held  sufficient  to  show  proof  of  loss 

was  waived.— Stephenson  v.  Bankers  Life,  687. 

INTEREST— See  Account  Stated;  Contracts,  ";  Taxat  ,  *. 
INTERROGATORIES— See  Pkact.,  »».  ". 

INTOXICATING  LIQUOR. 

1.  Appeed — Misconduct  of  Jurors  —  A  conviction  of  nnlawfuUj 

transporting  intoxicating  liquors  within  the  state  will  not  be 
disturbed  on  appeal  on  the  ground  of  misconduct  of  certain 
jurors  in  drinking  the  contents  of  one  of  the  bottles  of  beer 
transported  by  defendant,  after  the  verdict  was  found,  reduced 
to  writing  and  signed  by  the  foreman. — State  of  Iowa  v.  ReiUy, 
786. 

2.  Contempt— ftcvicw— 'The  Supreme  Court  may,  upon  certiorari 

to  review  an  order  dismissing  an  application  to  punish  the 
violation  of  an  injunction  as  a  contempt,  inquire  whether  the 
injunction  was  violated,  notwithstanding  that  the  district 
judge  found  that  a  contempt  had  not  been  committed. — 
Hawks  V.  Fellows,  188. 

8.  Oontempt — One  engaged  as  a  bartender  in  carrying  on  the  bos* 
ihess  of  illegal  liquor  selling  can  be  found  guilty  of  contempt 
in  violating  an  injunction  in  a  decree  forbidding  the  further 
continuance  of  the  business. — Idem. 

4.  Same— The  payment  by  a  saloonkeeper  of  the  tax  required  by 
Acts  Twenty-fifth  General  Assembly  (Mulct  Law)  does  not 
relieve  his  bartender  from  the  charge  of  contempt  of  an 
injunction  restraining  both  of  them  from  selling  liquors 
where  prior  to  the  sale  in  question  the  conditions  of  the  act 
had  been  violated  by  sales  to  minors,  which  violation  by 
section  19  removed  the  protection  afforded  by  the  act, 
although  the  sales  to  the  minors  were  made  by  the  saloon- 
keeper and  not  by  the  bartender. — Idem, 

.6.  Injunction— .Service  of  Writ— Where  defendants  enjoined 
were  in  court  by  attorney  when  the  decree  of  injunction  was 
rendered,  they  are  chargeable  with  knowledge  of  its  con- 
tents; and  the  decree  need  not  be  served  upon  them,  to 
render  them  guilty  of  contempt  for  violating  the  same. — 
Idem, 
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6.  BJeged  Sede  of  Liquor— Bills  of  Lading— A  banker  selling 
bills  of  lading  at  his  bank  to  whoever  might  apply,  thereby 
enabling  the  purchasers  to  obtain  intoxicating  liquors  at  a 
freight  depot,  is  guilty  of  selling  the  liquors;  such  dealings 
precluding  him  from  asserting  that  he  was  a  mere  collecting 
agent  for  the  consignors  of  the  liquors.  -  State  of  Iowa  y. 
Snyder,  205. 

'  7.  Illegal  Transportation  —  Statute  Construe  /  —  Under  a 
statute  prohibiting  **any  common  carrier  or  person"  from 
transporting  liquor,  an  individual  engaged  in  the  liquor 
traffic  may  be  convicted,  though  not  a  common  carrier. — 
State  of  Iowa  v.  Reilly,  735. 

8*  Eyidbncr— Most,  if  not  all,  of  six  applicants  for  the  purchase 
of  intoxicants  had  been  seen  intoxicated,  some  or  them  more 
than  once.  Four  had  been  arrested  and  punished  for  drunken- 
ness. The  seller  admitted  having  seen  one  of  them  drunk 
before  he  sold  to  him,  and  he  had  heard  of  another  being  drunk 
and  had  refused  to  sell  him  liquor.  The  testimony  opposing 
was  of  a  negative  character  only.  HM^  that  they  were 
addicted  to  the  use  of  intoxicants  as  a  beverage,  and  the  sales 
to  them  were  illegal  —Harlan  v.  Richmond,  l6i. 

9.  jS^imfi— Where  in  an  action  to  enjoin  a  liquor  nuisance,  plaintiff 
introduces  an  affidavit  of  one  alleging  that  he  was  an  employe 
in  defendant's  saloon,  and  that  the  owner  was  conducting  the 
place  in  compliance  with  the  mulct  law,  plaintiff  is  bound 
thereby,  so  far  as  it  is  not  shown  to  be  untrue  by  other  evi- 
dence.—Hawks  V.  Fellows,  138. 

10.  Jury  Question — Where  accused  admits  a  sale  of  pepsin  bitters 

after  notice  not  to  sell  intoxicants  to  the  person  in  question, 
and  a  witness  testifies  that  pepsin  bitters  is  intoxicating,  the 
question  is  for  the  jury  whether  the  sale  is  within  Code,  sec- 
tion 2448,  subdivision  11,  prohibiting  the  selling  of  intoxi- 
cants to  any  person  whose  relatives  have  by  written  notice 
forbidden  such  a  sale.— State  of  Iowa  v.  Bussamus,  11. 

11.  Prksumption— Where  a  pharmacist  sells  in  two  months  on 

19  different  days  to  one  man,  and  on  80  to  another,  whisky 
and  alcohol  by  the  half  pint,  and  makes  similar  sales  to 
others,  some  of  whom  drank  intoxicants  as  a  beverage  and 
became  intoxicated,  the  presumption  of  illegal  sales  is 
authorized,  which  is  not  overcome  by  reputation  that  the 
business  was  lawfully  conducted,  and  by  each  purchaser 
signing  the  statutory  statement  that  he  did  not  habitually 
use  liquor  as  a  beverage,  and  that  it  was  for  medicinal  use. 
—Hall  V.  (Joffin,  486 
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12.  Plba  and  Proof— Where  a  petition  to  eDjoin  the  sale  of  in- 
toxicants  charges  a  continuing  offense,  evidence  of  illegal 
sales  post  litem  motam  fs  competent. — Idem. 

18*  Indiotment— SuFFioiENGY— An  indictment  for  anlawfnlly  trans- 
porting intoxicating  liquors  within  the  state,  in  the  language 
of  the  statute  which  describes  the  offense,  is  sufficient. — State 
of  Iowa  V.  Reilly,  785. 

14.  Nuisanoe— Cessation  Bbfobe  Action— An  action  to  enjoin  a 

liquor  nuisance  will  not  lie  where  the  eyidence  is  uncontradicted 
that,  for  some  time  prior  to  the  beginning  of  the  action,  defend- 
ant had  ceasf  d  to  sell  liquor.  In  this  case  no  stock  of  liquors 
was  retained  and  no  government  tax  paid. — Sharp  v.  Arnold, 
208. 

15.  Defendant  Owning  NEmaBE  Liquor  or  Building — He  is  also 

guilty  of  maintaining  a  nuisance  defined  as  using  a  building 
in  which  intoxicating  liquors  are  sold  unlawfully,  though  he 
owned  neither  the  building  nor  the  liquors. — State  of  Iowa  v- 
Snyder,  205. 

16.  Mulot  Law— "Single  Room"— A  room  fronting  on  a  street, 

with  a  door  opening  out  on  it,  and  another  door  leading  to 
another  room,  in  which  are  stored  the  liquors  sold  in  the  former » 
is  not  "a  single  room  having  but  one  entrance."— State  of  Iowa 
V.  Bussamus,  1 1 . 

17.  CovQE^T  —  Population   of  Cilies—Best   Evidence— The   official 

register  of  the  state  is  conclusive  evidence  as  to  the  number  of 
inhabitants  in  the  city  for  which  the  petition  is  filed.— In  re 
Sale  Intoxicating  Liquors,  368. 

18.  Sale  for  Tax — Essential  Prerequisites —A.  sale  for  a  mulct  tax 

is  void,  where  the  supervisors  failed  to  levy  tax.  as  required  by 
Acts  Twentieth  Qeneral  Assembly,  chapter  62,  section  9.— 
Smith  berg  v.  Archer,  215. 

19.  Permit  Law  Oonstrued— Acts  Twenty-third  General  Assem- 

bly, chapter  85,  section  10,  defines  the  cases  in  which  a  permit 
holder  may  lawfully  sell  intoxicants,  and  requires  him  to  refuse 
unless  he  has  reason  to  believe  the  applicant's  statements  are 
true,  "and  in  no  case"  unless  he  personally  knows  the  applicant, 
and  that  he  is  not  intoxicated  nor  in  the  habit  of  using  intoxi- 
cants as  a  beverage,  nor  a  minor,  etc.  Held^  that  though  the 
phrase  introduced  by  the  words  "and  in  no  case"  lacks  a  verb, 
and  something  must  be  supplied  to  make  the  meaning  clear, 
yet  the  limitation  expressed  is  on  the  right  to  sell,  and  the  seller 
must  know  the  applicant,  and  that  he  is  not  a  minor,  nor  in  the 
habit  of  using  intoxicants  as  a  beverage,  etc.— Harlan  v. 
Richmond,  161. 
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JUDGMENTS  —  See  Appeal,  ^  «•, «;  Contracts,  *;  Estates,  '«, 

»  ",  ";  INSUR.,  ";  PRACT..  *,  ••,  »^. 

1.  Conversion  of—RiOHTs  of  Collateral  Holder -Where  a 

judgment  is  assigned  as  collateral  security  for  an  indebtedness 
in  a  sum  less  than  the  face  of  the  judgment,  the  assignee  cannot 
maintain  an  action  for  conversion  against  an  officer  because 
of  a  levy  and  sale  of  the  judgment,  subject  to  the  assignment, 
under  an  execution  against  the  judgment  plaintiff.— Baker  y. 
Mills,  490 

2.  BatisflELOtion— Conveyance  by  a  judgment  debtor  of  his  equity  of 

redemption  in  land  sold  under  the  execution  issued  thereon, 
and  redemption  by  his  grantee,  is  not  a  satisfaction  of  the 
judgment,  or  recognition  of  its  validity  by  the  judgment 
debtor.    Schoonover  v.  Osborne,  453 

/URlSDICriON— See  Benefit  Associations,  >, «;  Pract..  »». 
JURORS— See  Crlm.  Law,  »,",";  Intox.  Liqu.,  »,  K 
JURY— See  Appeal,  ". 

JURY  QUESTION— See  Agency,  ';  Att't  and  Client,  *;  Crim. 
Law.  ",*»,*»;  Elections.  •»,".  »*,";  Insdr,*;  Intox,  Liqu.,*®; 
Master  and  Servant,  ';  Mon  Corp  , «, ";  Neglig.;  Pract  , »®; 
Rail.,  ^  ";  Settlements,  «. 

JURY  TRI AI.— bee  Constitutional  Law,  »;  Prac,  »  «>,  *',  «. 
LABOR  LIENS— See  Liens,  >. 

LANDLORD  AND  TENANT. 

Removal  op  iMPROVEMsyTs— The  execution  of  a  new  lease, 
providing  that  the  tenant  should  deliver  the  premises  in  as 
good  condition  as  they  were  then  in,  does  not  deprive  him  of 
a  right  granted  under  a  prior  lease  to  remove  improvements 
erected  by  him  with  the  knowledge  and  consent  of  the  lessor 
and  which  were  removable  without  material  injury  to  the 
realty;  the  occupancy  being  continuous  under  both  leases.— 
McCarthy  v.  Trumacher,  28 » 

LAW  OF  SISTER  S  l ATE  -  See  Contracts,  ». 
LEGATEES  AND  DEVISEES— See  Estates,  ^ 
LEV Y— See  Attach.,  S  «, «,  *. 
LEX  LOCI— See  Contracts,  »■. 

LIBEL. 

1.  Plea  of  Justlfloation— A  plea,  to  an  action  for  libel,  made  as  a 
complete  defense  to  the  charge  of  malicious  intent,  that  *'every 
fact  charged  in  the  publication  as  having  been  done  by  plain- 
tiff was  the  truth,  and  in  fact  done  as  therein  charged,"  is 
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bad,  when  acts  with  another  are  charged,  in  that  it  does  not 
plead  the  truth  of  all  the  libelous  charges.— Clifton  v.  Lange, 
472. 

2.  Mitifiration—  Demurrer— A  plea,  in  mitigation  for  damages  for  a 
libel,  that  the  matters  set  forth  in  the  publication  were  told 
defendant  by  others  before  the  publication  was  made,  is  bad, 
on  demurrer,  where  the  libelous  statement  purports  on  its  face 
to  be  made  on  the  personal  knowledge  of  the  writer— /dent. 

8.  Frivilkge^ Pub  in  Officer— The  publication  of  an  attack  upon 
the  private  character  of  a  public  official  is  not  privileged.— 
Jdtm. 

4.  Libel  of  the  Dead— Right  of  Action  by  Mothbr— The  pub- 
lisher of  a  libel  concerning  an  adult  deceased  person  is  not 
civilly  liable  to  the  mother  of  the  deceased  for  shame,  humil- 
iation, and  mental  anguish  suffered  by  her  on  acoount 
thereof:— Bradt  v.  New  Nonpareil  Co.,  449. 

LIEXS  —  See  Taxat.,  ». 

1.  Labor— Chattel  Mortgage  —  Prtort7t>«  —  Where   a   steam 

thrasher  is  seized,  and  the  business  of  the  owner  is  suspended, 
by  the  holder  of  a  purchase-money  mortgage,  a  claim  of  the 
engineer  for  labor  performed  after  the  execution  and  record- 
ing of  the  mortgage  is  a  preferred  claim.— Goodenow  v.  Foster, 
608. 

2.  Mechanic's  Lien— The    owner  of   the   land   contracted  with 

another  to  sell  the  land.  The  purchaser  agreed  to  pay  a  part 
of  the  price  on  delivery  of  the  deeds,  and  to  secure  the  balance 
by  a  mortgage,  to  be  junior  to  another  mortgage  to  be  placed 
thereon  by  the  purchaser,  not  to  exceed  $1,500,  to  secure  funds 
with  which  to  pay  for  improvements  which  he  agreed  to  make. 
The  purchaser  did  not  make  the  first  payment,  but  with  the 
consent  of  the  owner,  made  the  improvements,  but  did  not 
negotiate  the  mortgage.  Held,  that  persons  furnishing  material 
and  labor  in  making  such  improvements  are  entitled  to  a  lien 
on  the  premises  to  an  amount  not  exceeding  $1,500.— Janes  v. 
Osborne,  409. 

8.  Assignment  of  Contract— An  assignee  of  a  contract  for  the 
erection  of  a  creamery  who  furnished  the  material  and 
performed  the  labor  is  entitled  to  a  lien  for  the  amount  due 
either  as  a  contractor  or  as  a  sub-contractor,  where  nothing 
was  paid  to  the  original  contractor  who  has  waived  all  claim 
under  the  contract,  and  no  part  of  the  work  was  done  by 
him  under  the  contract.— Haney  &  C.  Co.  v.  Adaza  C.  Co.. 
318. 
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4.  BDiLDiKGS—Oti?«€r«— Provisions  of  laws,  Sixteenth  General 
Assembly,  chapter  100,  section  to,  that  every  person  for 
whose  immediate  use  or  benefit  any  building,  erection,  or 
other  improvement's  made,  having  the  capacity  to  contract, 
shall  be  included  in  the  word  "owner,*'  is  not  a  limitation  upon 
section  8.  griving  a  lien  for  labor  or  material  furnished  for 
any  building  or  other  improvement  upon  land  by  virtue  of 
any  contract  with  the  owner;  but  extends  the  definition  of  the 
term  ''owner"  so  as  to  include  persons  who  would  not  ordi- 
narily be  held  to  come  within  its  meaning.— Janes  v.  Osborne, 
409. 

6.  Vendor  and  Purohajser— A  vendor  is  not  entitled  to  a  prior 
lien  for  the  amount  of  the  purchase  price  which  was  to  have 
been  paid  in  cash  at  the  time  of  the  contract,  but  which  was 
never  paid,  over  a  mechanic's  lien  for  labor  and  material  fur- 
nished in  the  erection  of  a  house  thereon  by  the  purchaser 
under  such  circumstances  as  to  make  the  lien  attach  to  the 
land  as  well  as  to  the  building,  where  the  contract  shows  that 
the  vendor  did  not  intend  to  reserve  any  lien  for  such  amount, 
but  expressly  gave  the  cost  of  the  house  priority  to  his  claim 
for  purchase  monej.—Idem. 

LIFE  TABLES— See  Evid.,  «. 

LIMITATION  OF  ACTIONg-SeeFBAUD.CoNV.,«;TAXAT.,V. 

1.  Ohangre  of  Statute— A  new  statute  shortening  the  time  of 

limitations  will  not  bar  a  recovery  on  a  cause  of  action  which 
would  be  barred  at  the  time  of  its  passage  according  to  the 
shortened  term,  until  the  lapse  of  a  reasonable  time  in  which 
to  commence  the  action  —Cassady  v.  Grimmelman,  695. 

2.  Guardian's  Bond— Tolling  Slatule— "When  a  ward  becomes  of 

age,  the  statute  of  limitations  commences  to  run  against  a 
cause  of  action  on  the  bon()  of  his  guardian  for  failure  to 
account,  whether  or  not  demand  for  an  accounting  be  made, 
and  whether  or  not  the  guardian  be  ordered  to  account  by  the 
court;  and  the  statute  of  limitations  is  not  tolled  by  the 
death  of  a  person  after  the  statute  has  commenced  to  run 
against  a  cause  of  action  in  his  favor. — Ackerman  v.  Hilpert, 
247. 

3.  Tax  Titles— -4^/ornwen^ — The  statute  of  limitations  does  not 

bar  the  holder  of  a  tax  title  from  enforcing  his  claim,  if  the 
holder  of  the  fee  makes  a  written  surrender  and  attornment 
to  him  before  the  statute  has  run.— Gallaher  v.  Head,  5S8. 
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MALICIOUS  PROSECUTION. 

1.  Svidenoe— Where,  in  an   action  for  maliciously  prosecuting 

plaintiff  for  shooting  defendant,  plaintiff  testified  that  he  shot 
defendant  in  self  defense  as  he  was  coming  on  plaintiff's 
premises  through  the  gateway  or  over  the  fence,  it  was  error 
to  exclude  defendant's  evidence  in  support  of  his  denial  that 
he  was  advancing  on  plaintiff,  showing  where  that  portion  of 
the  charge  of  shot  which  missed  him  struck  the  fence;  this 
tending  to  prove  chat  he  was  sixty  or  sixty-five  yards  distant 
from  the  gate,  down  the  road.— McAllister  v.  Johnson,  42. 

2.  Same — Where  plaintiff  in  action  for  malicious  prosecution  testi- 

fied that  defendant  at  the  time  of  shooting,  out  of  which  the 
prosecution  arose,  said,  "I  am  on  the  ground  that  I  was  when 
I  shot  at  you  two  years  ago,"  defendant  was  properly  not 
allowed  to  strengthen  his  denial  of  this  statement  by  show- 
ing the  facts  as  to  the  former  difficulty.— /<iem. 

8.  Judgment  for  costs.  Under  Code  1878,  section  4492,  requiring 
an  indictment  found  at  the  instance  of  a  private  prosecutor 
to  be  indorsed  with  such  person's  name,  and  authorizing  the 
court  to  award  costs  against  him  if  satisfied  that  the  prose- 
cution was  malicious  or  without  probable  cause,  if  the  name 
be  not  so  endorsed,  the  judgment  awarding  costs  is  void,  and 
is  not  admissible  against  such  person  in  an  action  for  mali- 
cious prosecution.— /dem. 

4.  Plea  and  Proof —Advice  of  CouNSEL—In  an  action  for  mali- 
cious prosecution,  advice  of  counsel,  as  tending  to  disprove 
malice  and  want  of  probable  cause,  may  be  shown  under  gen- 
eral denial. — Idem. 

M4STER  AND   SERVANT -See    Plra     ^lnd     Proof,  >; 
Rail.,  \ «. 

1.  ABSuminfiT  Risk  of  Employment— tZ/iry  QfiesHon— An  employer 

reversed  an  elevator  cable,  and  informed  his  employe  that  the 
elevator  was  fit  to  use,  but  not  to  use  it  for  the  top  floors, 
unless  obliged  to  do  so  While  conveying  freight  to  an  upper 
floor,  the  elevator  fell,  injuring  the  employe.  Held,  that 
whether  or  not  he  assumed  the  risk  incident  to  the  defective 
cable  was  for  the  jury.— Stomne  v.  Hanford  Produce  Co.,  187. 

2.  Same— The  essential  element  of  the  assumption  of  a  risk  by  a 

servant  of  the  danger  from  the  defective  cable  of  an  eleva- 
tor, that  he  appreciated  the  danger,  cannot  as  a  matter  of 
law,  be  inferred  from  his  knowledge  of  the  defect  where  he 
was  informed  by  the  superintendent  that  it  was  safe  enough 
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to  use  for  the  rest  of  the  season  and  the  latter  rode  upon  the 
eleyator  with  the  servant  only  the  day  before  the  accident — 
Idefn, 

8.  Same— The  doctrine  of  the  assumption  of  risk  involyes  two 
elements;  knowledge  of  the  defect  and  appreciation  of  the 
danger. —/dctw. 

MECHANICS  LIENS— See  Liens,  «, «,  ^ ». 
MINORS—See  Crim.  Law,  «». 
MORTALITY  TABLES-See  £vid.,«. 

MORTGAGES— See  Banks,  S  «,  •,';  RwDEMPrioN;  Taxat..  w,  ". 

1.  Assuxninff  Mortgrafire— Where  the  seller  of  land  covenants 
against  encumbrances,  the  covenant  is  breached  and  damage 
shown  if  a  mortgage  exists  even  though  the  buyer  sells  again 
and  the  last  grantee  assumes  such  mortgage.— McLaughlin  y. 
Royce,  254. 

-2.  Tender— A  grantor  was  entitled  to  a  reconveyance  on  payment 
of  $1,500,  but,  before  tender,  the  land  was  sold  to  a  third  per- 
son, who  assumed  a  mortgage  of  $600.  Held,  that  the  latter 
was  not  obliged  to  accept  a  tender  of  $1,000.  — /dem. 

S.  Attaohinff  Creditors— Where  an  attaching  creditor  purchases 
a  prior  chattel  mortgage,  and  has  the  same  assigned  to  him,  it 
is  not  payment  of  the  mortgage,  within  Acts  Twenty-first 
General  Assembly,  chapter  117,  providing  that  attaching  cred- 
itors may  take  possession  of  mortgaged  chattels  upon  paying 
the  mortgage  debt  —Webster  City  Grocery  Co.  v  Losey,  ^7. 

4.  Same  —The  fact  that  attached  property  was  sold  in  bulk  instead 
of  at  retail  and  for  much  less  than  it  was  actually  worth  will 
not  avoid  the  sale  as  illegal  and  fraudulent  although  more 
money  might  have  been  received  for  the  goods  by  a  retail  sale 
of  them,  where  it  is  doubtful  if  more  money  would  have  been 
realized  by  the  creditors  because  of  the  additional  expense  of 
closing  out  the  stock  in  such  a  manner.  --Idem, 

^.  Same— An  attaching  creditor  is  not  precluded  from  purchasing 
a  prior  mortgage  lien  upon  the  property  attached  and  paying 
the  mortgage  debt,  leaving  to  his  attachment  any  surplus,  by 
Acts  Twenty-first  General  Assembly,  chapter  117,  providing 
that  attachment  creditors  may  take  possession  of  mortgaged 
chattel  property  by  paying  or  tendering  the  holder  of  the 
mortgage  the  amount  of  the  mortgage  debt,  on  the  ground 
that  such  act  extinguished  the  debt,  and  the  remedy  left  to 
the  attaching  creditor  was  to  pursue  the  course  prescribed  by 
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the  act  under  the  attachment,  since  the  statute  makes  no  pro 
Yision  for  an  assignment  or  purchase  of  a  mortgage  in  such 
cases  but  merely  for  paying  or  tendering  payment.— /(iem. 

6.  Oonstruotion— A  chattel  mortgage  on  the  fixtures  and  furni- 

ture in  a  store,  used  in  carrying  on  a  merchandise  business,, 
includes  a  safe.  ~  Tollerton  &  Stetson  Co.  v.  Anderson,  217. 

7.  Book  accounts — Rxpf-nse  of  Collection — Where  a  chattel  mort- 

gage on  book  accounts  authorized  the  mortgagee  to  collect 
them,  and  the  latter  employed  an  agent  to  do  so,  the  agent'a 
reasonable  commissions  for  making  the  collections  were 
.properly  allowed  as  expenses  of  the  foreclosure.— /c/etn. 

8.  Deeds  aa  Mortfirafires— Defendant  and  mortgagor  agreed  that 

defendant  should  procure  an  assignment  of  the  mortgage,  the 
mortgagor  to  furnish  part  of  the  consideration,  and  foreclose 
it,  and  within  a  year  thereafter  the  mortgagor,  was  to  repay 
him  the  amount  advanced  to  procure  the  assignment,  where- 
upon he  was  to  assign  to  her  the  certificate  of  sale.  Defendant 
procured  an  assignment  of  the  mortgage,  foreclosed  it,  and 
bid  in  the  premises  in  his  own  name,  but  the  mortgagor  failed 
to  repay  him  the  amount  advanced  within  the  time  specified,, 
and  a  sheriff's  deed  to  the  premises  was  issued  to  the  defend- 
ant. Held^  that  defendant  held  the  title  to  the  property  only 
as  security  for  the  money  advanced  by  him.  Harrington  v. 
Foley,  287. 

9.  Possession— Under  Code,  1873,  section  1938.  providing  that  the 

mortgagor  of  real  property  shall  retain  the  legal  title  and  right 
of  possession,  the  holder  of  the  absolute  title  in  fee  to  lands  as 
security  for  a  loan  is  not  entitled  to  possession.— /dent. 

10  Foreolosure  of  Ohattel  Mortgrafire—SALifi  at  Rktail- Under 
a  chattel  mortgage  on  a  stock  of  merchandise  authorizing  a 
foreclosure  by  private  sale  either  in  bulk  or  by  single  article^ 
the  mortgagee  may.  in  the  absence  of  bad  faith,  sell  at  retail 
in  the  ordinary  course  of  business.— Tollerton  &  Stetson  Co.  v. 
Anderson,  217. 

11.  Attorney's  Fees— Where  a  mortgage  provided  for  attorney's 

fee  in  case  of  foreclosure,  such  fee  was  properly  included  in 
the  decree.  — Guaranty  S.  &  L.  Assn.  v.  Ascherman,  150. 

12.  Subsequent     Mortgagee  —  ^x^iVi^ut'^^men^  —  A    subsequent 

mortgagee  purchased  the  first  mortgage,  which  he  foreclosed, 
and  bought  the  property  for  the  amount  of  the  decree,  etc.. 
without  making  anv  referenoe  to  subsequent  mortgages  held 
by  him,  in  foreclosing  or  selling.  He  made  no  attempt  to 
redeem  from  himself  and  accepted  redemption  money  on  the 
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first  mortgage  sale.  Held^  that  the  lien  of  such  mortgages 
was  thereby  extinguished,  and  that  a  purchaser  of  the  mort- 
gagor's equity  of  redemption  was  entitled  to  their  release  on 
payment  of  the  amount  due  upon  the  foreclosure  decree- 
Wells  V.  Ordway.  86. 

15.  Junior— Estoppel— A  junior  chattel  mortgagee  cannot  complain 

that  the  senior  mortgagee,  in  foreclosing,  sold  the  goods  for 
country  produce  instead  of  for  cash,  where  the  produce  was 
converted  into  cash  and  credited.— Tollerton  &  Stetson  Co.  v. 
Anderson,  217 

14.  Same— Where  a  junior  chattel  mortgagee  advised  the  senior 
mortgagee  in  foreclosing  to  keep  up  the  stock,  and  sold  to  him 
merchandise  to  be  resold  in  connection  with  the  mortgaged 
goods,  he  cannot  complain  of  the  senior  mortgagee's  making 
purchases  and  reselling  in  connection  with  the  sale  of  the 
mortgaged  stock;  and,  at  any  rate,  cannot  thereby  obtain 
priority,  or  have  the  senior  mortgage  invalidated  —Idem. 

16.  Proceeds— Application— Where  a  husband's  creditor  know- 

ingly receives  the  proceeds  of  the  salf'  of  lots  mortgaged  by 
the  wife  to  secure  the  debt,  he  must  apply  them  on  the  mort- 
gage.- Heaton  v.  Ainley,  1 12. 

16^  Belecise  of  Homestead-  M  a  rsh  allimg  Assets— A  junior  chat- 
tel •  mortgagee  was  not  prejudiced  by  the  senior  mortgagee 
releasing  a  mortgage  for  the  same  debt  on  the  mortgagor's 
homestead,  because  resort  to  the  homestead  to  satisfy  the  debt 
would  not  have  been  permitted  until  after  the  exhaustion  of 
the  other  security.— /dew. 

17.  Validity— Estoppel  to  Deny— One  party  defending  against  a 

mortgage  alleged  that  it  was  collateral,  and  demanded  a  mar- 
shalling of  securities;  another  being  substituted  for  him, 
adopted  his  answer,  and  further  admitted  the  mortgage 
appeared  of  record,  and  averred  that  it  was  without  authority^ 
and  void.  Held^  that  the  parties  were  not  estopped  by  their 
answer  to  deny  the  validity  of  the  mortgage  —  Waughtal  v. 
Kane,  268. 

18.  Delivery— ^5iop/)6/— A  junior  chattel  mortgagee,  whose  mort- 

gage is  by  its  terms  made  subject  to  the  senior  mortgage, 
cannot  complain  that  the  latter  was  not  delivered  until  after 
his  own  had  taken  affect.—  Tollerton  &  Stetson  Co  v.  Anderson, 
217. 

MOriON  NON  OBSTANFE- See  Appeal.  «\ 

MUNICIPAL  CORPORATION- Taxat,».  ^^ 

1.    Negligenoe— Sidewalks—  Tricyelt  —One  injured  while  riding  a 
tricycle  on  a  sidewalk  can  recover  only  if  the  city  was  negli- 
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gent  in  failing  to  keep  the  sidewalk  in  suitable  condition  for 
people  to  walk  over,  and  he,  while  riding  the  tricycle,  exercis- 
ing dae  care,  was  injured  because  of  such  neglect. — Wheeler 
V.  City  of  Boone,  2»5 

2.  Jury  Question— Whether  or  not  a  city  was  negligent  in  not 
anticipating  and  providing  against  the  discharge  of  water 
upon  a  sloping  sidewalk  and  its  freezing  there  is  for  the  jury 
upon  evidence  that  for  several  years  water  had  been  dis- 
charged upon  the  walk  through  a  hole  in  a  neighboring 
fence  cut  for  that  purpose  and  that,  at  the  time  of  the  acci- 
dent, and  for  several  hours  before,  the  temperature  was  so 
low  as  to  freeze  water  and  that  early  the  following  morning 
there  was  a  body  of  ice  directly  in  front  of  the  hole  which 
was  about  three  feet  wide  near  the  hole  narrowing  to  the 
outer  edge  of  the  walk,  where  it  was  six  inches  to  one  foot 
in  width. — Shumway  v.  City  of  Burlington,  424. 

8.  Streets— The  responsibility  of  a  municipal  corporation  for  the 
condition  of  its  streets  extends  to  natural  defects  and  ob- 
structions permitted  to  remain  when  the  street  is  opened  for 
public  use,  it  being  assumed  for  the  purpose  of  this  case  that 
such  responsibility  does  not  attach  where  the  defect  is  out- 
side of  so  much  of  the  street  as  is  customarily  used  by  the 
public— Lamb  v.  City  of  Cedar  Rapids,  629. 

4.  Temporary    Sidewalks— G'/'ad'— Code  of  1873,   section   466, 

provides  that  the  town  council  shall  have  power  to  construct 
sidewalks;  and  section  468  authorizes  them  to  lay  temporary 
sidewalks  on  the  natural  surface  of  the  ground  on  a  street 
not  permanently  improved.  Beld^  that,  where  no  permanent 
grade  is  established,  the  council  cannot  construct  a  tempor- 
ary plank  sidewalk  above  the  natural  surface,  so  as  to  bring 
it  on  a  line  with  improvements  on  the  street.— Hartrick  v. 
Town  of  Farmington,  81. 

5.  EYiDEaoK— Side 'ralks— EYidence  in  an  action  against  the  city 

for  injury  from  a  defective  sidewalk,  that  there  was  no  change 
in  the  condition  of  the  walk  for  a  month  after  the  accident,  is 
admissible;  there  being  other  evidence  as  to  the  condition  just 
after  the  accident.— Baily  v.  Ci  y  of  Centerville,  20. 

6.  Same-  Testimony  in  an  action  for  personal  injury,  that  plain- 

tiff looked  bfiif^  that  apparently  she  could  scarcely  walk,  and 
that  she  lifted  her  foot  very  tenderly,  is  admissible.— /(Zent. 

7*  '^^ame— Admission  of  evidence  as  to  the  condition  of  a  sidewalk 
two  hundred  feet  from  the  place  of  the  accident  is  not  error; 
there  being  evidence  that  the  walk  for  the  distance  of  the 
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entire  block  within  which  the  accident  occurred  was  out  of 
repair  and  in  a  dangerous  condition. — IcUm. 

8*  Conclusion— Testlmonj  that  from  the  time  witness  noticed 
the  sidewalk  till  plaintiff  was  injured  thereby,  a  period  of 
six  months,  "it  did  not  get  in  any  better  shape,"  is  not  a  mere 
conclusion  but  an  affirmation  that  there  was  no  change  in  its 
condition. —/c{6tn 

9*  Instructions— Where  the  evidence  is  that  the  sidewalk  waa 
continuously  in  bad  condition  for  the  entire  block  within 
which  the  accident  happened,  an  instruction  that  the  evidence 
to  show  that  boards  were  loose  in  other  places  in  the  same 
block  was  to  be  considered  only  on  the  question  of  notice  does 
not  direct  separate  and  distinct  defects  to  be  considered.— 
Idem. 

10.  8ftme— An  instruction  that  the  evidence  tending  to  show  that 

the  sidewalk  was  out  of  repair  a  short  distance  from  the  acci- 
dent was  to  be  considered  only  ''for  the  purpose  of  tending  to 
show,  if  it  does  (and  that  is  for  you  to  say),  whether  or  not*^ 
the  city  should,  by  the  exercise  of  reasonable  care,  have  had 
notice  of  the  condition  of  the  walk  where  the  accident  hap- 
pened, does  not  assume  a  state  of  facts  to  exist,  but  leaves  it 
to  the  jury  to  say  whether  the  evidence  tended  to  show  that 
the  city  had  notice  of  the  defect  causing  the  accident— Idem. 

11.  Hctrmless  Error— An.  instruction  telling  the  jury  not  to  consider 

the  amount  of  sidewalk  the  city  had  to  maintain  is  not  preju- 
dicial though  there  is  no  evidence  regarding  the  matter.— 
Idem, 

12.  Notioe— Where  a  city  has  sufficient  notice  of  an  alleged  defect 

in  a  street,  it  is  liable  for  injuries  caused  thereby,  where  it 
fails,  in  the  exercise  of  reasonable  care,  to  remove  or  remedy 
the  defect.— Lamb  v.  City  of  Cedar  Rapids,  629. 

IS.  Knowlkdoe  of  City— t/Mry  Question— Testimony  that  a  defect 
in  a  sidewalk  had  existed  for  about  two  months  and  strong 
testimony  on  the  part  of  persons  who  used  the  walk,  and  who 
ought  to  have  known  of  a  defect  if  it  existed,  that  they  did 
not  know  of  it,  leaves  the  knowledge  of  the  city  a  jury  ques- 
tion —Wheeler  v.  City  of  Boone,  235. 

14.  Ordinance— Constrlction  —  Bicycle  and  Tricycle — An  ordi- 
nance against  the  use  of  sidewalks  by  "all  varieties  of  vehicles 
known  by  the  general  term  'bicycles.' "  or  one  providing  that  no 
one  shall  "lead,  ride,  or  place  any  beast  of  burden  or  vehicle 
on  any  sidewalk,"  other  than  going  in  or  out  of  premises,  or 
one  prohibiting  riding  or  driving  other  than  between  the  curb 

Small  figures  refer  to  sabdivlsions  of  Index.    The  others  to  page  of  report. 


V 


814  Index. 

MuH.  Corp.  to  Notes  ahd  Biij.8 

lines  of  a  street,  has  no  application  to  a  tricycle  operated  bj 
hand  for  the  convenience  of  one  unable  to  walk.— W«m. 

15*  Police  Matron  —  Salary  —  Ordman^  and  Statute  —  In  the 
appointment  of  a  police  matron,  a  city  need  not  necessarily 
act  under  the  provisions  of  Acts  Twenty-fifth  General  Assem- 
bly, chapter  15;  and  if  such  appointment  be  made,  instead,  in 
pursuance  of  a  city  ordinance,  and  upon  a  salary  fixed  therein, 
the  appointee  cannot  recover  of  the  city  the  difference  between 
the  salary  so  fixed  and  that  provided  by  the  statute. — Daniels 
V.  City  of  Des  Moines,  484. 

NAME— See  Corporations,  ^ 

NEGLIGENCE— See  Atty.  and  Client,';  Contracts,  ";  M on. 
CoRP,»;  Rail.,  ^  *,«,',  8. 

1.  Jury  Question— Where  one,  standing  on  a  platform  of  a  wind- 

mill 50  feet  high  and  using  an  iron  wrench  weighing  four 
pounds,  drops  it  to  the  ground,  where  persons  might  reason- 
ably be  expected  to  be,  and  a  person  below  is  injured,  the 
dropping  of  the  wrench  is  of  itself  an  act  from  which  n^li- 
gence  may  be  inferred,  and  whether  he  used  ordinary  vigilance 
to  avoid  losing  his  grasp  on  the  tool  that  injury  might  not  be 
occasioned  by  its  fall  is  a  question  for  the  jury,  and  where  he  is 
unable  to  explain  how  he  happened  to  lose  control  of  it  a 
verdict  against  him  will  not  be  set  aside. —Armbright  v.  Zion, 
840. 

2.  Contributory  Nbqliqenoe -After  a  defective  elevator  cable 

was  reversed  an  employe  was  instructed  not  to  use  it  for  upper 
floors  unless  obliged  to  do  so.  A  stairway  and  another  eleva- 
tor afforded  access  to  the  upper  floors,  but  it  was  customary 
for  employes  moving'f reight  to  ride  on  the  elevator  as  it  saved 
time.  In  conveying  freight  to  an  upper  floor,  the  elevator  fell, 
injuring  an  employe.  Held,  that  the  question  of  his  negligence 
'     was  for  the  jury.— Stomne  v.  Hanford  Produce  Co  ,  187. 


'  NEW  TRIAL— See  Appeal,";  Bastards,';  Crim.  Law,";  Pract  ,  «, 

48    44    46     46     47     46     49    60     61     «S 

NON  OBSIANTE  VEREDICTO-See  Appeal,". 

^  NOTES  AND  BILLS— See  Attach.,  »;  Contracts,  «. 

1.     Alteration  of  Instruments — Where  it  is  expressly  afi^reed  that 
,t  the  rate  of  interest  on  a  note  shall  be  changed  from  seven  to 

^  eight  per  cent.,  the  payee  can  make  the  alteration  on  the  note 

without  affecting  its  validity,  though  without  the  knowledge 
.  of  the  payer. — Phillips  v.  Crips,  605. 


Small  flgures  refer  to  subdivisions  of  Index.    The  others  to  p&ge  of  report. 


Index.  815 


NoTBS  AKD  Bills    Continued 


2.  Gambling  Oontraots— Consideration — A  person  indebted  to  a 
bucket  shop  for  margins  on  options  gave  a  check  drawn  in 
favor  of  himself  and  endorsed  in  blank  to  one  of  the  proprietors, 
who  cashed  it  at  a  bank,  and  gave  the  money  to  his  partner. 
Payment  being  refused  by  the  drawee  bank,  it  was  returned  o 
the  bank  where  it  had  been  cashed,  and  taken  up  with  the 
note  of  the  drawer,  payable  to  the  order  of  one  of  the  bucket 
shop  proprietors,  and  endorsed  in  blank.  Held,  that  a  finding 
that  in  cashing  the  check,  the  bucket  shop  proprietor  did  not 
act  as  the  drawer's  agent,  that  the  alleged  debt  was  not  paid 
by  the  giving  of  the  check,  and  that,  therefore,  the  note  was 
given  in  payment  of  a  gambling  transaction,  and  hence  was 
void,  was  warranted. — People's  Savings  Bank  v.  Gifford,  377. 

5.  Same— A  note  given  in  settlement  of  a  balance  growing  out  of 

bucket  shop  tranactions  in  which  no  delivery  of  the  property 
dealt  in  was  made  or  contemplated,  is  void.— J^em. 

4.  Checks -Paym^n^— The  note  was  not  purged  df  its  illegal  con- 

sideration by  the  fact  that  a  third  person  signed  it  as  surety,  and 
its  payee  was  not  the  same  as  the  payee  of  the  check,  and,  that 
by  giving  it,  an  extension  for  the  payment  of  the  alleged  debt 
was  procured.— /dem. 

-5.  Same— The  acceptance  of  a  check  payable  to  the  drawer  or  bearer, 
and  endorsed  in  blank,  does  not,  in  the  absence  of  an  express 
ageeement,  constitute  a  payment  of  the  debt.— -Idem. 

6.  Payment— -EvtVffwc^— A  holder  of  a  note  procured  from  a  bank 

which  had  marked  it  '*Paid."  with  a  cancellation  stamp  has 
the  burden  of  proving  that  he  bought  the  note,  the  stamp  being 
presumptive  evidence  of  pa>ment.  -Riddle  v.  Russel,  591 

7.-  Same— One  who  has  paid  a  promi-sory  note,  although  for  the 
benefit  of  the  maker,  cannot  sue  upon  it.— Idem 

5.  Same— A  stranger  accepting  a  note  from  the  bank  which  had 

marked  it  **Paid"  after  he  paid  its  amount  to  the  bank,  with- 
out anything  being  said  about  his  purchasing  it.  cannot  recover 
from  a  surety  thereon.— /Jem. 

9.  Price  of  Notes^ Presumptions— An  agreement  to  purchase 
**four  notes,"  each  given  for  a  sum  stated,  is  an  undertaking 
to  pay  therefor  the  face  value  thereof.— Ubbinga  v.  Farmers 
Savings  Bank,  221 

10.  SavingfB  Banks— Debt— Poe^ers— Under  McClain*8  Code,  sec- 
tion 1790,  authorizing  savings  banks  to  purchase  notes,  such  a 
bank  can  make  a  contract  for  the  purchase  of  notes,  assuming 
such  a  contract  to  be  a  debt,  notwithstanding  a  statutory 
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proYision  prdhibiting  such  banks  from  contracting  any  del>l 
except  for  deposits  and  necessary  expenses  of  management. 
— Idem, 

11.  8ureties— One  endorsing  a  note  merely  as  a  surety  is  not  liable 
thereon  where  it  is  void  as  against  the  maker.— Peoples  Sayings- 
Bank  V.  Gifford,  277. 

NOTICE-See  Mun.  Corp.,  ".  ";  Sales  *. 
NUISANCES— See  Dams  »;  Intox.  Liq.,  ". 
OFFKR  TO  COMPROMISE— See  Evid.,  \ 
ORDINANCES— See  Evid.,  «;  Mun.  Corp.,  ",  ». 
PARTIES- See  Estates,  ". 

P4RTNERSHIP-See  Contracts,  \  « 

1,  Law  Partners  aa  Obligors- Scope  of  Business — An  agree- 

ment by  a  partner  in  the  name  of  his  firm,  engaged  in  the  prac- 
tice of  law,  to  save  a  surety  harmless  if  he  would  execute  a 
bond  in  a  case  in  which  the  firm  was  engaged,  being  outside 
the  scope  of  the  partnership  business,  is  not  binding  on  a 
partner  wh9  did  not  authorize  or  ratify  the  signature.— See- 
berger  v.  Wyman,  527. 

2.  Evidence  of  Authorization  by  Partner— A  partner  in  a  law 

firm  executed  an  agreement,  in  the  name  of  the  firm,  to  in- 
demify  a  surety  if  he  would  execute  bond  in  a  case  in  which 
the'  firm  was  engaged.  Another  partner  had  control  of  the 
litigation,  but  testified  that  he  did  not  know  of  the  instrument 
until  after  it  was  given.  The  former  testified  that  he  obtained 
the  surety  at  the  latter's  request,  and  that  they  discussed  the 
matter  before  and  after  the  security  was  given.  The  principal 
was  unable  to  secure  the  bond,  and  applied  to  the  firm  to 
obtain  it,  and  it  was  agreed  that  he  would  pay  them  to  do  so. 
Held  J  sufficient  to  charge  such  partners  with  liability.— /(f  em. 

PA  YMENT— See  Notes  and  Bills,  *, »,  •,  \ »,  •;  Plead.,  •. 

1.     Application— Where  an  open,  running  account  with  a  firm  is 
continued  unchanged  with  a  member  who  buys  the  interest  of 
his  co-partner  and  continues  the  business,  the  rule  that  pay- 
ments on  such  an  account  will  be  applied  to  satisfy  the  oldest 
items  thereof  applies  to  payments  made  thereon  to  the  firms' 
successor  — Schoonover  v.  Osborne,  453. 
2.    Same— Where  a  surety  pays  the  note,  but  the  maker,  having  no 
knowledge  thereof,  gives  a  new  note  to  the  surety,  with  the 
understanding  that  it  is  in  lieu  of  the  former  and  is  to  be  dis- 
counted at  a  bank,  and  the  proceeds  applied  to  the  former, 
payments  made  by  the  maker  of  the  second  note  should  be 
applied  on  the  first  one.— Heaton  v.  Ainley,  112. 
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8.    Same— A  creditor  receiving  a  payment  without  instructions  may 
apply  it  on  any  claim  he  chooses.— /<i«m. 

PERSONAL  TRAMSACTIONS  WITH  DECEDENT— See  Estates,*,*, 

PLEA  AND  PROOF— See  Mal.  Pros,  ^ 

1.  Evidence  that  after  a  master's  attention  was  called  to  a  defect 

in  an  appliance  he  made  certain  changes  and  directed  the  ser> 
vant  to  use  it  is  admissible  to  avoid  the  inference  of  the  assump- 
tion of  risk  from  knowledge  of  such  defect,  although  plaintiff 
filed  no  reply  confessing  the  assumption  of  risk  and  avoiding 
the  same,  since  the  assulbing  of  the  risk  pleaded  in  answer 
was  denied  by  operation  of  law  without  a  reply.— Stomne  v. 
Hanford  Produce  Co  ,  137. 

2.  Same— An  allegation  in  an  answer  setting  up  a  lack  of  author- 

ity on  the  part  of  the  attorneys  to  commence  the  action  is  an 
affirmative  defense,  and  is  denied  by  operation  of  law,  and 
the  action  would  not  abate  until  such  want  of  authority  was 
proven.— State  v.  Beardsley,  896. 

8.  Oontraots,  Express  and  Implied— Plaintiff  cannot  recover  on 
a  petition  showing  an  implied  promise  to  pay  for  services 
when  it  appears  that  they  were  rendered  under  an  express 
agreement,  and  a  breaeh  thereof,  which  would  entitle  plaintiff 
to  recover  on  a  quavtum  m€rttt^— Duncan  v.  Gray,  599. 

PLEADI NGS— See  Appeal.»«,  ", «,  ",^;  Damages,  •,  »<>;  Estates,  »; 
EviT> ,  w;  HusB.  AND  WiFE,  «;  Insur.,  ",  ",  ", ",  ";  Intox. 
LiQU.,  ";  Libel,  »,  *;  Pract.,  \  ». 

1.  Admissions— Matter  in  reply,  by  way  of  confession  and  avoids 

ance,  does  not  dispense  with  proof  of  allegations  of  the  answer- 
which  stand  denied  by  operation  of  law.  Whether  such  proof 
would  be  made  by  using  the  reply  in  evidence,  is  left  unde- 
cided— Parsons  v.  Grand  Lodge  A.  O.  U.  W  ,  6 

2.  Samk^Au  averment  that  defendant,  to  enable  Ihe  sheriff  to 

maintain  his  attachment,  procured  an  assignment  of  a  chattel 
mortgage  on  attached  property,  which  said  transfer,  and 
assignment  were  made  under  Acts  Twenty-first  General 
Assembly,  chapter  117,  was  admitted  by  the  answer.  Held^  not 
an  admission  that  the  mortgage  debt  was  paid,  but  that  it  was 
assigned.— Webster  City  Grocery  Co.  v.  Losey,  687. 

8.  Denial  of  Corporate  Oapaoity— Under  Code,  sections  86*37, 
3628.  requiring  a  denial  of  partnership  or  corporate  capacity 
to  specifically  allege  the  facts  relied  on,  a  general  averment  of 
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want  of  legal  capacity  is  insufficient  —Uniyersity  of  Chicago 
T.  Kmmert,  500. 

4.  Eleotion—In  an  action  for  the  partition  of  the  estate  of  a 

decedent,  where  the  plaintiff  claims  an  interest  as  a  child  and 
heir  of  the  deceased,  and  afterwards,  in  an  amendment  to  his 
petition,  alleges  that  the  deceased,  "during  his  lifetime,  always 
recognized  the  plaintiff  as  his  son,*'  he  is  not  required  to  elect 
whether  he  will  claim  as  a  legitimate  son  or  as  a  recognizdd 
illegitimate  child. -^Markey  v.  Markey,  873. 

5.  Samb— Though  defendants  qualified  as  executors  under  said  will, 

they  are  not  estopped  to  claim  under  agreement  or  deed, 
they  making  no  claim  under  the  will  in  the  pleadings.  Besides, 
no  election  or  estoppel  is  pleaded. — Cloud  v.  Milvio,  52. 

.6.    VB,yaieint^  Construction — Answer,  of  one  whose  liability  was 
not  discharged  unless  the  sum  of  ^0,000  was  paid,  that  that 
«um  had  '^substantially,  if  not  wholly,'*  been  paid,isiD.sufficient 
•**Wholly"  and  * 'substantially'*  are  not  equivalents. — Hardio  Co. 
-v.  Wills,  174. 

4 

7.  Relief—Damages  sustained  by  defendant  in  an  action  to  quiet 

title,  through  the  appointment  of  a  receiver  for  the  lands  at 
plaintiff's  request,  cannot  be  recovered  unless  pleaded  in  the 
answer.— Harrington  v.  Foley,  287. 

8.  Tender  in  Equity— An  allegation  in  an  answer  in  an  action  to 

quiet  title  that  defendant  has  at  all  times  been  ready  and  will- 
ing to  redeem  and  to  pay  the  lawful  amount  of  taxes,  tax 
sales,  penalties  and  interest  chargable  on  the  property  and 
hereby  offers  and  tenders  the  same  and  offers  to  pay  it  to 
plaintiff  or  into  court  at  any  time  and  keep  the  tender  and 
offer  good  whenever  ascertained  or  on  demand,  is  an  absolute 
and  unconditional  offer  to  pay  the  amount  due.— Cone  v. 
Wood,  260. 

^,    Waiver— Proo/  of  Loss—It  is  not  necessary  to  state  that  facts 
are  pleaded  for  the  purpose  of  showing  a  waiver  or  estoppel, 
as,  if  they  are  sufficient,  they  will  be  given  that  effect. — 
.  Stephenson  v.  Bankers  Life  Assn.,  637. 

POLICE  MATRONS— See  MUN.  Corp.,  ^\ 

■ 

PRACTICE— See  Ben.  Assoc,  «;  Crim.  Law,  »•,  *>, «»,  ";  Dam- 
ages, »,  »;  Estates,  »^  Evid  ,  <*;  Insur.,  \  *^\  Intox.  Liqu., 
»;  Libel,  *;  bURETiES,  ^  Taxat.,  », «. 

1.  Amendments— It  is  within  the  discretion  of  the  court  to  refuse 
an  amendment  to  a  pleading,  where  offered  during  the  course 
of  the  trial. — Roaenberger  6l  Co.  v.  Marsh  &  Co.,  47. 
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2.  Same— It  is  not  error  to  refuse  an  amendment  to  answer  tendering 
a  new  issue  after  plaintiff  has  dosed  his  evidenoe  and  argument. 
— Gallaher  ▼.  Head,  588. 

Attorneys— See  5,  **,  ^,  ^,  post. 

8.  Authority  of  Attorney— Code  1873,  section  214,  which  provides  that 
the  court  may,  on  motion  of  either  party  to  an  action,  require  the 
attorney  for  the  adverse  party  to  produce  or  prove  the  authority 
under  which  he  appears,  and,  until  he  does  do  so,  may  stay  all- pro- 
ceedings by  him  in  behalf  of  those  for  whom  he  assumes  to  act, 
provides  the  exclusive  method  of  testing  the  authority  of  attor- 
neys; and  such  authority  may  not  be  assailed  by  answer. — State 
V.  Beardsley,  396. 

4.  Certiorari— By  Tax  Payer—1?cvicw  of  Ord'mances^A  petition  to 
review  by  certiorari  the  validity  of  a  city  ordinance,  by  one  alleg- 
ing that  he  is  a  citizen  and  tax  payer,  will  not  lie  where  it  does 
not  show  that  he  had  any  right  which  was  affected  by  the  ordi- 
nance not  common  ti  all  resident  tax  payers  and  water  consumers. 
—Collins  V.  City  of  Keokuk,  28. 

Oo-tenantB — See  **,  post. 
Oontracts— See  <',  ^,  post, 

5.    Correction  of  Decree  in  Blank — ^The  incompleteness  of  a  decree 

requiring  a  conveyance  of  land  on  payment  of  $ may  be 

cured  by  order  fixing  the  amount,  made  on  a  motion  therefor. 
—Cooper  V.  Cook,  301. 

6^  Court  and  Jury—CoNSTRUcrriON  OP  Contracts.  The  construction 
of  a  written  contract  is  for  the  court  and  not  for  the  jury,  and,  if 
evidence  as  to  the  circumstances  has  been  admitted  to  aid  in  its 
interpratation,  the  court  should  give  the  jury  the  meaning  of 
the  writing  upoa  the  various  hypotheses  presented  by  the  evi- 
dence.—Clement  V.  Drybread,  701. 

7.  Same — It  is  for  the  court  to  determine  the  meaning  of  an  ambig- 

uous written  contract,  in  the  light  of  parol  evidence  admitted  to 
explain  it. — Idem, 

8.  Settlement— P/eadin^— In    an    action  for    injuries,    defendant 

pleaded  a  settlement,  to  which  plaintiff  made  no  reply. 
Defendant,  at  the  close  of  the  evidence,  moved  for  judgment 
because  such  settlement  was  not  denied  by  the  pleadings.  Held^ 
that  it  was  properly  overruled  because  the  settlement  was  denied 
by  operation  of  law  and  plaintiff's  testimony  tended  to  show  that 
it  was  not  made  in  satisfaetion  of  his  right  to  sue;  and  hence  that 
there  was  no  settlement. — Stomne  v.  Hanford  Produce  Co.,  137. 

Decrees ~See ',  ante. 
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Demurrer— See  *®,  post, 

9.  Directed  Verdict— Where  a  note  was  given  in  settlement  of  dis- 
puted claims,  a  direction  of  a  verdict  in  favor  of  the  payee  can- 
not be  BUdtalned,  unless  the  facte  essential  to  make  the  note  valid 
are  so  apparent  from  the  evidence  that  reasonable  men  oonid  not 
differ  as  to  the  facte  it  establlshed.—Morey  v.  L-Urd,  670. 

10.  Rule  Applied— Defendant   employed  plaintiff  as  his  agent  to 

exchange  his  farm  at  forty-five  dollars  per  acre  for  the  boslnesa 
of  a  firm,  which  the  firm  aijfreed  to  do,  at  the  actual  cost  of  their 
stock,  charging  nothing  for  good  will.  Plaintiff  falsely  informed 
the  ddfeodant  that  the  firm  would  not  trade  unless  defendant 
would  give  five  hundred  dollars  for  the  good  will  of  their  bnalneis 
ard  one  member  of  the  firm  testified  that  plaintiff  informed  them 
that  defendant  wanted  fifcy  dollars  per  acre  for  the  farm.  The 
exchaoge  was  made  on  this  basis  and  defendant  executed  bis 
note  to  plaintiff  in  settlement  of  hia  claim  in  ignoranee  of  the 
fact  that  the  firm  had  offered  to  exchange  f  jr  the  farm  at  forty- 
five  dpllars,  without  anything  for  the  good  will,  etc.  He/c/,  that 
the  evidence,  if  bellevad,  constituted  a  defense  to  the  note,  and 
should  have  been  left  to  the  jury,  and<that  a  verdict  directed  for 
plaintiff  was  error.— Jdoni. 

11.  Evidence— Objections— Motion  to  strike  out  Aiswer  of  witneaaea 

to  a  question  as  to  what  the  board  furnished  by  plaintiff  would  be 
worth  a  week,  made  on  the  ground  that  she  had  not  shown  her- 
self competent  to  testify,  is  properly  overruled,  as  the  objection 
should  have  been  made,  before  the  answer,  the  incompetency 
being  as  apparent  then  as  after  the  answer. — Murphy  v. 
McCarthy,  38. 

12.  Same— Where,  in  action  for  injuries  sustained  by  the  falling  of 

an  elevator,  a  finding  that  defendant  was  negligent  was  not  ehml- 
lenged,  objection  to  testimony  that  witnass  considered  the  ele- 
vator unsafe,  if  human  life  was  involved,  going,  as  it  doea,  to 
negligence  only,  it  unavailable.— Stomne  v.  Hanford  Produce 
Co.,  137. 

15.  Motion  to  Strike— A  p»rty  should  move  to  strike  out  the  irre- 

sponsive part  of  an  answer  if  he  desires  to  raise  the  question  of 
Its  competency. — McKay  v.  Johnson,  610. 

14.  Ssune — Answer  of  witness  as  to  what  It  was  worth  to  keep  decedent^ 
**I  would  not  keep  her  for  less  than  five  dollars  a  week,"  is  sub- 
ject to  motion  to  strike  out  as  irresponsive  — Murphy  v. 
McOarihy,  38. 

16.  CHARQBANDPLBA—fTjuVtfr— Where  evidence  is  introduced  with- 

out objection,  it  is  proper  to  submit  the  issue  made  therebj  to 
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the  jary,  though  not  raised  by  the  pleadings.— Rosenberger  & 
Co.,  y.  Marsh  &  Co.,  47. 

16.  Plea  and  Proof— Evidence  that  the  principal's  refusal  to  carry 

out  the  contract  of  agency  was  due  to  the  agent's  fault  or  neglect 
is  admissible,  though  not  pleaded,  where  the  agent  had  pleaded 
a  wrongful  discharge. — Idem. 

17.  Transcript  as  Evidence— Bxc/us/obs  Waived-— Where,  by  agree- 

ment of  parties,  the  testimony  of  a  witness  talcen  on  a  former 
trial  is  read  in  evidence,  all  rulings  excluding  evidence  when 
offered  on  the  first  trial  are  waived. — Farlong  v.  Carraher,  492. 

i8.    Exceptions— A  judgment  entry  worded,   "judgment  is  rendered 

*  *  ♦  agaicst  plaintiff  for  $1,400,  «  *  ♦  and  plaintiff 
excepts.    It  is  therefore  ordered,    *    *    *    that  the  defendant 

*  *  *  recover  *  ♦  *  judgment  for  *  ♦  *  $1,400,"  shows 
that  plaintiff  excepted  to  the  judgment. — Clement  v.  Drybread, 
701. 

19.  Instructions — Where  the  transcript  on  appeal  showed  that  both 

parties  **  excepted  to  each  and  every  instruction  given  by  the 
court  to  the  jury,"  such  statement  was  a  sufficient  exception 
thereto.— White  v.  Elgin  Creamery  Co.,  622. 

20.  5aj2ie— The  words  '*  Given,  Plaintiff   excepts,  Q.,  Judge,"  marked 

on  instructions  when  the  charge  was  given,  show  sufficient 
exception  to  the  giving  of  the  instructions. — Clement  v.  Dry- 
bread,  701. 

Harmleas  error — See  ^S  post. 
Instructiona — See  '*,  >*,  **,  ante. 

21.  Construction — The  omission  of  a  material  issue  from  a  para- 

graph of  a  charge  wherein  the  jury  are  instructed  to  find  for  the 
plaintiff,  if  they  find  in  his  favor  on  certain  issues,  is  not  preju. 
dicial,  where  such  issue  is  fully  covered  in  another  part  of  the 
charge.— Stomne  v.  Hanford  Produce  Co.,  137. 

22.  Charge  akd  Evidence- An  instruction  to  allow  plaintiff  the 

expense,  **if  any,"  for  nursing  is  not  prejudicially  erroneous, 
where  there  was  no  evidence  of  such  expense,  as  the  jury  were 
limited  to  expense  shown. — Lamb  v.  City  of  Cedar  Rapids,  629. 

23.  Charge  and  Plea— It  was  error  to  fail  to  charge  that  an  orig- 

inal contract  under  which  plaintiff  and  defendant  began  business 
should  not  be  considered  as  affecting  the  terms  of  the  cotes  sued 
on,  where  the  contract  was  admitted  on  an  issue  as  to  the  validity 
of  an  account  sued  on  in  the  same  action. — Clement  v.  Drybread, 
701. 
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24.  Same— Ad  instruction  whioh  permits  the  jury  to  find  on  an  issue 

not  raised  by  the  pleadings,  and  concerning  whioh  there  is  co 
controversy,  is  erroneous. — Duncan  v.  Gray,  599. 

25.  Conwtruittg  Togttbay-li  is  error  to  charge  that  all  the  instruciScms, 

and  not  any  one  of  them,  contain  the  law,  beoanse,  while  a  single 
instruction  may  not  contain  all  the  law  applicable  to  the  entire 
case,  it  may  contain  all  the  law  applicable  to  one  phase  of  it,  or  to 
a  given  state  of  facts.— Swanson  v.  Allen,  419. 

26.  Damages— In  an  action  for  personal  injuries,  an  instruction  to 

allow  plaintiff  such  an  amount  as  "you  believe  from  the  evidence 
he  was  justly  entitled. to,''  refers  as  well  to  future  as  to  past  dam- 
ages,  it  requires  the  jury  to  make  such  allowance  for  future  dam- 
ages as  it  believed  from  the  evidence  plaintiff  is  entitled  to,  and 
it  is  not  erroneous  for  indefiniteness. — Lamb  v.  Oity  of  Cedar 
Eapids,  629. 

27.  Same— An  instruction  in  an  action  to  recover  for  negligent  injoriea 

is  not  erroneous  for  failure  to  give  any  rule  for  estimating  the 
amount  to  be  allowed  for  loss  of  future  earnings,  where  it  teUs 
the  jury  to  consider  the  abilities  of  plaintiff  to  earn  wages  at  the 
time  of  the  iojary  and  also  his  ability  to  earn  wages  since  the 
injury,  and  '*allow  him  such  amount  as  you  believe  from  the  evi- 
dence he  is  entitled  to."— /c/em. 

28.  Measure  of  Damages — At  worst  for  the  seller,  a  contract  gave 

the  defendant  the  option  of  taking  scales  on  which  the  seller 
would  make  the  least  profit.  Hence,  an  instruction  that  the 
buyer  had  such  an  option  and  that  presumably,  he  would  have 
exercised  it  had  he  not  broken  his  contract  is  not  prejudicial  to 
the  buyer.  The  rule  of  the  court  assumed  that  the  purchaser's 
breach  caused  the  least  possible  harm  and  it  cannot  avail  bim  to 
urge  that  he  might  have  so  selected  as  to  cause  greater  injury  by 
failure  to  buy.— Kimball  Bros.  v.  Deere,  Wells  &  Co.,  676. 

29.  Definiteness — Request — It  is  not  erroneous  to  instruct  the  jury 

in  a  negligence  action  to  allow  as  damages  "such  amount  as  you 
believe  from  the  evidence  he  is  justly  entitled  to,"  and,  in  the 
absence  of  a  request  for  more  definite  instructions,  such  request 
is  sufficient.— Lamb  V.  City  of  Cedar  Rapids,  629. 

SO.  Preponderance— ^armfess  Brror— An  instruction  that  by  a  pre- 
ponderance of  evidence  was  meant  the  greater  weight  and  value 
thereof,  and  not  the  greater  number  of  witnesses,  though  mis- 
leading,  could  not  be  prejudicial  to  defendant,  where  the  greater 
number  of  witnesses  testified  for  plaintiff.— /c/em. 

81.  Request— It  is  error  to  refuse  a  specific  instruction  as  to  what  a 
plaintiff  has  the  burden  of  proving,  where  the  only  instruction 

Small  figures  refer  to  subdivlsioos  of  lodez.    The  others  to  page  of  report. 


Index.  82S 

Pbactiob— Instruct.-- Continued 

given  on  the  subject  is  that  plaintiff  has  the  burden  of  proving 
the  **  material  allegations  "  of  his  patition,  without  stating  what 
allegations  are  material. — Riddle  v.  Russell,  691. 

82.  Sbtting  out  Plvadings— It  is  error  to  copy  the  pleadings  into 
the  iDStructioDS  and  read  them  to  the  jury  in  lieu  of  a  concise 
statement  of  the  issues,  where  they  are  obscure,  so  that  the  jury 
is  unable  to  comprehend  the  issues  therefrom.  The  practice 
should  never  be  tolerated,  unless  an  absence  of  prejudice  is  mani- 
fest.— Swanson  v.  Allen,  419. 

88.  Interrogatories— Defendant  is  properly  refused  permission  to 
propound  interrogatories  to  the  plaintiff  where  the  answer  to 
which  they  are  attached  is  not  filed  until  too  late  to  obtain  the 
answers  before  the  time  set  for  trial  and  many  or  the  interroga* 
tories  are  so  unimportant  that  answers  to  them  should  not  be 
required.— Red  Polled  Cattle  Club  v.  Red  Polled  Cattlb  Club,  105. 

84.  Answers— In  an  action  by  a  factor  for  balance  of  account,  hia 
responses  to  interrogatories  attached  to  defendant's  answer,  made 
from  his  books  and  papers,  are  eatitled  to  the  same  weight  as  the 
accounts  themselves. — Bveringham  v.  Hal^y,  709. 

86.  Joinder  on  Oauses— A  cause  of  action  for  value  of  coal  taken  from 
land  may  be  joined  with  one  for  damages  to  the  land. — Devin  v. 
Walsb ,  428. 

Judgments,  See  ^,  i^,  ante, 

86.  Judgments  of  Stipulation— TTaiVer  o/  Defective  Petition. --Where 

a  stipulation  provides  that,  if  a  demurrer  to  the  answer  is  sus- 
tained, judgment  shall  be  rendered  for  the  plaintiff  on  the  peti- 
tion for  the  amount  claimed,  and  the  demurrer  is  sustained, 
defendant  cannot  question  the  sufficiency  of  the  petition. — Goode- 
now  V.  Foster,  608. 

87.  Joint  Defendants- In  an  action  against  a  mortgagee  of  person- 

alty and  hid  agent  to  enforce  preferred  claims  for  labor,  the 
petition  alleged  that  the  agent  seized  and  sold  the  property,  and 
received  the  proceeds,  and  ihat  the  claims  were  presented  to 
him.  A  8  ipulatlon  was  made  that,  if  a  demurrer  to  defendant's 
answer  was  sustained,  judgment  should  be  reidered  for  plaintiff 
on  the  petition.  Held^  that  jadgment  waa  properly  rendered 
against  both  defendants. — Idem. 

88.  Jurisdiction— Special  Appearance— Under  C>de  1873,  section 

2626,  providing  that  a  special  appearance  to  object  to  the  service 
of  notice  shall  render  further  notice  unnecessary,  such  appear- 
anc3  gives  jarlsdlction,  regardless  of  the  notice  or  service. — 
Teller  v.  Equitable  M.  L.  A.,  17. 
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89.  Jury  Trial— Special  Phooebdie^gs— In  the  absence  of  a  special 
provlBlcn  requiring  It,  there  is  no  right  to  trial  by  jury  in  oon 
demnation  cases.— lo  re  Bradley,  476. 

40.  Same— The  provieion  of  Cksde,  section  1947,  that  in  cases  of  appli- 

cations under  laws  Twentieth  Greneral  Assembly,  chapter  186, 
section  2,  to  secure  the  drainage  of  wet  lands,  appeals  may  be 
taken  in  the  same  manner  as  in  the  Iccation  of  roads,  does  not 
imply  that  the  method  of  trial  shall  also  be  the  same. — Idem, 

41.  Same — An  application  under  laws  Twentieth  General  Assembly, 

chapter  186,  section  2,  to  secure  the  drainage  of  wet  lands^  is  a 
special  proceeding,  in  which  a  jury  will  not  be  allowed  uoleES 
specifically  provided  tor.— Idem. 

m 

Motion  to  Strike-  See  »»,  ^\  '*  ante;  *\  post. 
Newly  Discovered  Evidence— See  ^,  ^,  post. 
Objections— See  ",  »*,  ante. 
Pleading— See  »,  >»,  '»■,  ante. 
Plea  and  Propf- See  "  ante. 

42.  New  Trial— Remarks  of  counsel  of  a  nature  not  to  be  commended, 

but  purporting  to  have  been  made  in  response  to  statements  of 
opposing  couDse),  or  to  be  deductions  from  facts  disclosed  by  the 
record,  did  not  require  that  the  party  complaining  thereof  should 
have  a  new  triaJ. — Kimball  Bros.  v.  Deere,  Wells  &  Co.,  676. 

48.  Casualty  and  Misfortune— A  new  trial  will  not  begrantedon  the 
ground  that  judgment  by  default  was  rendered  by  unavoidable 
casualty  cr  misfortune,  within  Code, .  section  4091,  where  the 
secretary  of  defendant  corporation,  not  charged  with  the  manage- 
ment of  its  affairs,  on  being  served  with  notice  of  suit,  placed  it 
in  a  receptacle  in  his  office,  in  order  to  have  a  member  of  the  law 
firm  of  which  he  was  also  a  member  prepare  an  answer,  which 
notice  was  by  him  misplaced  without  mentioning  the  action  to 
any  one,  or  giving  it  any  further  attention. — Sioux  City  Yin.  Mfg. 
Co.  V.  Boddy,  538. 

44.  Co-tenant — A  defendant,  in  a  partition  suit  between  co-tenants, 

having  a  ground  for  a  new  trial  as  against  one  alleged  co-tenant, 
is  not  thereby  entitled  to  a  new  trial  as  against  the  others. — 
McBride  v  McCiintock,  326. 

45.  Newly  Discovered  Evidence  -A  new  trial  will  not  be  granted 

for  alleged  newly  discovered  evidence  where  it  is  merely  cumu- 
Jative  and  sufficient  diligence  to  discover  it  before  the  trial  is  not 
shown. — Idem. 
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46.  Rule  Applied— The  employment  of  a  different  attorney  after  the 

trial  was  had,  and  his  use  of  diligence  in  finding  evidence  which 
was  not  introduced  at  the  trial,  does  not  entitle  one  to  a  new  trial, 
where  his  former  attorney  was  lacking  in  diligence  In  procuring 
the  evidence. — Idem, 

47.  Petition  for— Afot/on  to  Strike— A  plaintiff's  motion  to  strike  a 

defendant's  petition  in  equity  for  a  new  trial  may  be  sustained, 
though  a  co-defendant,  having  an  interest  in  the  litigation,  simi- 
lar to  that  of  plaintiff,  did  not  join  in  the  motioo,  where  co-de- 
fendant was  not  served  with  notice  of  the  petition  for  a  new  trial. 
— Idem, 

48.  Treated  aa  Demurrer— A  motion  to  strike  a  petition  in  equity  for  a 

new  trial  may  be  treated  as  a  demurrer  (conceded  for  the  sake  of 
the  argument— /Reporter.) — Idem. 

49.  New  Issues — A  petition  in  equity  for  a  new  trial,  alleging  that  peti- 

tioner is  entitled  to  land  in  controversy  under  certain  deeds,  will 
not  be  allowed,  wh^re  petitioner's  original  pleadiug  set  up  a 
claim  under  contracts  made  by  letters,  because  such  petition  ten- 
ders new  issues. — Idem. 

60.  Second  Petition — A  second  petition  for  a  new  trial  may  be  stricken 

from  the  files  on  motion,  where  it  was  filed  without  lawful  right. 
— Idem, 

61.  Same— A   second  application  for  a  new  trial  will  be  dismissed 

although  CO  answer  has  been  filed  to  it  where  it  was  filed  more 
than  one  year  after  the  decree  in  the  original  action  was  ren- 
dered and  the  moving  party  is  not  entitled  to  relief  on  any  of  the 
grounds  enumerated  in  Code,  1873,  section  3164. — Idem. 

62.  Billing— Objection  to  evidence  will  be  regarded  as  waived,  in  the 

absence  of  ruling  thereon. — Murphy  v.  McCarthy,  38. 

Special  Appearance — See  ^,  ante. 
Special  Proceedings— See  '^,  *^,  *»,  ante. 
Transcripts — See  >^,  ante. 

58.    Transfer  to  Equity— Fraud  is  triable  at  law.     Therefore,  when 
such  is  alleged,  it  is  not  error  to  refuse  transferring  the  whole 
cause  to  equity,  though  cancellation  of  a  writing  obtained  by 
fraud,  be  prayed. — Welch  v.  Union  Cent.  Life  Ins.,  224. 
Waiver— See  **,  '',  ante. 

PRACTICE  SUPREME  COURT— See  APPEAL. 

PREFERENCES— See  Banks,  *. 

PRESCRIPTION— See  Dams,  *. 

PRESIDE >JTS— See  Agency,  S  »;  Banks,  M  Evid.,  ^  »,  ". 
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PRfiSUMPTIONS— See  Aoekcy,  •;  Divorce,  »;  Evid.,  «;  Insur., 

»,    «»,   INTOX.   LiQU.,   ";    KOTES   AND    BiLLS,  »;  RAIL,  »;  SURE 
TIES,  ♦. 

PRINCIPAL  AND  AGENT— See  AGENCY. 
PUBLIC  LANDS— See  Deeds,  «;  Husb.  and  Wipe,  K 

QUIETING  TITLE, 

1.  Demand  — ilttoroej's   JPees— Under   laws  Twenty-ftftk  Genera) 

Aesembly,  chapter  103,  proyiding^  that  if,  before  action  brought 
to  quiet  title,  plaintiff  shall  request  of  defendant  a  qaitdalm 
deed,  and  tender  the  expense  thereof,  and  the  latter  fails  toocm- 
ply,  the  ccurt  may,  if  plaintiff  is  successful,  tax  attorney's  fees 
for  him,  such  fees  cannot  be  taxed  unless  the  request  was  made 
directly  of  defendant.— Lawless  ▼.  Stamp,  60L 

2.  Rule  Applied— Demt^d  for  deed  before  bringing  suit  to  quiet  title 

upon  an  agent  of  defendant  not  authorized  to  make  it,  ia  not 
£ufficient  to  authorize  a  taxation  of  an  attorney's  fee  against 
defendant — Idem. 

RAILROADS. 


1.  Aasumingr  Bisk  of  Bmployment — Where  a  railroad  company 
employs  a  person  to  remove  a  pile  of  slack,  and  all  *the  dangers 
incident  thereto  were  obvious  to  sueh  person,  it  is  not  liable  for 
negligence  to  an  employe  of  such  person  who  is  burned  by  the 
slack,  where  it  is  in  the  same  condition  and  in  the  same  location 
when  the  ip  juries  are  received  as  when  the  contract  was  made. 
— BrdDStrator  v.  K.  &.  W.  Ry.  Co.,  377. 

.2.  Master  and  Servant — An  employe  of  an  independent  contractor 
engaged  by  a  railroad  company  to  load  slack  on  cars,  cannot 
recover  from  the  company  for  personal  injuries  caused  by  the 
falling  of  a  piece  of  slack,  upon  the  ground  that  he  relied  upDo 
the  company's  promise,  made  to  the  contractor's  employes,  to 
cool  the  top  of  the  pile  with  water,  sinca  the  promise  to  repair 
is  only  important  to  rebut  the  inference  that  defects  are  waived 
by  continuance  in  Employment  with  knowledge  of  their  existence; 
and  as  the  company  had  no  duty  in  the  premises,  the  employe 
waived  nothing  by  continuing  in  the  contractor's  employment. — 
Idem. 

8.  Operation  of  Railway— Fc//ow  Servant— An  injury  recelTed 
by  a  brakeman,  while  assisting  in  coaling  an  engine,  through  the 
negligence  of  a  co-employe  in  operating  the  hoisting  crane  so  as 
to  knock  him  from  the  platform,  such  movement  of  the  crane  not 
being  necessary  in  order  to  parmlt  the  train  to  start,  '^is  not  an 
injury  in  any  manner  connected  with  the  use  and  operation  cf  any 
railroad. "—Reddlngton  v.  C,  M.  &  St.  P.  Ry.  Co.,  96. 

Small  fli^ures  refer  to  subuivisinag  ot  Inuux.    The  otnera  to  pa^e  ot  report. 
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4.  Negligence— OARBlERS—P/eji  and  Proof-On  a  petition  alleging 
nothing  but  an  injury  to  a  passenger  beoiuse  of  a  carrier's  negli- 
genoe,  it  Is  error  to  submit  to  the  jury  the  question  of  plaintiff's 
right  to  recover,  as  a  trespasser*  for  gross  negligence.— Fitzgib- 
bon  V.  C.  &  N.  W.  Ry.  Ck> ,  614. 

6.  Contributory  NEOCJOENOE^Plaintiff  was  driving  an  empty- 
wagon,  and  had  his  head  closely  bundled  up,  and  testified  he 
listened,  but  heard  no  noise  of  ao  engine.  He  stopped  two  hun- 
dred yards  from  the  crossing,  and  again  at  the  edge  of  the 
right-of-way,  and  looked,  and  saw  nothing  coming.  When  he 
last  looked  the  snow  fence  obscured  the  track,  but  had  he 
looked  after  advancing  a  few  feet  he  could  have  seen  the 
track  for  three- fourths  of  a  mile.  From  the  time  he  first  looked 
till  he  had  reached  the  track  the  engine  had  time  to  travel 
to  a  point  out  of  vision  to  the  crossing.  The  engineer  and 
superintendent  on  the  engine  testified  that  plaintifiF  looked 
over  his  shoulder,  turned  around  and  hurried  up  his  horses; 
that  he  was  fifty  feet  from  the  crossing,  and  still  had  time 
to  avoid  being  struck;  that  they  whistled  again,  and  the  engineer 
testified  that  he  then  applied  the  air.  Plaintiff  was  familiar  with 
the  crossing,  and  knew  no  train  was  scheduled  to  pass,  this 
enfsine  being  an  extra.  He/cf,  that  plaintiff  was  guilty  of  con- 
tributory negligence. — Payne  v.  C.  &  N.  W.  Ry.  CJo.,  188. 

6.  Same— An  instruction  that,  in  order  to  recover  for  injuries,  a 

passenger  must  have  been  free  from  all  fault  or  negligence  con* 
tributing  to  produce  the  injury,  is  erroneous,  as  holding  him  to 
the  exercise  of  extraordinary  care,  and  preventing  a  recovery^ 
though  the  negligence  was  slight,  and  did  not  amount  to  want 
of  ordinary  care.— Jerolman  v.  C.  G,  W.  Ry.  Co  ,  177. 

7.  Crossing  accident — A  railroad  company  permitted  the  smoke 

of  burning  slack  to  obscure  the  track  at  a  crossing,  all  of  which 
pJaintiff  knew,  but  there  was  no  evidence  that  this  contributed  to 
the  accident.  There  were  cattle  guards  and  snow  fences  along 
the  right-of-way,  but  tbey  were  properly oonstructed  and  located. 
Plaintiff  and  four  others  did  not  hear  the  crossing  whistle,  but 
the  engineer,  and  two  others  on  the  engine  with  him  swore  posi- 
tively that  the  whistle  was  sounded  at  the  distance  required  by 
law  (sixty-rods),  and  the  bell  was  set  ringing.  Four  others  testi- 
fied to  hearing  the  crossing  whistle.  Heldf  that  negligence  was 
not  shown,  and  this,  though  the  high  rate  of  speed  required  the 
whistle  to  be  sounded  more  than  sixty  rods  from  the  crossing, 
since  plaintiff,  not  having  heard  the  signal  that  was  given,  would 
not  have  heard  it  had  it  been  given  sooner. — Payne  v.  C.  &  N.  W. 
Ry.  Co.,  188. 
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8.  Jury  Question—BWi/ciicc— Whether  an  employe,  loadlog  Uea  on 

a  car  by  drawing^  them  in  with  a  pick,  saw  or  ou^ht  to  have  seen 
a  hole  in  the  car  floor,  throug^h  which  he  stepped  a  few  minutes 
after  he  entered  the  car,  is  for  the  jory,  notwithstanding  t^ti- 
mony  that  it  was  in  plain  sight;  he  having  testified  that,  though 
he  looked,  he  did  not  see  or  know  of  it,  and  that  there  was  snow 
and  straw,  over  and  around  it.— King  v.  C.  &  N.  W.  Ry.  Ca,  749. 

9.  Same — The  fact  of  the  wood  about  the  hole  in  a  car  floor,  through 

which  an  employe  of  the  railroad  company  stepped,  being  rotten, 
is  sufficient  to  charge  it  with  notice  thereof. — Idem. 

10.  Paaaenger— Who  is— Presumptions— One    who  boarded  a   train 

kiiowing  that  it  was  run  for  a  particular  class  of  excursionists 
and  that  it  did  not  stop  at  regular  station?,  and  which  was  not 
left  at  a  place  where  an  invitation  to  all  persons  to  take  passage 
therein  could  be  implied,  will  not  be  presumed  to  have  been  a 
passenger  thereon.— Fitzgibbon  v.  C.  &.  N.  W.  Ry.  Ca,  614. 

11.  Same— Evidence  that  plaintiff  on  inquiring  and  learning  of  a  con- 

ductor of  a  traio,  intended  for  a  particular  class  of  excursionists 
only,  when  it  stopped,  said  that  it  would  do  for  him;  that  he 
boBrdcd  it  in  the  conductor's  presence;  that  he  intended  to  pay 
bis  fare,  and  had  the  money  therefor;  and  that  others  not  excur- 
sionists had  been  allowed  to  board  the  train,  sufficiently  tend  to 
show  that  plaintiff  was  accepted  as  a  passenger  to  justify  the 
submission  of  that  question  to  the  jary.— Jcfem. 

12.  Acceptance  by  CcvDUcroR^Tne  acceptance,  as  a  passenger, 

by  the  conductor  of  a  special  excursion  train,  of  one  not  belong- 
ing to  the  excursion,  is  binding  on  the  company  and  he  will  be 
treated  as  a  passenger,  if  he  did  not  kiow  that  the  conductor 
exceeded  his  authority. — Idem, 

RATIFICATION— See  Agency,  »«;  Banks,  «,  ^\  Deeds,  K 

RECEIVERS. 

M  ■ 

1.  Ohattel  Mortgagee — A  chattel  mortgagee  of  property  has  an 
interegt  therein,  within  Code,  section  3822,  authorizing  peraons 
having  an  interest  in  property  in  danger  of  being  lost  to  pro- 
cure the  appointment  of  a  receiver  therefor. — Valley  National 
bank  v.  Claflin  Co  ,  604. 

d.  Evidence--^  receiver  of  personal  property  in  process  of  manu- 
facture for  the  market  may  be  appointed  in  an  action  to  foreclose 
a  chattle  mortgage  thereon,  where,  by  reason  of  prior  liens,  the 
mortgagee  is  not  entitled  to  possession,  and  where  it  will  depre- 
ciate unless  the  manufacture  and  sale  be  continued. — Idem. 
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8.  Oosts—A  receiver  appointed  at  the  instance  of  the  plaintiff  in  an 
action  to  quiet  title  is,  where  the  validity  of  his  appointment  is 
unqaes'lond  and  his  report  unobjected  to,  entitled  to  his  com- 
missions  and  the  expenses  of  his  receivership,  even  though  the 
defendant  sustains  his  claim  to  the  right  of  possession  of  the 
property.— Harrington  ▼•  Foley,  287. 

REDEMPTI0N-9ee  Mtges.,  ^  »;  Taxat.,  ». 

1.  Batoppel — JHorfgages'-One  taking  a  deed  from  the  mortgagor  of 

the  premises,  after  the  first  mor  gage  had  been  forelosed,  and 
redeeming  from  the  foreclosure  sale,  is  not  estopped,  by  a  recital 
in  her  d(  ed  that  the  conveyacce  is  subject  to  a  second  mortgage, 
to  allege  the  subsequent  extinguishment  of  such  second  mort- 
gage by  failure  of  the  holder  thereof  to  redeem  from  the  sale  in 
the  foredosure  suit,  to  which  suib  he  was  a  party. — Ck>-operatlve 
S.  &>  L.  Association  v.  Kent,  146. 

2.  Between  Lien  Holders— A  junior  lienor  redeeming  from  an  exe- 

cution sale,  must  file  the  statement  of  the  utmost  aipount  he  is 
willing  to  credit  on  bis  lien  within  the  ten  days  given  by  the 
statute,  or  be  held  to  have  accepted  the  property  in  complete 
satisfaction  of  his  debt  — Meredith,  Dickey  &  Co  v.  Peterson,  551. 

8.  Same — It  is  of  no  avail  that  the  junior  lienor  told  the  clerk  at  the 
time  of  the  trantaotion  that  he  was  redeeming  under  the  senior 
Hen,  since  it  did  not  authorize  him  to  make  any  entry  in  the  sales 
book. — Idem, 

4,  Owners  —The  owner  cf  land  to  which  another  holds  the  title  as 
equitable  mortgagee  is  entitled  to  the  statutory  period  of  redemp- 
tion after  a  decree  fixing  the  status  of  the  parties. — Harrington 
V.  Foley,  287. 

RELEi^SE— See  Contracts,  ";  Sureties,  »;  Torts,  >. 
RELIGIOUS  CORPORATIONS. 

1,  Departure  from  Creed— TiST  OP  Membership— ^rrde/ice— A 
new  pastor  of  a  church  taught  new  doc.rines,  and  a  well  known 
leader  of  the  faction  professing  them  called  on  all  who  were  will- 
ing to  accept  the  innovations  to  take  the  front  seat;  this  being 
done  expressly  to  settle  misunderstandings  as  to  belief.  Shortly 
thereafter,  three  leading  members  who  refused  to  tolerate  the 
new  doctrines  were  notified  to  be  at  church  and  confess,  or  they 
would  be  expelled,  and  on  tkelr  falling  to  do  so,  the  eMers 
dropped  their  names.  No  specific  charges  were  given,  though 
demanded;  the  pretex:.  for  the  members'  dismissal  being  that 
they  were  walking  dlsordarly.  Heldy  to  show  that  the  new  doc- 
trines were  made  the  test  of  membership,  though  no  forpial  reso- 
lutions were  adopted.— Christian  Church  v.  Carpenter,  647. 


Small  figures  refer  to  subdiTigioos  of  lodes     The  others  to  page  of  report. 
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8.  Rale  Applied— A  faction  in  a  ohoroh  discarded  an  organ  used  in 
the  service,  discontinued  the  Sunday  school,  denouncini^  certain 
pamphlets  used  therein,  rejected  the  practice  of  receiving  aid 
from  outside  and  taking  up  collections,  adopted  the  method  of 
voluntary  offerings  and  proclaimed  the  rule  of  the  elders  in  place 
of  self-government.  The  new  doctrines  were  made  the  test  of 
membership.  The  former  practices  of  the  church  were  not  con- 
trary to  anything  in  the  new  testament,  which  was  the  creed  of 
the  church,  and  were  in  accordance  with  the  practices  of  the 
church  generally.  Heldy  that  the  new  doctrines  aad  practices 
were  a  substantial  departure  from  the  doctrines  of  the  church, 
and  their  enforcement  would  be  en  joined. — Idem. 

3.  Trusts— Injunctions— The  property  of  a  church  must  be  held 

and  used  in  trust  for  the  promulgation  of  the  gen£rally  accepted 
doctrines  of  that  church,  and  members  departing  therefrom  and 
causing  a  schism  therein,  will  be  enjoined  from  controlling  or 
interfering  with  its  management. — Idem. 

RULINGS— See  Practice,  «. 

SALES— See  Conspiracy;  Deeds,  *;  Liens,  *,  *, »,  ♦. 

1.  Assumption — One  purchasing  without  assuming  encumbrances, 

but  expecting  to  pay  the  valid  liens,  is  no'«  estopped  to  dispute 
their  validity.— Waughtal  v.  Kane,  268. 

2,  Deficiency  in  Tract — Fraud — An  owner  of  a  tract  of  land,  which, 

according  to  the  government  pUt,  contained  a  certain  number  of 
acres,  but,  according  to  fixed  boundaries,  contained  much  less, 
conveyed  it  in  gross,  describing  it  as  certain  fractional  quarters 
of  the  government  survey,  the  grantee  knowing  it  had  been  so 
originally  surveyed.  The  grantor  made  no  covenant  or  repre- 
sentation as  to  the  number  of  acres  in  the  tract,  except  that  he 
merely  stated  his  belief  that.  If  resurveyed  according  to  the 
original  field  notes,  it  would  contain  the  number  of  acres  as 
therein  shown.  Held,  that  the  grantee  was  not  entitled  to  recover 
for  a  deficiency. — Lane  v.  Conslgney,  241. 

8.  False  Representations— In  an  action  for  the  price  of  land,  where 
the  evidence  shows  that  defendant  relied  on  his  friendly  relations 
with,  and  his  confidence  in,  plaintiff,  and  believed  his  statements 
as  to  the  value  of  the  land,  and  the  price  which  plaintiff  had  paid 
for  it,  and  that  sucb  statements  were  false,  It  was  error  to  direct 
a  verdict  for  plaintiff. — Djrr  v.  Cory,  725. 

4.  Notice  to  Buyer— Plaintiff  conveyed  land  by  4eed,  which  was 

recorded;  but  she  remained  in  possession,  and  several  months 
afterwards  recorded  a  deed  back  to  her  from  her  grantee,  of  the 
same  date  a?  the  other,  and  providing  that  she  would  support 

Small  flgnres  refer  to  subdiTiBions  of  Index.    Theothera  to  page  of  report 
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him  for  life,  as  part  of  the  coDsid oration.  Intermediate  the 
recordation  of  the  d^ede,  an  attachment  was  levied  on  the  land 
as  her  g^rantee's.  After  the  second  deed  was  recorded,  a  sale  was 
made,  under  the  attachment  creditor's  judgment,  to  one  who  had 
been  told  that  plaintiff  claimed  under  an  unrecorded  deed  and  as 
a  homestead.  In  fact,  the  deed  back  to  plaintiff  was  antedated, 
not  having  been  made  until  the  day  of  record.  Heldy  that  the 
execution  purchaser's  rights  were  subject  to  plaintiff  .—Zuber  v. 
Johnson,  273. 

b,  Tniata— Plaintiff  conveyed  lands  in  trust  for  a  partnership  and 
the  trustee  gave  a  mortgage  back  to  the  seller,  then,  the-  trustee 
made  contract  with  defendant  to  hold  part  of  the  land  in  trust 
for  him  in  consideration  of  certain  payments  to  be  made  by 
defeodant.  This  contract  took  note  of  plaintiff*8  encumbrance, 
and  while  it  requires  defendant  to  do  certain  things  it  does  not 
provide  that  he  shall  have  a  conveyance  when  he  performs  them. 
After  the  trustee  made  this  contract  with  defecdant  the  partner- 
ship became  a  corporation  which  took  all  the  property  of  the 
partnership,  including  the  contract  of  defendant.  This  transfer 
was  made  subject  to  all  rights  of  persona  having  a  beneficial 
interest.  The  corporation  obtained  an  extension  of  plaintiff's 
mortgage,  giving  defendant's  contract  as  collateral,  and  plaintiff 
finally  brought  suit  to  recover  on  his  mortgage  debt  and  on  said 
contract  as  collateral.    EeJd: 

a.  The  rights  of  the  parties  to  a  contract  for  the  conveyance  of 
an  interest  in  land  are  not  affected  by  a  conveyance  by  the 
vendors  of  such  contracts  to  their  vendor  as  collateral  security 
to  obtain  an  extension  of  time  of  payment  and  the  purchase 
price  where  such  conntracts  were  made  subject  to  the  encum- 
brances in  favor  of  the  original  vendor  and  required  the  pur- 
chaser to  pay  his  pro  rata  share  of  the  costs  of  grading  and 
improving  the  property,  but  did  not  provide  for  a  conveyance 
of  the  property  contracted  for  when  the  required  payments 
should  have  been  made. 

b.  Since  the  corporation  took  conveyance  impreesed  with  a 
trust,  binding  on  Its  grantor,  the  conveyanca  Is  no  defense, 
on  the  ground  that  the  partnership  was  unable  to  fulfill  the 
contract. 

c.  Since  the  contract  with  the  trustee  contemplated  possible 
changes  in  the  trusteeship  the  transfer  to  the  corporation 
subject  to  the  contract  did  not  affect  the  rights  or  liabilities 
of  th3  contract  holder. — Dorr  v.  Cory,  725. 

SATIS  PACTION —See  Judgments,  *. 
SAVINGS  B  \NK3— See  NOTES  and  Bills,  ^ 

SETTLEMENT— S3e  agency,  *;  factors,  \  *;  Pract.,  K 
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1.  Consideration — A  note  given  in  settlement  of  claims  of  doabtfol 

validity  is  valid,  if  the  maker  had  knowledge  of  all  the  faeU 
affecting  their  validity  at  the  time  he  executed  it. — ^Moreyv. 
Laird,  670. 

2.  Same— Tbe  issue  of   compromise  and  settlement  of  a  servants 

claim  against  his  master  for  personal  injuries  is  properly  sub- 
mit'ed  to  tbe  jury  upoa  conflicting  evidence  that  the  payments 
made  to  and  retained  by  the  servant  were  merely  on  acoonnt  of 
wages  and  expenses  atteadiag  his  injury  and  were  not  intended 
as  a  settl  ment  of  the  claim.— Stomne  v.  Hanford  Produce  Co.,  137. 

SIDEWALKS— See  MuN.  Corp.,  \  \  ^  «. 

SPECIAL  APPEARANCE— See  Pract.,  ». 

STATUTE  OF  FRAUDS— See  EVID.,  ". 

STATOTE   O?   LIMITATIONS— See    BREACH    OP    PROBilSE,    », 

Fraud.  Conv.,^;  Lim.  of  Actions. 
STATUTES— See  CONST.  Law,  ^;  Lim  op  Act.,  ^ 
STAY  BONDS— See  Bonds,  *. 
STREET  RAILROAD— See  Highways. 
STREETS— Sec  MuN  CORP.,*. 
SUICIDE— See  INSUR., ««,  «  **,  ~ 

SURETIES-See  Notes  and  Bills,  ";  Payment,  ^ . 

1,  Indemnity  to — Consideration — An   agreement  ti  save  a    surety 

harmless,  if  he  would  execute  a  bond,  made  to  induce  the  surety 
to  sign,  Is  not  without  consideration.— Seeberger  v.  Wymao,  527. 

2.  Right  op  kcmos— Judgment  Against  Snretj — A   surety  is  not 

preclude  I  from  maintaining  an  action  to  ascertain  the  liabUity  of 
others  on  an  agreement  to  save  him  harmless,  because  no  judg- 
ment had  been  rendered  against  him  on  his  obligation,  where,  by 
the  bond,  his  obligation  was  fixed  by  a  judgment  against  his 
princi  pal.  — Idem . 

3,  Released  by  Appeal — A  surety  on  a  bond  executed  to  a  receiver, 

in  an  action  for  payment  of  such  judgment  as  the  court  might 
direct,  is  not  released  by  his  principal  taking  an  appeal,  where 
he  knew  that  the  appeal  was  taken,  and  assented,  thinking  it 
might  release  him,  and  where  it  was  not  authorized  or  assented 
to  by  the  receiver. — Idem, 

4.  Presumptions — Where  it  does  not  appear  when  a  surety  took  up 

the  note,  it  may  be  presumed  that  he  did  so  at  maturit^r. — Heaton 
V.  Ainley,  112. 

TAXATION.  —See  Intox.  Liqu.,  '«»;  Lm.  of  Act. 

1.    Assessment— Erroneous   Entry— i?eiiiecfie«— Where   an  exces- 
sive assessment  was  entered  on  the  rolls  through  a  clerical  error 
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in  copying,  and  without  the  asseseor'd  knowledge,  the  tax  pa5er 
is  not  precluded  from  questioning  the  amount  thereof  because  he 
did  not  go  before  the  board  of  equalization  fof  relief  before  be- 
ginning mandamus  to  compel  the  county  auditor  to  correct  the 
M  same,  or  before  paying  the  tax  under  protest,  and  begiuuing  an 

aciion  to  recover  the  taxes  paid  in  excess  of  the  true  assessment. 
-Smith  V.  McQuirton,  363. 

2.  Same — The  power  conferred  upon  the  county  auditor  by  Code  of 
1873,  tocorrect  any  clerical  or  other  en  or  in  the  assessment  or 
tax  book,  iocludes  the  power  to  determine  when  a  mistake  has 
been  made,  and  the  word  *' mistake"  covers  all  cases  where  the 
record  does  not  disclose  the  true  facts  and  the  wcrd  '* error  "  in- 
cludes a  mistake  in  copying  an  assessment  into  the  assessment 
roll,  in  consequence  of  which  it  is  larger  than  the  actual  valua- 
tion fixed  by  the  assessor. — Idem. 

8.  Paving  Assesament — Fraud— i?/]giits  oi  Tax  Payer— Fraud  of  a 
contractor  in  oot  using  in  the  construction  of  a  curbing  the 
amount  of  cement  required  by  the  contract,  so  that  a  portion  of 
the  curbing  is  inferior  to  that  agreed  to  be  built,  combined  with 
the  failure  of  the  proper  authorities  to  discover  such  defect  and 
insist  on  its  being  remedied,  vitiates  the  acceptance  of  euch  por- 
tion, and  renders  void  the  assessment  of  property  abutting 
thereon,  though  the  authorities  were  not  guilty  of  actual  fraud ; 
and  an  injured  tax  payer  may  maintain  an  action  to  set  aside  the 
special  assessment  for  the  cost  of  the  improvement. — Mason  v. 
City  of  Des  Moines,  658. 

4.  Interest — Acts  Twenty-second  General  Assembly,  chapter  5. 
amending  Acts  Twenty-first  General  Assembly,  chapter  168,  sec- 
tion 12,  provides  that  assessments  for  paving  streets  shall  be  pay- 
able to  the  county  treasurer,  with  6  per  cent,  interest,  and 
collected  in  the  same  manner  and  bear  the  same  penalties  as 
provided  for  the  collection  of  other  taxes,  Code  1878,  sections  478, 
479,  provides  that  assessments  may  be  collected  by  suit  either  in 
the  name  of  the  municipality  or  the  person  to  whom  it  shall  have 
directed  payment,  and  that  in  case  of  default  in  payment  the 
municipality  may  recover,  in  addition  to  the  amount  assessed  and 
interest  at  10  per  cent.,  5  per  cent,  for  expenses  of  collection. 
Heidi  ^^^^  ft  private  person  suing  to  rcTcover  the  assessment  is 
entitled  to  only  6  per  cent,  interest. — Des  Moines  Brick  Mfg.  Co. 
V.  Smith,  307. 

5*  Liens — Priority — The  lien  of  street-paving  certificates  inferior  in 
point  of  time  to  a  lien  based  upon  the  certificates  issued  for  curb- 
ing the  same  street  is  not  superior  to  the  latter  lien. — Idem. 
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6.  Sale — Fraud — Evidence — The  existence  of  a  fraudulent  cotnbiaa 

tion  amoDg  bidders  at  a  tax  sale  cannot  be  inferred  from  the  fact 
that  there  .was  lit&le  competition,  though  a  number  of  bidders 
were  present,  several  of  whom  bid  on  the  same^  tract. — Gallaher 

V.  Head,  688. 

• 

7.  Limitation  of  Action— Occupancy— The  occupancy  by  the  fee 

owner  through  tenants,  which  will  set  the  statute  of  limitations 
in  motion  and  keep  it  running  against  a  tax  title,  need  not  be 
continuous  by  the  same  person. — Idem. 

8.  Same — The  statute  limiting  a  tax  purchaser's  right  to  recover  the 

land  begins  to  run  when  bis  right  to  a  deed  accjrues,  though  he 
does  not  take  one  until  thereafter,  if  the  fee  owner  then  occupiei 
the  land,  and  has  done  so  since  the  sale;  and  the  running  of  the 
statute  is  not  interrupted  by  a  change  in  the  fee  title  during  the 
period  of  limitation. — Idem, 

9.  Redemption — Abandonment — After   the   rendition  of    a  decree 

r entitling  a  land  owner  to  redeem  from  a  tax  sale,  he  paid  the 
redemption  money  to  the  clerk,  but  the  tax  sale  purchaser 
refused  to  accept  it,  because  he  thought  there  was  no  redemp- 
tion, whereupon  the  former  moved  to  compel  a  conveyance  from 
the  latter  through  the  clerk,  and  the  motion  was  denied,  where- 
upon the  former  withdrew  his  money,  and  the  latter  and  his 
grantee  remained  in  possession  for  15  years.  Hie/d,  that  the  for- 
mer had  abandoned  his  right  to  redeem. — Cooper  v.  CkK>k,  301. 

10.  Validity— Purchase  by  Co-ownbr  of  Mortgage— Where  land 

Is  a^sessel  for  taxes  as  one  parcel,  which  is  owned  by  two  in  sev- 
eralty, a  mortgagee  of  one  owner  cannot  purchase  the  entire  par- 
cel at  a  tax  sale,  and  acquire  title,  eo  as  to  devest  the  other  owner. 
—Cone  V.  Wood,  260. 

11.  Same— The  purpose  of  a  mortgagee  in  taking  and  assigning  tax 

sale  certificates  does  not  go  to  the  validity  of  the  tax  sale. — Idem. 

12.  Rule  i4pp//ed— Where  a  party  seeks  to  perfect  his  title  under  tax 

deeds,  he  must  have  the  support  of  a  valid  tax  title ;  hence  the 
purpose  of  a  party  through  whom  he  claims  in  taking  an  assign- 
ment of  the  certificate  is  immaterial,  since  it  does  not  go  to  the 
validity  of  the  tax  sale. — Idem, 

18.  Waste — A  tax  purchaser  is  entitled  to  recover  of  the  fee  owner 
for  timber  which  the  latter  tenant,  acting  under  a  right  which 
the  owner  pretended  to  confer,  cut  while  the  land  was  wrong- 
fully withheld  from  the  purchaser. — Gallaher  v.  Hra(3,  588. 

TENANCY— See  Taxat.,  ^  ». 
TENDER— S  «  Mortgages  *;  Plead.,   . 

TITLE— See  KVID.,  '\  '*., 
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TORTS. 

1.  Joint  Tort  Feasors— Rblbase  OF   One —Where  creditors  of  a 

debtor  employed  the  same  attorney,  and  separate  attachments  on 
their  debtor's  property  are  levied  on  the  creditors*  claims,  neither 
creditor  being  in  any  way  interested  in  the  other^s  claim  or  its 
prosecution,  Ihey  are  not  joint  tort  feasors,  where  the  attach- 
ments were  improperly  levied,  so  that  a  release  as  to  one  of  them 
would  discharge  the  other,  as  against  a  claim  for  damages  by 
the  attachikent  debtor. — Miller  v.  Beck  &  Co.,  575. 

0 

2.  Satisfaction  by  ONE—Attadrment— The  payment  by  f  ne  of  two 

wronj^f  ul  attaching  creditors  of  a  judgment  for  the  damages  sus- 
tained by  the  debtor  from  the  levy  on  certain  goods  of  the  two 
writs,  but  made  at  the  same  time  and  by  the  same  officers,  is  a 
bar  to  an  action  against  the  other  creditor  for  the  trespass,  as  it 
was  a  single  act  with  one  purpose. — Idem, 

3.  Same — Attachment  writs  were  unlawfully  levied  by  distinct  credi- 

tors upon  the  same  property  at  the  same  time.  Thereafter  the 
attachment  debtor  recovered  Against  one  of  the  creditors  dam- 
ages for  such  unlawful  attachment,  and  the  judgment  was  satis- 
fied. Heldy  that  such  satisfaction  was  a  bar  to  a  subsequent  action 
against  another  of  such  attachment  creditors  to  recover  dam- 
ages, except  as  to  any  coats  made  on  his  writ  independent  of  those 
made  under  the  writ  for  the  levy  for  which  damages  were 
recovered,  and  for  attorney's  fees. — Idem, 

4.  Same — Complete  satisfaction  for  an  injury  operates   to  discharge 

all  who  are  liable  therefor,  whether  they  ba  joint  and  several 
wrong  doers,  or  several  wrong  dears,  or  though  the  party  satisfy- 
ing is  in  nowise  liable  for  the  injury. — Idem, 

TRANSFER— See  Pract.  ,  »8. 
TROVER— See  Fraud.  Conv.,  ». 

TRUSTS— See  Banks,  »,  *\  Evid.  -",  «;  Sales,  \ 

Besulting  Trust— A  father  about  to  move  his  family  west,  sent 
one  of  his  sons  to  look  up  a  location,  and  he,  with  the  proceeds 
of  the  sale  of  the  father's  farm  in  the  east,  purchased  a  farm, 
taking  the  title  in  the  name  of  himself  and  another  brother.  The 
family  then  settled  on  the  farm,  working  it  jointly.  Two  of  the 
daughters,  on  their  marriage,  removed  therefrom,  and  the 
brother  who  purchased  it,  also  left  It,  first  making  a  conveyance 
to  the  brother  in  whose  name,  jointly  with  himself,  he  had  taken 
the  conveyance,  for  a  nominal  consideration.  This  brother  there- 
after conveyed  to  an  unmarried  sister,  and  she,  being  in  failing 
health,  conveyed  back  to  the  brother  who  had  purchased  the 
lands.    This  brother  thereafter  conveyed  part  of  the  tract  to  his 
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wife.  No  consideration  was  paid  for  any  of  the  conveyances,  and 
two  sisters,  who  never  married,  resided  on  the  land  until  their 
death,  and,  with  the  exception  of  the  brother  purchasing  the 
farm,  the  other  brothers  resided  thereon  until  they  became  unable 
to  work  it.  Heldy  that,  on  purchasing  the  lands  with  the  money 
furnished  by  his^  father  end  taking  the  title  in  himself  and 
brother,  a  trust  resulted  in  favor  of  all  the  children,  subject  to 
which  the  wife  took,  it  being  within  the  saving  clause  of  Code 
1873,  section  1934,  requiring  declarations  of  trust  in  relation  to 
real  estate,  except  trusts  resulting  from  the  operation  of  law,  to 
be  executed  in  the  same  manner  as  deeds. — Williams  v.  Wil- 
liams, 91. 

TRYCICLES—See  MUN.  CORP.,  S  ". 
VENUE— See  Insur.,  ". 
VERDICT.— See  appeal,  ",  39;  Damages,  \ 

WAIVER.— See  Appeal,  *',  «;   Benefit  Associations,  \  *;   Fac- 
tors, »;  Insur.  ",  ",  «>, «»;  Plead.,  ». 
WASTE.— See  Taxat.,  ". 

Wl  LLS— See  Appeal,  *«;  Estates,  ". 

1.  What  is — An  instrument  executed  and  witnessed  as  provided  for 

in  a  caee  of  a  will,  and  intended  as  such  by  deceased,  is  such 
though  reciting,  **l  agree  to  will."— /are  Estate  of  Longer,  34. 

2.  Construction — The   word  bequest  may  be  held  to  refer  to  real 

estate  in  one  part  of  a  will  where  the  testator  has  plainly  used  it 
with  that  meaning  in  another  part. — In  re  Stumpenhousen's 
Estate,  555. 

8.  Rule  Applied — When  a  will  giving  personal  property  and  a  life 
estate  in  real  property,  with  power  "  to  change  or  modify  the 
specific  bequests  hereinafter  made,*'  uses  interchangeably  the 
words  "bequest"  and  *' devise,"  it  will  not  be  held  that  the 
power  to  change  or  modify  refers  only  to  personal  property,  on 
the  ground  that  the  word  **  bequest"  is  used. — Idem, 

4.  Life  Estates — A  joint  will,  devising  property  to  the  survivor  during 

life  to  use  as  he  sees  fit,  without  powe^  to  sell,  but  with  aright  to 
change  the  dlspositioa  of  property  as  provided  for  by  the  will, 
gives  t J  the  survivor  only  a  life  estatei  and  the  power  to  dispose 
of  the  remainder  as  a  separate  estate. — Idem. 

5.  Bffect  of— A  will  devising  a  life  estate,  with  power  to  the  life  ten- 

ant to  alter  the  devise  of  the  remainder,  does  not  give  the 
remainder  men  any  vested  interest,  and  if  the  power  is  exercised, 
the  persons  designated  by  the  life  tenant  take  under  the  original 
will. — Idem, 


I 


Small  flKures  refer  to  subdlylsions  of  Index.    The  others  to  p&Re  of  report. 


Index.  837 

Wills    Continued 

6.  Lan^uagre  to  Oreate—No  set  form  of  words  is  requisite  to  the 

creation  of  a  will,  any  language  indicative  of  an  intent  to  make  a 
testamentary  disposition  of  property  being  sufficient. — Idem, 

7.  Evidence— Opinion  op  Subscribing  Witness— In  a  contest  over 

a  will  on  the  ground  of  mental  incapacity  to  make  a  will,  it  is  not 
competent  to  ask  a  subscribing  witness  what  was  the  testator's 
'^  capacity  to  make  a  will,"  as  such  question  calls  for  a  decision  of 
the  whole  case.— Furlong  v.  Carraher,  492. 

8.  Same— A  question  calling  for  the  opinion  of  a  subscribing  witness 

to  a  will,  as  to  the  condition  of  the  testator's  mind,  based  upon 
the  testimony  given  by  him  before  the  jury,  is  not  competent 
where  the  witness  has  not  testified  to  any  facts  tending  to  prove , 
unsoundness  of  mind,  and  this,  though  a  subscribing  witness  may, 
if  asked,  give  his  belief  as  to  testator's  mind,  without  stating  the 
grounds  of  the  belief. — Idem, 

9.  Testamentary  Capacity — One  who  at  seventy-seven,  loses  her 

husband,  and  who  then  begins  to  manifest  less  and  less  independ- 
ence of  action,  whose  memory  becomes  continually  poorer;  loses 
sympathy  for  her  family,  forgets  the  burial  of  her  children  in 
Scotland,  whom  she  formerly  remembered  with  the  greatest 
affection;  who  becomes  penurious;  who  repeats  old  stories  fre- 
quently in  the  same  conversation;  who  evinces  no  sorrow  nor 
appreciation  at  thedeatnof  her  husband;  who  continually  repeats 
questions  in  the  same  conversation;  objects  to  her  son's  acting  as 
administrator  of  her  husband's  estate;  forgets  the  execution  of 
papers  within  a  few  minutes;  complains  of  inattention  of 
her  children,  who  frequently  call  upon  her;  who  becomes  very 
much  attached  to  a  gp^andson  who  lives  with  her,  and  attends  his 
wedding,  but  does  not  know  he  was  married  nor  to  whom,  though 
he  married  the  girl  who  was  then  working  for  her,  and  whose 
mental  decadence  continues  for  seven  years,  at  which  time  she 
makes  a  disposition  of  her  property  in  favor  of  that  grandson, 
although  she  has  children  living  whom  she  ignores,  has  not  the 
capacity  to  dispose  of  her  property  by  deed  or  will. — Gait  v.  Pro- 
van,  561. 

10.  Undue  Influence — Evidence  that  a  son  of  a  testatrix,  a  woman 
of  advanced  years  and  rather  weak  of  mind,  took  charge  of  her 
farm  and  the  personal  property  kept  thereon,  and  largely  directed 
the  disposition  of  the  same  while  his  mother  was  living,  is  not 
sufficient  to  show  undue  influence  over  the  mother  in  the  execu- 
tion of  her  will,  it  not  appearing  that  the  son  had  anything  to  do 
with  the  making  of  that  instrument. — Furlong  v.  Carraher,  492. 


Small  tlgures  refer  to  subdivisions  of  ladex.    Ttie  others  lo  pa^e  of  repor 


_^ 


AUTHORITIES  CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


1  Am.  &  Kng.  Enc.  Law,  97 114 

1  Am.  &  Eng.  Enc  Law  (2d  Ed.)  1069 676 

4  Am.  &  Eng.  Enc.  Law  (2d  Ed.).  676 584 

7  Am.  &  Eng.  Enc.  Law,  91 170 

7  Am.  &  Eng.  Enc.  Law  (2d  Ed:,  377 180 

8  Am.  &  Eng  Enc.  Law.  709    299 

9  Am.  &  Eng.  Enc.  Law,  77 371 

9  Am.  &  Eng.  Enc.  Law,  385 682 

11  Am.  &  Eng.  Enc   Law,  932  653 

11  Am.  &  Eng.  Enc.  Law  (2d  Ed  ),  1059 657 

13  Am.  A  Eng  Enc  Law,  4l9i 475 

10  Am.  &  Eng.  Enc.  Law,  923 405 

17  Am.  &  Eng.  Enc.  Law,  124, 524 

17  Am.  &Eng.  Enc.  Law,  448 170 


Beach.  Contributory  Negligence  (2d  Ed.),  sec.  19 .  180 

•     Beach,  Trust,  sec.  467 515 

2  Benjamin,  Sales  (Corbin*s  Ed),  sec.  1121  and  note  3 686 

Bishop,  Statutory  Crimes,  sec.  682 445 

Bliss,  Insurance  sec  247 280 

Bradner,  Evidence,  118 41 

1  Brandt,  Suretyship,  sees  92-94 584 

1  Brandt.  Suretyship,  sec.  93 583 

Brandt.  Suretyship,  sec.  130 372 

Brandt,  Suretyship,  sees.  131.  133 872 

1  Brandt.  Suretyship  (2d  Ed  )  134.  185 458 

Broom.  Legal  Maxims  (8th  Ed. ),  p.  191 544 

Browne,  Statutory  Frauds,  sec.  802 299 

O 

45  Central  Law,  .J.,  425 231 

Century  Dictionary,  tit.  "Pool" 246 

Cobbey.  Chattel  Mortgages,  sec.  41 9  and  note  29 506 

2  Cobbey,  Chattel  Mortgages,  sec.  718 698 

Cooley.  Torts,  p.  139 578 

Cooley,  Constitutional  Limitations  (6th  Ed.),  pp.  449,450 698 

Cooley,  Torts.  630 180 

(838) 


Authorities  Cited.  839 


Daniel,  Negotiable  Instruments,  sec.  1794 837 

Digest,  Rom.  Law 460 

2  Dillon,  Municipal  Corporations,  sec.  1008 632 

Drake,  Attachment,  sec.  269 382 

E 

Elliott  Roads  and  Streets,  447 632 

Encyclopedia  Britannica,  tit.  *Poor 247 

Enc.  PI.  &  Prac  ,  42 114 

Enc.  PL  &Prac,  683 674 

Enc.  PI.  &  Prac  .546 478 

Enc  PI  &  Prac.  475 13 

F 
Fetters,  Carriers,  Passengers,  1195 623 

G 

1  Greenleaf .  Evidence,  sec.  23 604 

1  Greenleaf,  Evidence  sec  52 46 

1  Greenleaf ,  Evidence.. sec  103     231 

1  Greenleaf  Evidence,  sec  200 628 

1  Greenleaf,  Evidence,  sec.  277  707 

1  Greenleaf.  Evidence,  sec.  440 495 

2  Greenleaf,  Evidence,  sec  47.  ■ 445 

2  Greenleaf,  Evidence,  sec  120 429 


High,  Receivers,  sec.  25 ' 507 


2  Jarman,  Wills  (Rand.  &  T.  Ed.),  p.  757 597 

K 

2  Kent,  Commentaries,  283  note 521 

2  Kent,  Commentaries,  458 521 

2  Kent,  Commentaries,  459 '. 521 

8  Kent  .'Commentaries,  437 ..        309 

L 
Lewis,  Eminent  Domain,  sees.  311,  312  478 

M 

Mechem,  Agency,  sec.  67 676 

Mechem,  Agency,  sec.  454 676 

Mechem,  Agency,  sec.  455 676 

Mechem,  Agency,  sees.  545,  546    360 

Mechem,  Agency,  sec.  548 '.   . .  862 


840  Authorities  Cited. 

1  Morawetz,  Private  Corporations,  588 527 

Murfree,  Officers,  Bonds,  sec.  142. 534 

N 
Newell,  Defamation,  sec.  71 475 

O 

<  »'Hara,  Wills   2l»7 5t>7 


1  Parson,  Contracts  {8th  Ed.),  p.  441  and  note  u 547 

2  Parsons,  Contracts  (8th  Kd),  *574  note 531 

2  Parsons.  Contracts  (8th  Kd.),  *575-578 521 

2  Parsons,  Contracts,  770 782 

3  Parsons.  Contracts  (6th  Ed  ),  59 299 

Perry,  Trusts,  sec   766 515 

1  Phillips,  Evidence,  217 604 

2  Pomeroy,  Equity  Jurisprudence,  sec.  878 732 

3  Pomeroy,  Equity  Jurisprudence,  sec.  1193 292 

3  Pomeroy,  Equity  Jurisprudence,  sec.  1331 507 

Psalm  of  David,  160 649 

R 

3  Rice,  Criminal  Evidence,  sec   589 445 

Rice,  Evidence,  p.  766 210 

Rogers,  Expert  Testimony,  p.  47. . , 495 

Rood,  Garnishment,  sec.  133 418 

Roger's  Expert  Evidence  (2d  Ed.),  sec.  4 23 

S 

Schouler.  Wills  (2d  Ed  ),  sec.  187 495 

Schouler,  Wills  (2d  Ed),  sec.  2l»2 559 

Schouler,  Wills,  sec.  265 87 

Schouler,  Wills,  sec  272  87 

Schouler,  Wills,  sec.  273 87 

Schouler,  Wills  (2d  Ed),  sec.  518 : 560 

Schouler,  Wills  (2d  Ed),  sec  539 598 

1  Shinn,  Attachment,  sec  208 417 

1  Shinn,  Attachment,  sec   209 417 

2  Smith  Lead.  Cas.  456  547 

Standard  Dictionary,  tit  "person" 668 

Standard  Dictionary,  tit  "pool"  347 

Starkie,  Evidence,  578 604 

Story,  Conflict  of  Laws  (8th  Ed. ),  sees.  68-66 520 

Story,  Conflict  of  Laws  (4th  Ed  ),  sees.  101, 102 521 

Story,  Conflict  of  Laws,  sees    103-241 .  520 

Story,  Agency,  sec.  265 361 

2  Story,  Equity  Jurisprudence,  sees.  831 ,  882 507 

Sutherland,  Damages  (2d  Ed  ),  sec.  649 685 


Authorities  Cited.  841 


Taylor,  Landlord  and  Tenant,  sec  552 286 

Thompson.  Corporations,  sec.  4618  etseq .  527 

1  Thompson,  Trials,  sec.  116 18 

2  Thompson,  Trials,  sec  2340  .^ 78 

2  Thompson,  Trials,  sec.  2511 .' 210 

Tiedeman,  Sales,  sec  833 686 

Tiedeman,  Municipal  Corporations,  sec.  846 632 

Townsbend,  Slander  and  Libel,  sec.  208 475 

To wnshend.  Slander  and  Libel,  sec  212 475 

2  Wade,  Attachment,  sec   458  417 

Webster's  International  Dictionary,  tit.  "pool" 247 

Webster's  International  Dictionary,  tit.  "substantially" '. . .  176 

Wharton,  Conflict  of  Laws  (2d  Ed. ),  sec.  114 ...  530 

Woerner,  Administration,  sec.  889 502 

Wood,  Nuisance,  1 , 406 


CASES  CITED 


IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


Abbey  v.  Chase 6  Gush,  54 SOS- 

Abeles  V.  Cochran 23  Kan    4d6 362 

Achey  v  State 64  Ind   56 12 

Adye  V.  Hanna ' 47  Iowa.  264 487 

Aetna  National  Bank  v.  Charter 

Oak  Life  Ins  Co 50  Conn    167 338 

Ahby  V   White 2  Ld.  Kaym.  958 544 

Akesori  v  Railroad  Co 106  Iowa.  64  9^ 

Albin  V.  Lord 89  N    H    196 546 

Aldrich  V   Paine 106  Iowa,  461 2:« 

Allen  V.   Kirk 81  Iowa   658 6i8,  667 

Allen  V.  Nettles.  Adm'r 89  La.  788;  2  South.  Rep  ,  602. . .  .465 

Allen  V.  Pegram 16  Iowa,  168 :^ 

Allen  V.  Railroad  Co 57  Iowa,  623 145 

Allen's  Ex*x  v.  Shriver's  Adm'r.  81  Va  174 244 

Allen  V  J^eaward 8$  Iowa    718 60 

Allison  V  Hagan 12  Nev.  38 61 

Allison  V.  King 2l  iowa,  302 417 

Allison  V.  Rutledge 5  Yerg.  lOa j57 

Ames  V  Foster 42  N    H  881 546 

Anderson  v  Caldwell 91  Ind  451 478 

Anderson  v.  State 14  Ga  709 i2 

Andrews  v.  Sparhawk" 18  Pick.  393 518 

Andrews  v.  Tedford. 37  lowa.  314 .S60 

Anthony  v  Wood  96  N,  Y.  I8l 417 

Armstrong  v  Town  of  Ackley . .  7 1  Iowa.  76 25 

Arnold  v   Potter 22  Iowa,  194 519 

Artz  V.  Railway  Co 38  Iowa  2S):? 179 

Association  V.  Curtis 107  Iowa    504 ....I.'i2 

Association  v.  Heidt  107  Iowa,  297  . .  1 52 

Association  v.  Robinson 104  Ga  256;  30  S   E.  Kep  918 231 

Association  V  Stenger 54  Neb  427;'74  N.  W  Kep  846.. 549 

Atkinson  V  Morse 63  Mich.  276;  29  N.  W.  Rep  711.686 

Aultman  v  Obermeyer  6  Neb   260 54:^.  545 

Austin  V.  Munro  47  N.  Y  360 654 

Aznoe  V.  Conway 72  Iowa.  568 601 

B 

Backus  V.  Lebanon 1  N.  H.  19 478 

Baird  v   Brooks 6>  Iowa,  40 699 

Baker  v  Moor     63  Me  443    654 

Baldwin  v  Humphrey 44  N.  Y  609 . .    37 

Ballin  v.  Uallaye 37  N    Y.  :H5 546 

Baltzen  v   Nicolay 53  N.  Y.  467  362 

Bank  v.  Armstrong 152  U.  S.  346;  14  Sup.  Ct.  Rep.  574.3:^5 

Bank  v.  Carpenter 41  Iowa,  518 ...  461 

Bank  v.  Carroll 80  Iowa.  11 279 

Bankv.  Coffman 101  Iowa.  594 550 

(842) 


Cases  Cited.  843 

Bank  V.  Converse 101  Iowa,  307 464 

Bank  v.  Cobnrod 97  Iowa.  106 293 

Bank  v.  Diefendorf 90  111   396 458 

Bank  V.  Hall :.  83  Iowa,  645 609 

Bank  v  Hollinsworth 78  Iowa.  575 463 

Bankv  Kellog 81  Iowa.  124 464,728 

Bankv.  Gifford 79  Iowa,a00. 355 

Bank  v.  Greene  64  Iowa,  445 249 

Bank  v  Guenther 123  N.  Y.  568 549 

Bank  v.  Law 127  Mass.  72 .388 

Bank  v.  McDonald 127  Mass  82 338 

Bank  v.  Martin 82  Iowa.  442 504 

Bank  v.  Percival ; . . .  61  Iowa,  183  88 

Bankv  Wright M  Iowa.  728 85 

Banta  v  Falmer 47  111.  99 781 

Barclay  v.  Lucas 1  Term  R.  291  459 

Barnes  v.  Barnes 90  Iowa,  282 9 

Barns  v  Barrow 61  N.  Y.  39 457,  459 

Barnett  v  Smith 17  111  565 460 

Barr  v.  Railroad 125  N.  Y.  262;  26  N.  E.  Rep.  145.  .319 

Battel  V.  Hobson 107  Iowa.  644 186 

Barton  v  Barton 32  Md   214 542 

Baskins' Appeal 3  Pa  St.  304 598 

Baum  V  Birchall 150  Pa  St  164;  24  Atl   Rep.  620. .  .521 

Baumgartner  v.  VoUmer Idaho,  — ;  49  Pac  Rep  729 .. .  691 

Baxter  v  Hecht 98  Iowa,  581 105 

Beal  V  Blair iia  Iowa,  813 608 

Beardsley  v.  Webber 104  Mich.  88;  62  N.  W.  Rep.  88. .  .647 

Beckett  v.  Association 67  Minn.  298;  69  N.  W.  Rep  928.640 

Beecher  v.  Dacey 45  Mich.  92;  7  N.  W.  Rep.  680. .  .338 

Beekman  v  Railway  Co 8  Paige,  45 478 

Beezley  v.  Burgett 15  Iowa,  192 656 

Belknap  v.  Sealey 14  N.  Y.  148 244 

Bell  V   Bruen 1  How.  169 459 

Belser  v.  Banking  Co 105  Ala.  514;  17  South.  Rep  40. .  .549 

Bent  V.  Hartshorn 1  Mete.  (Mass.)  24 .372 

Berry  v   Berry 8]  Iowa,  415 737 

Berry  v  Randall : 4  Mete.  (Ky.)  292 698 

Bertles  V.  Nunan 92  N.  Y.  159 548 

Bevans  v.  Dewey 82  Iowa,  85 90, 149 

Bibbinsv  Clark 90  Iowa.  230 809 

Bigelow  V.  Burnham 90  Iowa,  800 367,  518 

Bill  V  Barker 16  Grav,  62 460 

Birge  v.  Rhinehart ...  36  Jowa,  369 50'". 

Bishop  V  Knowles 53    owa.  268 249,  254 

Blackburn  v.  Mann 85  111  222 64 

Blackmore  v   Fairbanks,  Morse 

«&  Co 79  Iowa.  282 b9 

Blanchard  v  Lambert 43  Iowa.  228 9 

Blair  V  Madison  County 81  Iowa.  313 145.231 

Blake  v.  Black. 55  Iowa,  252 89 

Blake  v  Bkke 7  Iowa,  46 549 

Blaul  v   I  harp a3  Iowa  666 601 

Blenv  Milling  Co 81  Am.  Dec  132 527 

Blocker  v.  ^^cholf 83  Iowa,  266 475 

Block  v.  R  K  Co 89  Wis  371 10.  27 

Bloom  V  Insurance  Co 94  Iowa.  859 890,  646 

Bonnellv.  Allerton 51  Iowa.  166 276 

Bonney  v  Bonney 29  Iowa  44^ 819 

Borland  v  Walrath 33  Iowa.  180 499 

Bott  V.  Barr 95  Ind  243 654 


844  Cases  Citbd. 

Bowen  v  Bell 20  Johns.  888 604 

Bowman  v.  Manufacturing;  Co. .  96  Iowa.  188 43 

Boy ce  V.  Railway  Co 63  Iowa,  70 252 

Boyd  V.  Kllis 11  Iowa,  97 519 

Boyd  V.  Insurance  Co 70  Iowa.  825 389,390 

Boylesv  Boyles 37  Iowa,  692 657 

Bradshaw  v.  State 17  Neb  147;  22  N.  W.  Rep.  861..  .212 

Bremer  County  v.  Curtis 54  Iowa,  72. 508 

Bressler  v.  People 117  ill.  422;  3  N.  E.  Bep.  521 212 

Brewster  V.  Gauss 37  Mo   518 579 

Brock  V.  Insurance  Co 96  Iowa,  89 645 

Brock  V.  Insurance  Co 106  Iowa,  80 391 

Brody  v.  Chittenden 106  Iowa.  524 220 

Brown  v.  Barngrover 82  Iowa,  204 96 

Brown  v.  City  of  Cambridge. ...    3  Allen,  474 :578 

Brown  v    Sanborn  21  Minn.  402 300 

Brown  V.  Hickie 68  Iowa,  330 50,355 

Brownfield  v.  Kailway  Co 107  Iowa,  254 140 

Brush  V.  Peterson 54  Iowa,  243 298 

Bryan  v.  Railway  Co 63  Iowa  465 42^ 

Burke  V.  Lukens 12  Ind  App  648;40N.E.  Rep  641.311 

Burleigh  V  Coffin 22  N.  H  118 283 

Burney  V.  Grocery  Co 98  Ga.  711;  25  S.  E.  R.  915 549 

Burnham  v.  Barber 70  Iowa,  87 i366 

Burrows  v.  Jemino 2  Strange.  733 520 

Burrows  v.  Stryker 47  Iowa.  477 518 

Burroughs  v  Kllis 76  Iowa,  649 88 

Burroughs  v  McNeill 22  ^   C.  297 537 

Bush  V   Workman  64  Iowa,  206 448,  448 

Bussier  V  Chew 5  Phila.  70 : 457 

Butler  V.  Ashworth 110  Cal.  614  578 

Butler  V  Nelson 72  Iowa.  782 59 

Bryan  v  Railway  Co 63  Iowa   464 180 

Byersv.  Doors 20  Mo   284 360 

Byington  v.  Railway  Co 11  Iowa.  602 502 


Caldwell  v.  Sibley 8  Minn.  406  (Gil.  800) 417 

Call  V.  Hagger 8  Mass.  423 698 

Callanv.  Hanson 86  Iowa.  421 180 

Callanan  V  Brown 31  Iowa,  838 417 

•Campbell  v.  Leonard 11  Iowa  489 491 

Canal  Co.  v.  Emmett 9  Paige,  168 • 244 

Canev   Cane 89  N.  J  Eq.  148 4 

Carey  v.  Mackey : 82  Me  516;  20  Atl.  Rep.  84 521 

Carlin  v.  Ritter 68  Md   478 286 

Cam  V.  Royer 55  Iowa,  651 283 

€arr  v.  State  23  Neb  749;  37  N.  W.  Rep  630  .214 

Carrington  V  Goddin i3  Grat.  587 5i8 

Carse  v  Riticker 95  Iowa,  25 2iS,  549 

Carson  v.  Insurance  Co 6i  Iowa.  433 390 

Carthan  v  Lang 69  Iowa.  384 662 

Carver  v  Jackson 4  Pet.  1-88 604 

Oase  V.  Railway  Co 64  Iowa,  762 340 

Cason  V.  Cheely 6  Ga  654 299 

Ceeder  v.  Lumber  Co 86  Mich.  641;  49  N.  W.  Rep.  575.527 

Central  Branch  UP   Ry.  Co  v 

Atchison.  T.  &  S.  F.  Ky.  Co. . .  28  Kan    453 478 

Certain  Logs  of  Mahogany 2  Sumn.  589;  Fed  Cas  No.  659. 

Chade  v.  Hinman 8  Wend.  452 537 


Oasbs  Cited.  845* 

Chaffee  v.  Lumber  Co 43  Neb.  224;  61  N.  W.  Rep  687.  .219 

Chamberlain  V.  Murphy 41  Vt  liO 578 

Chapin  v.  Pease 10  Conn.  69 61 

Chellis  V  Chapman 125  N .  Y.  214;  26  N.  E.  Rep.  308. .  66 

Chestnut  V  Chestnut 77  111  346  544 

Chilton  V.  City  of  St  Joseph  . .  .143  Mo.  Sup.  192 28 

Christie  v.  Investment  Co 82  Iowa.  360 10,  153 

Christensen  v.  Wells 52SC  497;  80  S.  E.  Rep.  611 . .  .550 

Church  V.  Lacey 102  Iowa  236 540 

Church  V.  Whitmore 88  Iowa,  188 650 

City  of  Burlington  v.  Quick  ....  47  Iowa.  222 312 

City  of  Chicago  v.  Babcock  . .  .143  111  Sup  368;  82  N  E.  Rep.  271. 582 

City  of  I)es  Moines  v.  Layman..  21  Iowa.  158  479 

City  of  Kansas  v.  Hill 80  Mo  523  478 

City  of  Minneapolis  V.  Wilkin..  30  Minn  140;  14  N.  W.  rtep.  581.47rt 

Clair  V.  People 9  Col  Sup.  122;  10  Pac  Rep.  799.21 1 

Clark  V.  Hodges 65  Vt  273;  26  Atl.  Rep.  726 66 

Clark  V    Nichols 107  Mass  547 800 

Clayton  v.  Andrews 4  Burrows.  2101 297 

Clopton  V.  Gholson 58  Miss.  466 654 

Coats  V Thread  Co 149  U.  S  562;  18  Sup.  (^t.  Rep.  966.110 

Cochrane  v  Rich 142  Mass  15;  6  N.  E.  Rep  781 .. .  .691 

Coil  V  Wallace 24  N.  ,1.  Law,  291 65 

Coles  V.  Kennedy 81  Iowa  360 732 

Collins  V.  Collins 46  Iowa.  60 26.    51 

Collins  V.  Delsparte 115  Mass  159 686 

Collins  V    Wickwire 162  Mass  143;  38  N.  E.  Rep.  865. .  559 

Comfort  V.  Young 100  Iowa.  627 476 

Commonwealth  V.  Bell 16i  Pa  St  405;  81  Atl.  Rep.  123. .445 

Commonwealth  v.  Essex  Co. . . .  13  Gray.  239 400 

Commonwealth  v.  Kendrick  ...147  Mass  444;  18  N.  E.  Rep.  280.. 427 

Commonwealth  v.  Webster 5  Cush  295 210 

Conger  v  Crabtree .  88  Iowa.  536 609 

Conklin  v.  Davis 68  Conn  877;  28  Atl  Rep.  587. .  .598 

Conner  v.  Reeves     108  N    Y.  527;  9  N.  E.  Rep.  489  .  .5h7 

Conoverv   Stothoff 38  N.  J   Eq  55 518 

Cook  V   Association 74  Iowa    746 10 

Cooky.  Catlin 25  Conn.  387 598 

Cooke  V  Millard 65  N    Y.  352 299 

Cook  V  Railv^^ay  Co 34  Minn  45;  24  N.  W.  Rep.  311..140 

Cooley  v.  Waterman i6  Mich.  366 665,  267 

Cooper  V   I^overing 106  Mass  77 731 

Cooper  V.  Elston  7  Term  R  14 298 

Cort  V  Railway  Co 17  Q  B   127 686 

Corwin  Dist.  Tp.  V  Moorehead..  48  Iowa.  466 286 

Costello  V  Burke 63  Iowa  361 604 

Cotant  V   Hobson 9^  Iowa   318 137,  186 

Cotton  V.  Wood  25  Iowa,  43 96 

Cottrill  V  Myrick 12  Me   222  404 

Couch  V.Mills 21  Wend  424 578 

CQunselman  v.  Reichart 103  Iowa,  430 279 

Courtright  v  (^ourtright 53  Iowa   57 542 

Cowan  V.  State 22  Neb   519;  35  N.  W.  Rep  405.  .214 

Cowden  v.  Wright  24  Wend  429 326 

Coxv  Railway  Co 77  Iowa,  20 ...  60 

Craig  V  Alcorn 46  Iowa,  560 555 

Crane  Co.  v.  Specht  39  Neb.  128;  57  N.  W.  Rep.  1015.458 

Crawford  V.  Liddle  101  Iowa.  148 268 

Crawford  v.  Nolan 72  Iowa  673 422 

Creed  V.  Railway  Co 86  Pa  St   189 622.628 

Cremer  y.  Town  of  Portland  .. .  36  Wis  92 179 


346  Casks  Cited. 

Crescent  Mfg.  Co   v.  N.  O.  Nel- 
son Mfg  (o 100  Mo.  825;  18  S.  W.  Rep.  503...  685 

Crittenden  v  Fiske 46  Mich  70;  8  N.  W.  Rep.  7l4. . .  .372 

Croan  v  Phelps 94  Ky  213;  23  L  R.  A  758;  21  S. 

W  Rep.  874 599 

Crompton  v  Pratt 105  Mass   255 463 

Crookshank  v.  Burrell 8  Johns.  58;  9  Am.  Dec  187    .  .299 

Crosby  V.  McWiliie 11  Tex  94 502 

Crouch  V  Hooper 16  Beav.  182  377 

Crow  V.  State 33  Tex  Cr.  R.  264;  26  S.  W  Rep. 

209 210 

Cummings  v.  Cummings 146  Mass  501;  16  N.  E  Rep.  40;.. 598 

Currier  v.  Mueller 79  Iowa,  316 186 


Daggett  V  Slack 8  Mete  (Mass),  453 597 

Daly  V.  W  W.  Kimball  Co 67  Iowa.  132 707 

Daniel  v.  Joyner 38  N.  C.  5i0 537 

Davis  V.  Belford 70  Mich  120;  87  N.  W.  Rep.  919. H19 

Davis  V  City  of  Clinton 55  Iowa,  549 479 

Day  V.  Insurance  Co 75  Iowa.  694 8 

Day  V  Kendall 60  Iowa,  414 471 

Dee  &  Sons  Co.  v.  Key  Citv  Fire 

Ins.  Co .'.    ...  104  Iowa,  167 392 

Deeds  V.  Kailway  Co 74  Iowa,  154 601 

Deery  v.  Hamilton 41  Iowa,  17 653.  6i4 

DeLong  v.  Le2 73  Iowa,  53  706 

Des  Moines  ice  Co    v.  Miagara 

Fire  Ins  Co 99  Iowa,  193 843 

Dettmer  V  Behrens 106  Iowa.  585 156 

DeValengin  V.  Duffy 14  Pet   282  654 

Devaynes  v.  Noble 1  Meriv.  572 463 

Devaynes  v  Noble 3  Eng.  Ruling  Cas.  336 460 

Dewire  v.  Hallway  Co 148  Mass.  343;  19  N.  K.  Rep.  523  .  .623 

Dickens  v.  City  of  Des  Moines  .  74  Iowa,  2i6 26 

Dickinson  V  <  onniff 65  Ala  581 654 

Dickinson  v.  White 64  Iowa,  708 89 

Dickson  V  ('horn 6  Iowa  19 221 

Dickson  v  Harris  60  Iowa.  727 .• 706 

Dietz  v^  Pipe  Co  103  Iowa    542 661 

Diverv.Diver 56  Pa.  St.  109 543 

Douglass  V.  Douglass 81  Iowa,  258 5 

Douglass  V.  Reynolds 7  Pet   113 371 

Dowling  V.  Allen 109.  Mo.  213;  14  S.  W.  Rep.  751....  180 

Downing  v.  So.  iety 10  Daly,  262 4H5 

Downs  V.  Ross 23  Wend.  270 298 

Doyle  V.  McGuire «8  Iowa.  410 549 

Dreher  v  Town  of  Fitchburg. . .  22  Wis  675 180 

Dronbergerv.  Reed 11  Ind.  420 478 

Drumm  v.  Cessnum 58  Kan  Sup.  831 ;  49  Pac.  llep.78.214 

Duffield  V.  Walden 102  Iowa.  676    480 

Dukes  V.Faulk 37  S  C  255;  16  S.  E.  Rep.  122. ..  .598 

Duncan  V.  Niles 32  111.532 368 

Dunham  v.  Rix 86  Iowa,  .'WO 612 

Dunn  v.  Zwilling 94  Iowa.  234 95 

Dunn  V.  Railway  Co 58  Me.  187 622 

Dunne  v   Deery 40  Iowa.  251  653,  654 

Dush  v.  Fitzhugh 2  Lea,  307 180 

Duthie  v.  Town  of  Washburn..  87  Wis  231;  58  N.  W.  Rep.  881... 421 
Dyer  v.  Insurance  Co 103  Iowa,  524 647 


Cases  Cited. 


847 


E 

Eadie  v.  Ashbaugh 44  Iowa,  519 517 

Early  v.  Whitingham 43  Jowa.  102 217 

Eastman  v.  Wright 4  Ohio  St.  157 12 

Katon  V.  Railroad  Co 57  N.  Y.  882 619 

Eck  V.  Swennumson 73  Iowa,  423 264 

Eckert  v.  Fickel 59  Iowa.  545 609 

Eddv  V.  Insurance  Co 70  Iowa,  472 391 

Ehrck  V.  Khrck 106  Iowa.  614 188 

Kichelberger  v.  McCauley 9  Am.  Dec.  515 298 

Eiseman  v  Insurance  Co 74  Iowa.  11 10 

Ellis  V   Kllis 58  Iowa,  720 9 

Ellis  V  Esson 50  Wis.  188;  6  N.  W.  Rep.  518  578, 582 

Ellis  V.  Peck 45  Iowa.  112 217 

Elmore  v  Higgins  20  Iowa.  250 113 

Elwood  V.  Transportation  Co. . .  45  N.  Y.  549.  324 

Emerson  v.  Converse 106  Iowa,  830 590 

Engleken  v   Webber 47  Iowa,  558 587 

Ennis  v.  Shiley 47  Iowa.  552 587 

Erusha  v.  Tomash 98  Iowa.  510 156 

Escherv  Simmons 54  Iowa,  269 88,89 

Everett  v.  Railway  Co 9  Utah,  340;  34  Pac.  Rep.  289 ... . 622 


Fair  v.  Brown 40  Iowa.  209 267 

Farmer  v  Perry 70  Iowa,  358 706 

Farmers  &  M.  Bank  v.  Troy  City 

Bank 1  Doug.  457 836 

Farrell  v.  Webster  County 49  Iowa,  245 46 

Fawkner  v  Paper  Co 88  Iowa  lfi9  .   . .      170 

F^-ller  V.  Alden 28  Wis  301 288 

Fellows  V.  Prentiss 3  Denio  512 457 

Fible  V   Carpenter 18  B.  Mon   464 64 

Fielding  v.  LaGrange 104  Iowa,  530 .468 

Fifleld  V  Gaston 12  Iowa,  218 667 

Finnev  V  Apgar 31  N.  J.  Law,  266 299 

First  M.  E.  Church  v.  Donnell. . .  95  Iowa.  494 503 

First  National  Bank  of  Lyons  v. 

Oskaloosa  Packing  Co 66  Iowa,  41 

Fisher  v.  (Jhattee 96 

Fisher  v.  Keane. 11 

Fisher  V  Skillman iw  N   J  Eq  229 598 

Fisk  V.  Stewart 24  Minn  97 293 

Flannigan  v   R   11.  Co 83  Iowa  639 ...  26 

Fleming  V.  I  own  of  Shennandoah  67  Iowa   505 26,  542,  550 

Flynn  v   Dougherty 91  Cal.  669;  27  Pac.  Rep  1080. . .  .299 

Folger  V  Washburn 137  Mass   60 44 

Follis  V.  Association  94  Iowa.  435 640 

Foot  V  Railroad  Co 32  Vt.  633 516 

Forcumv  Montezuma  Independ- 
ent Dist 99  Iowa.  435 427 

Ford  V  (Mtv  of  Des  Moines 106  Iowa.  94 26.  427,  634 

Ford  V  Railway  Co    106  Iowa.  85 379 

Foshav  V.  Town  of  Glen  Haven.  25  Wis  28S  .  .■ 682 

Foster  v   Persch  68  N.  Y.  400 355 

Foteaux  v  Lepage 6  Iowa  1'28 483,  656 

Fox  V  Borkejr 12«  Pa  St   164;  17  Atl.  Rep.  604.  .324 

Francis  v   Wallace 77  Iowa.  373 254 

Freer  v.  Cameron 55  Am.  Dec  671 180 


279 

Iowa,  15 660 

Ch    Div.  353 435 


848  Casks  Cited. 

Freethy  v.  Freethy 42  Barb.  641 542 

French  v  French 84  Iowa,  655 674 

French  v.  aifford 31  Iowa,  428 205 

French  v  Ryan 104  Mich.  62^;  62  N.  W.  Rep.  1016.732 

Froat  V   Rosencrans 66  Iowa,  405 356 

Fryv   Railroad  Co   45  Iowa,  416 634 

Fuller  V  Butler 72  Iowa,  729 866 

Fulliam  v.  City  of  Muscatine. . .  70  Iowa.  436 632 

Furenes  v.  Severtson  102  Iowa,  822 598 

a 

Gallagher  v  Gingrich 105  Iowa.  237 295 

Garbutt  v  Watson, 5  Barn.  &  Aid.  613 298 

Gardner  v.  Gaidner 2  Gray,  484 5 

Gardner  v.  Joy 9  Mete  (Mass  )  177 299 

Gates  V.  Brooks 59  Iowa,  510 479 

Gebbard  v.  Sattler 40  Iowa.  152 254 

Geigerv  Payne 102  Iowa,  581 66 

George  Dee  &  Sons  v.  Key  City 

Fire  Insurance  Co 104  Iowa,  167 10 

Getty  V.  Millinar  Co 40  Kan.  281;  19  Pac  Rep.  617 527 

Gilbert  V  Glenny 75  Iowa,  513 549 

Gillespie  v.  Smith 20  Neb  455;  80  N.  W.  Rep   526.  .550 

Gillrie  v.  City  of  Lockport 122  N.  Y.  403;  25  N.  E.  Rep.  357.  427 

Gilman  v.  Sheets 75  Iowa.  499 9 

Gilman  v   Hallway  Co 40  Iowa.  200 487 

Gilruth  V  Gilruth 40  Iowa.  346 479 

Gladson  v.  Whitney 9  Iowa  267    483 

Glidden  v.  Taylor 16  Ohio  St  510 283 

Glenn  v  Gleason  61  Iowa,  28 164 

Goddard  v.  Binney 115  Mass.  450 299 

Good  V.  Norley 28  Iowa.  188 657 

Goodnow  V  Stryker 6i  Iowa,  261 517 

Goodwin  v  Association 97  Iowa.  226 229 

Goodwin  v.  Hillard 76  Iowa.  655   660 

Gordon  v    Hardin 33  Iowa,  550 491 

Gordon  v   Worthley 48  Iowa,  429 104 

Gorman  v   Kailway  Co 78  Iowa.  509 422 

Grant  v.  Green 41  Iowa,  88 542 

Grant  v.  Naylor 4  Cranch,  224 459 

Grattan  v.  Insurance  Co 80  N.  Y.  281 10,  646 

Graves  v  People 18  Colo.  Sup.  170;  32.Pac.  Kep.  68.211 

Gray  v  Myers  45  Iowa.  158 656 

Gray  v  McLaughlin 26  Iowa,  279 231 

Green  v.  Insurance  Co 84  Iowa,  185 647 

Green  v.  Ronen 62  Iowa.  89 499 

Greer  v.  Bush 57  Miss  575 459 

Grether  v.  Clark 75  Iowa.  383 249 

Griffin  v.  Chubb 7  Texas,  603 44 

Griffin  v.  Clay  County 63  Iowa.  413 487 

Griffin  v.  Turner 75  Iowa.  250 589 

Griffith  V.  Railroad  Co 74  Iowa  85 527 

Grim  v.  Semple 39  Iowa,  570 464 

Grimes  v.  Centenary  College  ...  42  Iowa.  589    707 

Grimsted  v.  Briggs 4  Iowa  559 609 

Grove  v.  Bush 86  Iowa,  94 540 

Groves  v.  Buck 3  Maule  &  S.  178 298 

Guepratte  v.  Young 4  DeGex  &  S.  217 580 

Guest  V.  Opera  House  Co 74  Iowa,  457 855 


Casks  Cited.  gi^ 


Haase  v.  Navijfation  Co 19  Or.  354;  34  Pac.  Rep.  288 620 

Haf^an  v.  Powers 103  Iowa,  594 96 

Haefer  v.  MullisoD 90  Iowa,  872 705 

Hall  V.  Bank 55  Iowa,  612 856. 

Hall  V.  Carter 74  Iowa.  864 42a 

Hall  V.  Crandall 29  Iowa,  568 368 

Hall  v.  Incorporated  Town  of 

Manson 90  Iowa,  585 549 

Hall  V.  Rankin 87  Iowa,  261 156- 

Hale  V.  Investment  Co 61  Minn.  516 640 

Hale  V.  Trout 85  Cal.  229 v 686 

Haley  V.  Railway  Co 21  Iowa,  15 179 

Hallock  V.  Smith 50  Conn    127 654 

Hamill  v.  Henry 69  Iowa,  752 54^ 

Hamilton  v.  Hartinger 96  Iowa,  7 468- 

Hanson  v.  £lton 8*1  Minn.  493;  38  N.  W.  Hep.  614.  65 

Hans^  V.  Manley 72  Iowa,  48 542,  550- 

Hardell  V.  MtClure 1  Chand.  271 800 

Hardin  v.  White «3  Iowa,  638 89 

Hardingy.  Evans 3  Port.  221 654 

Hardware  Co.  v.  Waibel 1  S.  D.  488;  47  N.  W.  Rep.  814.  .507 

Harlan  v.  Jones 16  Ind.App.  398;45N.  W.  Rep.  481  44 

Harle  v.  Insurance  Co 71  Iowa,  401 889 

Harms  v.  Palmer 78  Iowa,  446.   .*. 90 

Harms  v.  Palmer 61  Iowa,  488 89 

Harris  v.  Brink 100  Iowa,  866 105 

Harris  v.  Fremont  County 63  Iowa,  639 365 

Harrington  v.  Association 70  Ga  840 427 

Hart  V.  Association 105  Iowa,  717 392 

Harvey  v.  Railway  Co 50  Minn.  405;  52  N.  W.  Rep.  905.419 

Harvey  V.  Spaulding 16  Iowa,  897 150 

Haskell  v.  City  of  Des  Moines. .  74  Iowa,  110 427 

Hatch  V.  Hobbs 12  Gray,  447 872 

Havens  v.  Insurance  Co 123  Mo.  403;  27  N.  W.  Rep.  718.  ..345 

Hawley  v.  Page 77  Iowa,  239 .254 

Haynes  v.  Harris 38  Iowa,  516 699 

Haynes  v.  Seachreat 13  Iowa,  455 271 

Hedden  V.  Hedden 21  N.  J.  Eq.  61 4 

Hedrick  v.  Smith 103  Ind.  Sup.  203; 2N.  E.  Rep.  315..286 

Helbig  V.  Rosenberg 86  Iowa,  159 650 

Hemmer  v.  Cooper 8  Allen,  384 731 

Hemmi  v.  Railway  Co 102  Iowa,  25    787 

Henderson  v.  Robinson 76  Iowa,  603 603 

Henkle  V.  Town  of  Keota.   .....68  Iowa  884 367 

Heriz  v.  DeCasa  Riera 10  Law  J.  Ch.  47 520 

Herring  v.  Wickham 29  Grat.  628 104 

Hersey  v.  Bentiett 28  Minn.  86;  9  N.  W.  Rep.  590. ...463 

Heusinkveld  v.  Insurance  Co 96  Iowa,  224 10 

Hensinkveld  v.  Insurance  Co 95  Iowa,  504 10 

Hewitt  V.  Phelps 105  U.  S.  393. 654 

Hientz  V.  Burkhard 29  Or.  55;  43  Pac.  Rep.  866 299 

Higgins  V.  Higgins  Soap  Co 144  N.  Y.  462;  39  N.  E.  Rep.  490... .111 

Hightv.  Ripley 19  Me.  137 299 

Higley  V.  Railway  Co 99  Iowa,  508 143 

Hinckley  v.  Steel  Co 121  U.  S.  264;  7  Sup.  Ct.  Rep.  875. .685 

Hinkson  V.  Williams 41  N.  J.  Law,  85 547 

Hintrager  v.  Kiene 62  Iowa,  605 217 

Hoag  V.  Martin 80  Iowa.  714 288,  549 

Vol.  108  la— 54 


^50  Cases  Citbd. 

Hodgin  V.  Toler 70  Iowa,  21  656 

Hogaboom  v.  Price 58  Iowa,  708 108 

Hoker  V.  Bog>?8 63  III.  161 545 

Holbrook  V.  Connor 60  Me.  578 5«8,  781 

Halbrook  v.  Harrington 16  Gray,  103 598 

Holbrook  v.  Insurance  Co 86  Iowa.  265 387 

Hollenbeck  v.  Kistine 105  Iowa,  488 , 475 

Hollis  V.  Insurance  Co 65  Iowa.  454 4'S2 

Holloway  v.  Griffith 32  Iowa,  409 64 

Holmes,  Booth    &   Hay  dens  v. 

Holmes,  Booth  &  Atwood  Mfg 

Co 37  Conn.  278 Ill 

Hooker  v.  Chittenden 106  Iowa.  321 128 

Hooker  v.  Cummings *^0  Johns.  90 402 

Hopkins  V.  McCann 19  111.112 657 

Horn  V.  Hansen 56  Minn.  48;  57  N.  W.  Rep.  315-.171 

Hosleton  v.  Dickinson 51  Iowa,  244 244 

Hosmer  v.  Wilson 7  Mich.  294 686 

Houghton  V.  Kendall 7  Allen,  72. •....6^ 

How  V.  Jones 60  Iowa,  70 295 

Howe  V.  Wildes  84  Me.  566 544 

Hubbell  V.  Polk  County 106  Iowa,  618 216 

Huesinkveld  v.  Insurance  Co 106  Iowa,  229 891 

Hughes  v.  HoUiday 8  G  Greene  (Iowa),  30 604 

Hughes  V.  Monty 24  Iowa.  499 418 

Hughes  y.  Muscatibe  County...  44  Iowa,  675 ISO 

Humphreys  v.  Mattoon 43  Iowa,  556 249 

Humpton  v.  Uuterkircher 97  Iowa,  509 379,  617 

Hunt  V.  Railway  Co 86  Iowa,  15 704 

Hunt  V.  Gray 76  Iowa,  268 460 

Hunter  v.  Hattield 68  Ind.  16 66 

Hyatt  V.Adams 16  Mich.  180 3^ 


Her  V.  Griswold     88  Iowa,  442 732 

Inghram  v.  National  Union  . . .  .108  Iowa.  895 640 

Innes  v.  Drexel 78  Iowa.  258 589 

In  re  Alexander 87  Iowa,  454 549 

In  re  Bresee 82  Iowa,  578 479 

In  re  Lautenschlager's  £state. . .  80  Mich.  285;  45  N.  W.  Rep.  147.  87 

In  re  Longer's  Estate 108  Iowa,  84 559 

In  re  Smith 2  Okl.  158 444 

In  re  Sunderland 60  Iowa,  732 599 

In  re  Swain 67  Oal.  637;  8  Pac.  Rep.  497 502 

Insurance  Co.  v.  Brainard 72  Iowa,  130 487 

Insurance  Co.  v.  Eddy 36  Neb.  461;  54  N.  W.  Rep.  856.  .344 

Insurance  Co.  v.  Leslie 47  Ohio,  409;  24  N.  W.  Rep.  1073.345 

Insurance  Co.  v.  McConkey 127  U.  S.  661;  8  Sup.  Ct.  Rep.  1860.640 

Insurance  Co.  v.  Newton 22  Wall.  82 41 

Insurance  Co.  v.  Nitterhouse. ..  11  Ind.  App.  155;  88  N.  £.  Rep. 

1110 640 

Insurance  Co.  y.  Rodecker 47  Iowa,  165. .' 540 

Iowa  Railroad  Land  Co.  v.  Wood- 
bury County 89  Iowa,  173 216 

Isett  V.  Oglevie 9  Iowa,  818 465 

Iske  V.  City  of  Newton 54  Iowa,  586 30 

Ivesv.Hazard 4  R.  I.  16 37 


w 


Gases  Citbd.  851 


Jackson  v.  Alsop 67  Conn.  249;  84  Atl.  Rep.  1106.  .598 

Jackson  v.  Noble 54  Iowa,  641 587 

Jaffraj  v.  Raab 72  Iowa,  885 v95 

Jamison  v.  Weaver 87  Iowa,  72 661 

Jenkins  V.  Coal  Co 83  Iowa,  618 160 

Jenne  v.  Marble 87  Mich.  819 544 

Joiins  V.  Thomas 47  Iowa,  44 591 

John-on  v.  Grlmminger 88  Iowa,  10 549 

Johnson  v.  Lehman 131  III.  609;  19  Am.  St.  Rep.  68;  28 

N.  E.  Rep.  485 654 

Johnson  y.  Miller 68  Iowa,  529 45 

Johnson  v.  Pennell 67  Iowa,  669 43 

Johnson  v.  Railway  Co 48  Minn.  207;  45  N.  W.  Rep.  152.102 

Johnson  v.  Spear 76  Mich.  189;  42  N.  W.  Rep.  1092.379 

Johnston  v.  Robuck 104  Iowa,  523 219 

Jones  V.  Association 92  Iowa.  652 640 

Jones  V.  Crosthwalte 17  Iowa,  898 542 

Jones  V.  Givens 77  Iowa,  178 252 

Jones  v.  Jones 19  Iowa,  286 549 

Jones  V.  Leach 46  Iowa,  186 540 

Jones  V.  Railroad  Co 86  Iowa;68 122 

Jordan  V.  Brown 71  Iowa,  421 46 

Jordan  v.  Kavanaufi^h 63  Iowa,  158 705 

Judjce  V.  Kribs 71  Iowa.  188 204 


Karcher  v.  Sapreme  Lodge 187  Mass.  868 487 

Keating  v.  Railroad  Co 97  Mich.  154;  56  N.  W.  Rep.  84d..6l9 

Keatley  v.  Railway  Co 94  Iowa,  785 422 

Keefe  v.  Vogle 86  Iowa,  87 674 

Keenan  v.  Insurance  Co 12  Iowa,  126 890 

Kelleher  v  City  of  Keoknk. .     .  60  Iowa,  473 178,  426 

Kelley  v.  Brennan 18  R.  I.  41;  25  Atl.  Rep.  846 65 

Kelley  v.  Mann 56  Iowa,  625 64,  699 

Kelley  v.  Renfro 9  Ala,  825 64 

Kellog  v.  Scheuerman 18  Wash.  293;  51  Pac.  Rep.  844; 

52  Pac.  Rep.  287 44 

Kellow  V.  Railway  Co 68  Iowa,  470 705 

Kendall  V.  City  of  Albia 78  Iowa.  241 634 

Kennedy  V.  Rosier 71  Iowa,  671 121 

Kent  y.  City  of  Cnarlestown 2  Gray,  281 12 

Kerns  v.  Railway  Co 94  Iowa,  121 • 179 

Kerr  V.  Kingsbury 89  Mich  150 286 

Kerwhaoker  v.  Railroad  Co 8  Ohio  St.  172 180 

Key  V.  Jennings 66  Mo.  856 • 202 

Keyes  v.  City  of  Cedar  Falls. . .  .107  Iowa,  509 145 

Xeyes  v.  Railway  Co 86  Minn.  290;  80  N  W.  Rep.  888.  .826 

Kilburn  v.  Mullen 22  Iowa,  498 741 

Kilmer  v.  Gallaher 107  Iowa,  676 90 

Kingsbury  v.  Westfall 61  N.  5^.856 45t 

Kinsell  v.  Billings 8ft  Iowa,  154 656 

Kling  V.  Schnellbecker 107  Iowa,  686 596 

Kllegel  V.  Ailken 94  Wis.  482 27 

Knapp  y.  Railway  Co 71  Iowa,  41 145 

Knapp  V.  Roche 94  N.  Y.  829 f 582 

Knickerbocker  v.  Gould 115  N.  Y.  583;  22  N.  E.  Rep.  573.  .465 

Knowles  v.  Hull 99  Mass.  562 544 

KoUock  V.  State 88  Wis.  668;  60  N.W.  Rep.  817... 210 


852  Cases  Cited. 

Koppikus  V.  Commissioners 16  Cal.  249 478 

Kuhn  V.  Myers 87  Iowa.  351 537 

Kurtz  V.  Frank 76  Ind.  594 65 


Labouchere  v.  Earl  of  Wharn- 

cliffe 13  Ch.  Div.  346  435 

Lafond  v  Deems 81  N.  Y.  508 487 

Laird  v.  Kiibourne 70  Iowa,  83 254 

Lake  v.  Wolfe 108  Iowa.  184 135 

Lamb  v.  Feeley 71  Iowa.  742 554 

Langford  v.  Commissioners 16  Minn.  375  (Gril.  333) 4^ 

Langhammer  v.   City  of   Man- 
chester  99  Iowa,  295 40 

Lane  v.  Bishop 65  Vt.  575;  27  Atl.  Rep.  499 549 

Lane  v.  Mayer 15  Ind.  App.  382;  44N.  E  Rep.  73  872 

Larson  v.  Williams 100  Iowa,  110 332 

La  Rue  v.  King 74  Iowa.  288 589 

Latham  v.  Brown 16  Iowa,  118 223 

Lathrop  v.  Irwin 96  Iowa,  713 216 

Laverty  v.  Woodward 16  Iowa,  1 483 

Laurence  V.  Laurence 164  111.  867;  45  N.  E.  Rep.  1067 377 

Law  V.  Douglass .107  Iowa,  616 558 

Lawrence  v.  Cooke 56  Me.  187 66 

Leach  v.  Hall 95  Iowa,  611 9 

Leddy  v.  Barney 139  Mass.  394;  2  N.  E.  Rep.  107. .  .578 

Lee  V.  Griffin 1  Best  &  S  272 298 

Leonard  v.  Territory 2  Wash.  381 ;  7  PaC.  Rep.  872 210 

Lepage  v.  McNamara 5  Iowa,  124 656 

Lewis  V.Johns 24  Cal.  98 284 

Lewis  V.  Tilton 64  Iowa,  220 360.  863 

I^wis  V.  Ward 99  III.  525 264 

Libby  v.  Berry 74  Me.  288 542 

Libby  V.  Giark 88  Me.  82;  33  Atl.  Rep.  657 293 

Lindsay  v.  Clayton  Dist.  Court.  75  Iowa,  509 Ib6 

Lines  v.  Lines 54  Iowa,  600 600 

Linscott  V.  Lamart 46  Iowa,  312 221 

Little  V.  McGuire 48  Iowa.  447 422 

Little  V.  Sinnett 7  Iowa,  324 656 

Livingston    v.   Mayor,    etc.,    of 

New  York 8  Wend.  85 478 

Lodge  V.  Graham 96  Iowa,  892 Ill 

Loebenthal  v.  Raleigh 36  N.  J.  Eq   169 615 

Logan  V.  Hall 19  Iowa,  491 547,549,  551 

Logan  V.  Maytag 57  Iowa,  107 45 

Logan  V.  Taylor 20  Iowa,  297 414 

Lomer  v.  Meeker 25  N.  Y.  861 324 

Long  V.  Long 57  Iowa,  497 582 

Lng  V.  Thompson 60  111.27 657 

Lord  V.  Parker 3  Allen,  127 545 

Lovejoy  v.  Murray 3  Wall.  1 578.  587 

Lower  v.  Miller.   66  Iowa,  408 249 

Lucas  V.  Hart 5  Iowa.  415 590 

Luce  V.  Railway  Co . .  67  Iowa.  75 101 

Lumber  Co.  v  Warner 93  Mo.  374;  6  S.  W.  Rep.  210 685 

Lyle  V.  Gray. .  .• 47  Iowa,  154 642 


Cases  Cited*  853 


M 

McAlister  v.  Press  Co 76  Mich.  888;  43  N.  W.  Rep.  481.  .475 

McAanioh  v.  Railway  Co 20  Iowa,  838 179 

MoBee  v.  Fulton 47  Md.  40:J    475 

McCarty  v.  Rochel 85  Iowa.  427 604 

McCleery  v.  Wakefield 76  Iowa.  529 276 

McConahey  v.  Griffey 8i  lowa^  664 65 

McConnell  v.  City  of  Osage 80  Iowa,  298 28 

McCormack  v.  Molburg 4o  Iowa,  562 160 

McCoy  V.  iDsurance  Co 107  Iowa.  80 10 

McCrary  v.  Ruddiek 33  Iowa,  521 357 

McCready  v.  Sexton 29  Iowa,  856 217 

McCurdy  V.  Rogers 21  Wis.  197 863 

McUauiel  V.  Railway  Co 24  Iowa,  412 519 

McDermott  v.  Railway  Co 85  Iowa,  180 588 

McDowell  V.  Lloyd 22  Iowa.  448 88 

McGillivray  v.  Case    107  Iowa,  17 ; 160 

McGinness  v.  Barton 71  Iowa,  644 96 

McGuire  v.  Brown 41  Iowa,  650  483,  599 

McHenry  v.  Sneer 56  Iowa,  649 30 

McK"e  V.  Reynolds 26  Iowa,  578 Ml 

McKinney  v.  Herrick 66  Iowa.  414  : 160 

McKtnney  v.  Simpson 51  Iowa,  662 12 

Macklot  V.  City  of  Davenport. . .  17  Iowa,  379 367 

McLean  v.  Fleming. 96  U.  S.  245 Ill 

McLeod  V.  Railway  Co 104  Iowa,  139 674 

McMarfrin  v.  Insurance  Co 41  Minn.  198;  42  N.  W.  Rep.  934. .892 

McMamee  v.  Moreland 26  Iowa,  96 590 

Madison  &  I.  R.  Co.  v.  Norwich   • 

Sav.  8oc 24  Ind.  457 338 

Madison.  W.  &  M.  Plank-Road 
Co.  V.  Watenown  &  P.  Plank- 
Road  Co 7  Wis.  59 338 

Maishv.  Bird 59  Iowa.  307 507 

Malev.  Roberts 3  Esp.  168 521 

Maltby  v.  Cooper 1  Morris  (Iowa),  59 698 

Manly  V.  Railroad  Co.  74  N.  C  655 j 179 

Manufacturing  Co.  v.  Lang 127  Mo.  242;  29  S.  W.  Rep.  1010.. .  .419 

Manufacturing  Co.  v.  Sterrett . .  94  Iowa,  158 126 

Manning  v.  Bonard 87  Iowa.  648 267 

Mansfield  V.  Shelton 67  Coon.  890;  35  A tl.  Rep.  27 559 

Marden  v.  Insurance  Co   85  Iowa,  584 389 

Marion  V.  State 20  Neb.  238;  29  N.  W.  Rep.  911... 211 

Marshall  v.  Huron  College 27  Grant  Ch.  605 485 

Martin  V.  Adams 104  Mhss.  262  87 

Martin  v.  Insurance  Co 85  Iowa,  643 848 

Martin  v.  Town  of  Algona 40  Iowa,  890 628 

Maul  V.  Rider 51  Pa.  St.  877 267 

May  V.  May 9  Neb.  16 542 

May  V.  Sturdivant 75  Iowa,  116 276 

Mayes  v.  Railway  Co 68  Iowa.  562 140 

Meeker  v.  Meeker 74  Iowa,  852 156 

Meincke  v.  Falk 55  Wis.  427;  18  N.  W.  Rep.  545..  .299 

Meior  v.  Shrunk 79  Iowa,  22 26 

Mentzer  v.  Telegraph  Co 98  Iowa,  753 826 

Mesher  v.  Iddings 72  Iowa.  558 48 

Metz  V.  Soule 40  Iowa,  236 578.  582.  587 

Mewhirter  v.  Hatten 42  Iowa,  288 26,  649 

Mickel  V.  Walraven 92  Iowa,  428 254,  249 


854  Cases  Cited. 

Mickle  V.  Dongrlass 75  Iowa,  78 28e 

Micklewait  v.  Rainef 58  Iowa,  605 8^ 

Mighell  V.  Dougherty 86  fowa,  480 297 

Milburn  v.  Milburn 60  Iowa,  411 599 

Miller  v.  Boone  County 95  Iowa,  5 27 

Miller  v.  Dickinson  County. ...  68  Iowa.  103 •.   542 

Miller  V.  Hollingswortii 36  Iowa,  163 413 

Miller  V.  Miller 78  Iowa,  177 542,  548 

Miller  v.  Railway  Co 76  Iowa,  818 601 

Milligan  v.  Davis 49  Iowa,  126 5»7 

Milliken  v.  PrHtt 125  Mass.  374 521 

Milne  V  Van  Bu  kirk 9  Iowa,  558 136 

Mining  Co.  v.  AngloCalifornian 

Bank 104  U.  S.  192 516 

Mining  Co.  v.  Patton l>9  Ind.  472;  28  N.  W  Rep.  1113.  .179 

Minor  V.  Bank 1  Pet.  46 516 

Mitchell  V.  Railway  Co 151  N.  Y.  107;  45  N.  E.  Rep.  354.  :^24 

Mixer  v.  Howarth 21  Pick.  205;  82  Am.  Deo.  236 299 

Mogelberg  V.  Clevinger 93  Iowa,  7.S6 540 

Mohlisv.  Trauffier 91  Inwa,  151 254 

Moon  V.  MrKinstry 107  Mich.  668;  65  N.  W.  Rep.  546 . .  732 

Moody  V.  Funk 82  Iowa,  1 89.    149 

Moore  V.Cook 40  Iowa,  290 216 

Moore  v.  Held 73  Iowa.  538     160 

Morgan  V.  State 48  Ohio.  871s  27  N.  E.  Rep.  710.  .214 

Morgan  v.  Tarbell 28  Vt  498 463 

Morris  v.  Assurance  Co  183  Pa.  St.  568;  39  Atl.  Rep.  52. .  .  124 

Morrison  v.  McKlnnon 12  Fla.  552 .   12 

Morrow  V.  Insurance  Co 84  Iowa,  256 387 

Mosly  V.  Norman 7i  Ala.  422 654 

Monongahela  City  V.  Fisher 111  Pa.  St.  9;  2  Atl  Rep.  87 179 

Muirv.Miller 82  Iowa.  700 503 

Mulroy  v.  Supreme  Lodge 28  Mo.  Aop.  468 435 

Munger  v.  City  of  Waterloo 23  Iowa,  559 23 

Murphey  v.  McCarthy 108  Iowa.  38 136 

Murray  v.  Graham 29  Iowa,  620 609 

Muskegon   Curtain  Roll  Co.  v. 

Keystone  Mfg.  Co 135  Pa.  St.  182;  19  Atl.  Rep.  1008  .686 

Meyers  v.  Meyers 41  Barb.  114 4 

N 

Nagle  V.  Fumer 98  Iowa,  585  40 

Nashv.  Mitchell 71  N.  Y.  199 547 

Nash  V.  Stevens 96  Iowa,  616 253,  283 

National  Park  Bank  v.  Grerman 
American  Mutual  Warehous- 
ing and  Secnritv  Co 116  N.  Y.  281;  22  N.  E.  Rep.  567  .338 

National  State  Bank  of  Terre 
Haute  v.  Vigo  County  Na- 
tional Bank 141  Ind.  352;  40  N.  E.  Rep.  800.  ..527 

Negley  v.  Cowell 91  Iowa,  256 601 

Neimeyer  v.  Weyerhauser 95  Iowa,  497 379 

Newell  V.  Sanford 13  Iowa,  463 537 

News  Co.  V.  Harris 62  Iowa,  501 30 

Nichols  V.  Railway  Co 68  Iowa,  732 489,  549 

Nichols  V.  Railroad  Co 94  Iowa,  202 8 

Noble  V.  Googins 99  Mass  231 244 

Norman  v.  Towne...! 130  Mass.  52 518 

Norris  V.  Lantz 18  Md.  260 546 

North  Manheim  Tp.  v  Arnold.  .119  Pa.  St.  380:  13  Atl.  Rep.  444.  .632 


)  t 


Casks  Cited.  855- 

Norton  v.  Bank 61  N.  H.  589 83S 

Norton  v.  Phelps 54  Miss.  467 654 

Nuffent  V.  Bates 51  Iowa»  77 365 

Nuding  V.  Urlch 169  Pa.  St.  289;  32  Atl.  Bep.  409. . 549' 


O'Brien  V.  Bail  way  Co 89  Iowa,  644 14» 

O'Brien  v.  Strang 42  Iowa.  648 249^ 

O'E^ily  V.  Morris 31  Ind.  Ill 546 

Ojrden  v.  Raymond ^...  22  Conn.  379 86a 

O'Keefe  V.  Railroad  Co 32  Iowa,  467 180 

Olson'V.  Orion 28  Minn.  86;  8  N.  W.  Rep  878... 203 

Olson  V.  Peterson 88  Neb.  858;  50  N.  W.  Rep.   155 

65,741 

Olson  V.  Solverson 71  Wis.  668;  38  N.  W.  Rep.  829...  65 

Orr  V.  Railway  Co 94  Iowa,   423 46 

Oniz  V.  Navarro 10  Tex.  Civ.  App.  195;  80  S.  W. 

Rep    681 66 

Osborn  v.  Jaines 17  Wis.  578 698 

Osburn's  Appeal 104  Pa.  St,  687 598 

Osgood  V.  Band4>r 75  Iowa,  550 27J> 

Oskaloosa  College  v.  Hickok. . . .  46  Iowa.  287 113^ 

Oswald  V.  Wolf 129  III.  200;  21  N.  E.  Rep.  8^9  ....207 

Owen  V.Owen 22  Iowa,  270 549,  551 


Paine  v.  Jones 98  Wis.  70;  67  N.  W.  Rep.  81 . . .  .249^ 

Parker  v.  People Ill  111.  581 402 

Parson  v.  Grand  Lodge 108  low-  ,6    646 

Parsons  v.  Loucks 48  N.  Y.  17 299 

Parson  v.  Parson 66  Iowa,  754 495 

Patterson  v.  Hill 61  Iowa.  584 542 

Patterson  v.  Insurance  Co .100  Wis.  118;  75  N.  W.  Rep.  980..  123 

Patterson  v.  Robinson 116  N.  Y.  198;  22  N.  E  Rep.  872.  .527 

Payne  v.  Dicus 88  Iowa,  423 40 

Payne  v.  Raubinek 82  Iowa,  587 16a 

Payne  V.  Wilson 76  Iowa,  877 549* 

Pearl  v.  Hansborougb 9  Humph.  426 521 

Pearson  v.  Cummings 28  Iowa,  844 548- 

Pease  v.  Hurst 10  Barn  &  C.  122 459- 

Peet  V.  Peet 81  Iowa,  172 482 

Pelamourges  v.  Clark 9  Iowa,  1 .67,  495 

Pelham  v.  Rose 9  Wall.  108 417 

Pemberton  v.  Oakes 4  Russ.  154 J60 

Penn  V.  Whitehead 17  Grat.  508 *89 

Pennsylvania Ry  Co.  v.  First  Ger- 
man Lutheran  Congregation . .  53  Pa.  St.  445 478 

Penoyer  v.  Watson 16  Johns.  100 457.  458 

People  T.  Aiken 66  Mich.  460;  88  N.  W.  Rep.  821 .210 

People  V.  Blake 19  Cal   579 476 

People  V.  Chalmers 60  N.  Y.  154 458 

People  V  Dikeman 7  How.  Prac.  180 ^44 

People  V.  Douglass 87  CaI.  281;  25  Pac.  Rep.  417. . .  619^ 

People  V.  Keefer 108  Mich.  88;  61  N.  W.  Rep.  388.  .742 

People  V.  Michigan  S.  R.  Co. . . .     3  Mich.  496 478 

People  V.  Musical  Mut.  Protec- 
tive Union 47  Hun.  278 4:S5 

People  V.  Place 157  N.  Y.  584;  52  N.  E.  Rep.  576. .  76 

People  V.  Phipps 89  Cal.  333 210 


856  Cases  Cited. 

People  V.  Steubenvoll 62  Mich.  829;  28  N.  W.  Rep.  883.214 

Peoples  Bank  v.  MaDufacturers 

Nat.  Bank 101  U  S.  181 836 

Peters  v.  City  of  Daveuport 104  Iowa,  6i5 487' 

Peters  v.  Peters 42  Iowa,  182 542 

Peterson  V.  Railway  Co 80  Iowa.  92 707 

Phillips  V.  Campbell...: 48  N    Y.  271 516 

Phillips  V.  Phillips 27  Wis.  252 5 

Phipps  V.  McFarlane 3  Minn.  109  (Gil.  61) 299,301 

Pickman  V.  Trinity  Church 128  Mass.  1 244 

Pideock V. Voorhies ...  84  Iowa,  705 462 

Pieart  v.  Railway  Co 82  Iowa.  148 128 

Pierce  v.  Pierce 3  Pick.  299 4 

Pike  V.  Baldwin 68  Iowa,  263 515 

Pilkin  V.  Noyes 48  N.  H.  294 300 

Pinkerton  v.  Le  Beau 8  8.  D.  440;  54  N .  W.  Rep.  97  .  .413 

Pitkin  V.  Peet 87  Iowa.  268 482,484 

Pitkin  V.  Peet 96  Iowa,  748 482 

Pitkin  V.  Peet 99  Iowa,  814 482 

Pittman  v.  Pittman 4  Or.  298 544 

Plank  Road  Co.  v.  Pickett.- 25  Mo.  585 478 

Pleasants  V.  Faut 22  Wall.  116. 421 

Polk  County  v.  Sherman 99  Iowa, 60 365 

Pollen  V.  James 45  Miss.  129 547 

Pond  V.  Carpenter 12  Minn.  430 546 

Pond  V.  Eddy 113  Mhss.  149 29S 

Porter  v.  Brigjfs 38  Iowa,  166 542 

Porter  v.  Knight 65  Iowa.  367 422 

Porter  v.  Railroad  Co 99  Iowa,  851 462 

Potter  V.  Douglass 83  Iowa,  190 253 

Potter  V.  Washburn 13  V'.  558 604 

Powell  V.  Clark 5  M  iss.  855 244 

Powell  V.  Lantzy 173  Pa.  St.  543;  34  Atl.  Rep.  450..  .267 

Powers  V.  Lester 23  N.  Y.  527.: 543 

Powers  V.  State 87  Ind.  153 73 

Poweshiek  County  v.  Dennison . .  36  Iowa,  244 89 

Pratt  V.Miller 109  Mo.  78   .....299 

Presbury  v.  Fisher 1 8  Mo.  50 684 

Prescott  V  Guyler 32  III.  323 64 

Prewit  V.  Wilson 108  U.S.  22 104 

Price  V.  Mclvre 25  Tex.  769 654 

Price  V.  Insurance  Co 80  Iowa.  408 477 

Purdy  V.  City  of  Independence. .  75  Iowa,  856. 487 

R 

Radford  v.  Folsom 55  Iowa.  276 295 

Radford  v.  Folsom 58  Iowa,  473 298 

Raflferty  v.  Buckman 46  Iowa,  195 542 

Railroad  Co.  v.  Alexander 27  S.  W.  Rep.  981  (Ky.) 549 

R  iilroad  Co.  v.  Black 87  Tex.  160;  27  S.  W.  Rep.  118  .  .619 

Railroad  Co.  v,  Davidson 22  C.  C.  A.  806 27 

Railroad  Co.  v.  Chance 57  Kan.  40;  45  Pac.  Rep.  60 326 

Railroad  Co.  v.  Coleman 18  III.  298. 527 

Railroad  Co.  v.  Filzpatrick 35  Md.  32 180 

Railroad  Co.  v.  Frazer 55  Kan.  582;  40  Pac.  Rep.  923 622 

Railroad  Co.  v.  Headland 18  Colo.  477:  33  Pac.  Rep.  185.. .  .619 

Railroad  Co.  V.  Kelly 31  Pa,  St.  372 326 

Railroad  Co.  v.  Muhling 80  ni.  9 622 

Railroad  Co.  v.  Price 96  Pa.  St.  276 619 

Railroad  Co.  v.  Singleton 66  Ga.  252 619 


Oases  Cited.  857 

• 

Railroad  Co.  v.  Toompson 107  Ind.  442;  8  N.  E.  Rep.  18 610 

Railroad  Co.  v.  Trout 32  Ark.  17 478 

Railroad  Co.  v.  Yarbroujjfh 83  Ala.  288;  8  South.  Rep.  447.. .  .622 

Railroad  Co.  v.  Wheeler 85  Kao.  185;  10  Pac.  Rep.  461 .. .  .622 

Railway  Co.  v.  Books 57  Pa.  St.  889 643 

Railway  Co.  v.  Bush 101  Ind.  582 490 

Railway  v.  Cox 76  Iowa.  806 160 

Railway  Co.  v.  Graham 95  Ind.  286 179 

Railway  Co.  v.  Gerbett 49  Tex.  573 179 

Railway  Co.  v.  Lanier 83  Ga.  587;  10  S.  W   Rep.  279. . .  .178 

Railway  Co,  v.  Spearman 12  Iowa,  112 34 

Ramey  v.  State 127  Ind.  243;  26  N.  E  Rep.  818. . .  .742 

Rand  v.  Barrett 66  Iowa.  731 491 

Rand  V.  Sanjfer 115  Mass.  124 598 

Rankin  v.  Ekel 64  Cal.  446;  1  Pac.  Rep.  895 492 

Reed  v.  Clark 47  Cal.  194  66 

Reed  v.  City  of  Muscatine 104  Iowa.  188 867 

Reed  v.  Railroad  Co 57  Iowa,  28 685 

Reilly  V.  Insurance  Co 48  Wis.  449 ^345 

Reynolds  v.  Black 91  Iowa.  1 5l0 

R^^ynolds  V.  Reynolds 16  N.  Y.  257 488 

Rhode  V.  Bank 52  Iowa,  875 699 

Ricards  v.  Miller 62  III.  417 598 

Richv.  Sowles 64  Vt.  408;  15  Lawy.  Rep.  Ann. 

80;  23  Atl.  Rep.   728 668 

Richmah  v.  Board 70  Iowa,  627 285 

Richman  v.  Board 77  Iowa.  513 153 

Rindge  V.  Judson 24  N.  Y.  64 872 

Ritter  v.  Insurance  Co 169  U.  S.  189;  18  Sup.  Ct.  Rep.  800.128 

Road  Co.  V.  Looney 1  Mete.  (Ky.)  550 527 

Robb  V.  Brewer 60  Iowa,  589 282 

Roberts  v.  Abstract  Co 63  Iowa.  76 823 

Robertson  v.  Bruner 24  Miss.  242 542 

Robinson  &  Co  v.  Berkey 100  Iowa,  186 422 

Robinson  v.  Craver 88  Iowa,881 66 

R>by  V.  Phelon 118  Mass.  541 645 

R)chesterv.  Leverinj? 104  Ind.562;4N.  E.  Rep.  203 716 

Rodemeyer  v.  Rodman 5  Iowa,  426 547 

R  gers  V.  Davis 91  Iowa,  780 298 

Rogers  v.  Hussey 36  Iowa.  664 266 

Roberts  V.  Millard 44  Iowa,  466 157 

Rohrbacher  V.  Ware 87  Iowa,  86 707 

Rollins  V.  Ames 2  N.  H.  849.  9  Am.  Dec.  79 12 

Rondeau  v.  Wyatt 2  H.  Bl.  63 297 

Ronn  V.  City  of  Des  Moines 78  Iowa.  68 115 

Roop  V.  Real  Estate  Co 182  Pa.  St.  496;  7  Lawy.  R   Ann. 

211;  19  Atl.  Rep.  278 ...545 

Rosenbaum  v.  Railroad' Co 38  Minn.  173;  86  N.  W.  Rep.  447.619 

Ross  V.  Insurance  Co 88  Iowa,  586 887 

Ross  V.  Ross 129  Mass.  248 520 

Ross  V.  Kansas  City 48  Mo.  Apo.  440 28 

Roundy  v.  K«»nt 75  Iowa.  662 160 

Rouse  V.  Whited 25  N.  Y.  170 41 

Rowe  V.  Barnes 101  Iowa,  802 674 

Royal  V.  Smith 40  Iow».  615 65 

Rusav.  George 45  N.  H.  467 643 

Rush  V.  Vouprht 55  Pa.  St.  487 283 

Russell  V.  Coffin 8  Pick.  148 140 

Russell  V.  Long 52  Iowa.  250 288 

Russell  V.  Railway  Co 82  Minn.  280 140 

Ruthven  v.  Insurance  Co 102  Iowa,  650 .801 


858  Cases  Cited. 

s 

Sadler  v.  Bean 37  Iowa,  439 22a 

St.  Paul  Title  Ins.  &  Trust  Co.  v. 

Diagonal  Coal  Co 05  Iowa.  551 295 

Sampson  v.  Iron  Works  Co 6  Gray.  120 71^ 

Samson  v.  Samson 67  Iowa,  253 497 

Sanitary.  Disl.  v.  Cook 169  III.  Sup.  184;  45  N.  E.  Rep.  461286 

Sanxey  v.  Glass  Co 68  Iowa,  542 126 

Saul  V.  Creditors 5  Mart.  (N.  S  )  569 522 

Savajfe  v.  O'Neal 42  Barb.  874 545 

Savery  v.  Savery 3  Iowa,  271 519 

Schllcker  V.  Hemenway 110  Cal  579;  52  Am.  S.  Rep.  184; 

42  Pac.  Rep.  1068 663 

Schulte  V.  Coulthurst 94  Iowa.  418 8 

Sehultz  V.  Schultz 89N.  Y.644 543 

Scott  V.  Union  County 6Ji  Iowa.  583 217 

Scott  Twp.  V.  Montgomery 95  Pa  S  .  444.     28 

Second  Nat.  Bank  v.  Merrill  Co.  69  Wis.  501;  34  N.  W.  Rep.  514.  ..286 

Seechrist  v.  Baskin 42  Am.  Dec,  251 604 

Seller  v.  Association 105  Iowa.  87 122 

Seither  v.  Traction  Co 125  Pa.  St.  897;  17  Atl.  Rep.  388. .  .578 

Sewall  V.  Fitch 8  Cow.  215 29^ 

Seymour  v.  Butler 8  Iowa,  304 319 

Shaw  V.  Insurance  Co  .   69  N.  Y.  286 10 

Shaw  v.  Manchester 84  Iowa,  246 105 

Shaw  V.  Nachtway 4.S  Iowa,  653 480 

Shaw  V.  Pratt 22  Pick.  305 578 

Shear  v.  Brinkman 72  Iowa,  698 204 

Shellenbarger  v.  Blake 67  Ind.  76 64 

Shelton  v.  Johnson 40  Iowa,  84 357 

Shepherd  v.  Bridensline 80  Iowa.  225 699 

Sherman  t.  Railroad  Co. 72  Mo.  62 622 

Sherwood  V.  Railway  Co 82  Minn.  874 28 

Shipley  v.  Reasoner 80  Iowa,  548 279 

Shipley  v.  Reasoner 87  Iowa,  555 603 

Siberry  v.  State 183  Ind.  Sup.677;33N.  E.  Rep.  681 .214 

Sigafoos  V.  Talbot 25  Iowa,  214 479 

Sikes  V.  State 67  Ala.  77 246 

Simarv.  Canaday 58  N.  Y.  298 781 

Simmons  V.  Simmons 8  Mich.  318 •-  67 

Simpson  v.  Snyder 54  Iowa,  657 6r>4 

Sims  V.  Gray 98  Iowa,  88 254 

Smith  V.  Cityof  Pella 86  Iow«,  286 426 

Smith  V.  Countryman 80  N.  Y.  656 782 

Smith  V.Montgomery 3  Tex   199 458 

Smith  V.  Osburn 53  Iowa,  474 867 

Smith  V.  Skow 97  Iowa,  640 -^ 

Smith  V.  Smith  62  111.493 527 

Smith  V.  Surman 9  Barn.  &  C.  561 298 

Smith  V.  Trader's  Exchange....  91  Wis.  860 27 

Smith  V.  Yoram 87  Iowa,  89 80 

Snell  V.  City  of  Ft.  Dodge 45  Iowa,  564 366 

Snell  V.  Railway  Co 88  Iowa.  442 60 

Snow  V.  Hix 54  Vt  478 362 

Sorensonv.  Balaban 42  N.  Y.  Supp  654 450 

Sotto-Mayor  v.  DeBarros 47  Law  J.  Prob.28;5  £ng.  Ruling 

Cas.  814 520 

Soukup  V.  Inyestment  Co 84  Iowa,  448 604 

Spade  V.  Railroad  Co  168  Mass.  285 824 

Spafford  v.  Warren 47  Iowa,  47 2^^ 


•i 


Cases  Citbd.  859 

Spivey  v.  Spivey 37  N.  C.  100 598 

SpurgiD  V.  Adamson 62  Iowa,  661 90 

Squier  V.  State 66  Ind.  817 246 

Stafford  v.  City  of  Oskaloosa. ...  64  Iowa,  251 632 

Stafford  v.  City  of  Oskaloosa  ....  57  Iowa,  748 682,  6»5 

State  V.  Ansaleme 15  Iowa,  44 74r 

State  V.  Arnold 98  Iowa,  253 207 

State  V.  Arthur 28  Iowa,  430 76 

State  V.  Baldy 17  Iowa.  39 737 

State  V.  Bauguess 106  Iowa,  107 786 

State  V.  Bennett 81  Iowa,  24 » 443,  448 

Slate  V.  Bodekee 84  Iowa,  520 856 

State  V  Borie 79  Iowa,  605.... 742 

State  V.  Bowers 17  Iowa,  46 76 

State  V.  Brady 100  Iowa,  191 76 

State  V.  Briggs 68  Iowa.  416 46,  446 

Stale  V.  Briggs  81  Iowa,  585 207 

State  V.  Buck 59  Iowa,  882 736 

State  V.  Bussamus 108  Iowa,  11 16 

Stale  V.  Butcher 79  Iowa,  110 786 

State  y.  Carnagy 106  Iowa,  488 72 

Slate  v.Carr 43  Iowa,  418 75 

Slate  V.  Churchill 48  Ark.  426;  3S.  W.  Rep  352  .. .  .458 

State  V.  Clark 102  Iowa,  685 213 

State  V.  Cohen 108  Iowa,  208 73 

State  V.  Corliss 85  Iowa,  18 443,  448 

State  V.  Crawford. 66  Iowa,  318 75 

State  V.  Cross 68  Iowa,  180^ 46 

State  V.  Doe 50  Iowa,  541 786 

State  V.  Donovan 61  Iowa,  278 445,440 

State  V.  Ean 90  Iowa,  584 74 

State  V.  Egan 59  Iowa.  686 741 

State  V.  Findley 10  Ohio,  51 584 

State  V.  Fleming 86  Iowa,  294 164 

State  V.  Forkner 94  Iowa,  1 153 

State  V.  Foster 91  Iowa,  164 16 

State  V.  Furney 41  Kan.  Sup.  115;  21  Pac.  Rep.  218  211 

State  V.  Gaston 96  Iowa,  505 72 

State  V.  Ginger 80  Iowa.  574 156 

State  V.  Gleim 17  Mont.  17;  41  Pac.  Rep.  998 211 

State  V.  Goering 106  Iowa,  636 178 

Stater.  Granger 87  Iowa, 355 741 

Stale  V.  Gnstafson 60  Iowa,  194.     69 

State  V.  Hathaway 100  Iowa,  225 72 

State  V.  Hayden 45  Iowa,  11 212 

State  V.  Helvin 65  Iowa,  289 72 

State  V.  Hemm 82  Iowa,  609 668 

State  V.  Hennessy 65  Iowa.  299 213 

State  V.  Herselus 86  Iowa,  214 207 

State  V.  Hoagland 77  Iowa,  135 163 

State  V.  Homing 49  Iowa,  158 69 

State  V.  Hughes 106  Iowa.  125 670 

State  V  Huxford 47  Iowa,  16 > 28 

State  V.  Illsley 81  Iowa.  49 72 

State  V.  James 45  Iowa,  412 76 

State  V.  Jennings 79  Iowa,  518 74 

State  V.Johnson..., 89  Iowa,  1 741 

State  V.  Jones 64  Iowa.  349 27 

State  V.  Karver 65  iowa.  68 742 

State  V.  Kelly 74  Iowa,  589 542 

State  V.  Labauve 46  La.  Ann.  548 18 


^60  Oases  Citbd. 

State  V.  Lavin 80  Iowa,  555 743.  744 

Stale  V.  Layton 4  H^r.  (Del.)  516 534 

State  V.  Lindley 51  Iowa,  348 69 

State  V.  McAllister 107  Iowa,  641 46 

Slate  V.  McCoy 20  Iowa,  262 76 

State  V.  McGee 81  'Iowa,  17 741 

State  V.  MahaD 81  Iowa,  121 443 

State  V.  MarkiBS 95  Ind.  464 445 

Slate  V.  Marshall. 105  Iowa,  88 16,  39 

Slate  V.  Merchant 38  Iowa,  875 736 

State  V.  Miller 65  Iowa,  60 72 

Slate  V.  Moelcher 53  Iowa,  810 : 856 

State  V.  Morrissey, 22  Iowa,  158 74 

State  V.  Mullenhoff 74  Iowa,  271 468 

State  V.  Nadal 69  Iowa,  488 72 

State  V.  Northrup 48  Iowa,  585 69 

State  V.  Oden 100  Iowa.  22 443,  445,  446,  448 

State  V.  OrmistOQ 66  Iowa,  143 69,  74 

State  V.  Orwig *. . .  24  Iowa,  102. 417 

State  V.  Ostrandtr .  18  Iowa,  485 76,  214 

State  V.  Patty 97  Iowa,  373 417 

State  V.  Perigo 70  Iowa,  657 16 

State  V.  Pickett 108  Iowa,  714 13 

State  V.  Porter 97  Iowa.  450 75 

Slate  V.Porter 74  Iowa.  623 25 

State  V.  Pressman 108  Iowa,  449 136 

State  V.  Kainsbarger 71  Iowa,  746 76 

State  V.  R  ad 45  Iowa,  469 742 

Statev.Read 49  Iowa,  85 16 

State  V.  Roth 17  Iowa,  836 443,  448 

State  V.  Ruby : 61  Iowa,  86 76 

State  V.  Russell 90  Iowa,  569 444,  448 

State  V.  Schilling 14  Iowa,  455 74 

Slate  V.  Shelton 64  Iowa,  333 23 

State  V.  Severson 88  Iowa,  714 204 

State  V    Sterrett 71  Iowa,  886 741 

State  V.  Stevens 67  Iowa.  557 72,  76 

State  V.  Stewart 52  Iowa,  284 218 

State  V.  Stratton 27  Iowa,  420 118 

State  V.  Thompson 74  Iowa,  120 163 

State  V.  Tuller «4  Conn.  280 13 

Slate  V.  Tweedy 11  Iowa,  350 72 

State  V.  VanVleet 23  I  iwa,  27 76 

Slate  V.  Viers 82  Iowa.  397 207 

State  V.  Watson 81  Iowa,  880 72 

State  V.  Willi 46  Mo.  236 ...249 

State  V.  Williams 90  Iowa,  513 468 

State  V.  Wilson 22  Iowa,  364 443 

State  V.  Woodward 84  Iowa.  172 72 

Sate  V.  Woodworth  65  Iowa,  141 742 

Stafford  v.  City  of  Oskaloosa. . .  64  Iowa,  261 28 

Stearns  v.  Spinning  Co 184  Pa.  St.  519;  39  Atl.  Rep.  292.. 840 

Siebbins  v.  Eddy 4  Mason,  414;  Fed.  Cas.  No.  13, 

342 244 

Steele  V.  Steele 64  Ala.  438 654 

Steel  Works  v.  Bresnahan 60  Mich.  332;  27  N.  W.  Rep.  524.527 

Stein  V.  City  of  Council  Bluffi. .  72  Iowa,  180 601 

Stein  V.  Seaton 51  Iowa.  18 601 

Stephens  v.  Harrows  Heirs 26  Iowa,  458 59 

Stephens  v.  Mitchell 103  Iowa.  65 88,  90 

Stetson  V.  Patton 2  Me.  358 363 


Cases  Cited.  861 

Stevens  v.  In«.  Co 69  Iowa,  658 385 

Stevens  v.  Witter 88  Iowa.  (136 40 

StillWell  V.  Adams 29  Ark.  846 547 

Stinson  v.  Geer 42  Kan.  520;  22  Pao.  Rep.  585. .  .202 

Stockwell  V.  Carpenter 27  Iowa,  119 414 

Stone  V.  Dickinson 5  Allen.  1:9 579- 

Stone  V.  Mississippi.. 101  U  S.  814 405- 

Storrs  V.  Emerson 72  Iowa,  390 601 

Stoughton  T.  Baker 4  Mass.  522 402 

Strabala  v.  Lewis 80  Iowa.  510 589 

Stratton  v.  Dole 45  Neb.  472;  68  N.  W.  Rep.  875. .  66 

Strayer  v.  Wilson 54  Fowa,  565 164 

Stroble  v.  Railway  Co .  70  Iowa,  555 lOl 

Strong  V.  Lawrence 58  Iowa,  55 105 

Strong  V.  Railroad  Co 61  Cal.  326 179 

Sullivan  v.  Railroad  Co 58  Iowa.  602 323 

Susong  V   Williams 1  Heisk.  (Tenn.),  625 61 

Sweet  V.  Ervin 54  Iowa,  101 502 


Taboe  Ice  Co.  v.  Union  Ice  Co.  .109  Cal.  242;  41  Pac.  liep.  1020. .  .686 

Taylor  v.  Wands 55  N.  J.  Eq  491;  37  All.  Rep.  315.549 

Taylor  v.  Wetraore 10  Ohio,  490 458 

Teachout  v.  YanUoesen 76  Iowa,  118 '. . .  .782 

Teegarden  v.  Lewis 145  Ind.  98;  44  N.  E.  Rep.  9 497 

Templin  v.  Railway  Co 73  Iowa,  548 527 

Terwilliger  v.  Murphy 104  Ind.  32;  3  N.  E.  Rep.  404 360 

Tharpv.  Forrest 76  Iowa,  195 554 

Thaver  v.  Thayer 101  Mass.  Ill 445 

Thill  V.  Pohlman 76  Iowa.  638 542 

Thomas  V.  Miller 161  III.  Sup.  60;  43  N.  E.  Rep.  848.598 

Thomassen  v.  VanWyngaardet^ .  65  Iowa.  687 518,  593 

Thompson  V.  Ketchnm 8  Johns.  189 521 

Thompson  v.  Lambert 44  Iowa,   289 518 

Thread  Co.  v.  Arraitage 67  Fed.  Rep.  896 Ill 

Thurston  v.  Cavenor 8  Iowa,  155 65 

Tibbetts  v.  Wadden 94  Iowa,  173 542 

Tiflfany  v.  Tiflfany 84  Iowa,  122 464 

Tillanx  v.  Tillaiix 115  Cal.  66:3;  47  Pac.  Rep.  691 550 

Todd  V.  City  of  Troy 61  N.  Y.  506 427 

Todd  V.  Davey 60  Iowa,  532 89 

Tompkins  v.  Railway  Co 66  Cal.  168;  4  Pac.  Rep,  1166 578 

Tompkins  v.  State 32  Ala.  569 213 

Toomey  v.  Donovan 158  Mass.  232;  83  N.  E  Rep.  896. .  .379 

Tootle  V.  Elgutter 14  Neb.  158;  15  N.  W.  Rep.  228. .  .872 

Towers  v.  Osborne 1  Strange.  .506     297 

Town  Co.  V.  Swigart 43  Kan.  292;  28  Pac.  Rep.  569. . .  .527 

Townsend  v.  Briggs 99  Cal.  481;  84  Pac.  Rep.  116 18 

Tfacy  V.  Keith. 11  Allen,  214 547 

Trapnell  v.   City    of   Red    Oak 

Junction 76  Iowa,  744 601 

Trigg  V.  Railway  Co 74  Mo.  147 324 

Troughearv.  Coal  Co 62  Iowa,  576 601 

Trust  Co.  V.  Chapin 106  Mich.  384;  64  N.  W.  Rep.  334  .549 

Trust  Co.  V.  Holderbaum 86  Iowa.  1 667 

Trust  Co.  V.  Mowry ' b7  Iowa,  113 148 

Trustees  v.  Gilliford 139  Ind.  Sup.  524;  88  N.   E.  Rep. 

404.... 872 

Tuck  V.  Downing 76  111.  71 781 

Tufts  V.  Lawrence 77  Tex.  526;  14  S.  W.  Rep.  165. .  .685- 


862  Casks  Cited. 

Tufts  V.  Weinfeld 88  Wis.  647;  60  N.  W.  Rep.  992..  .686 

Turner  v   Bank 26  Iowa,  563 430 

Turner  v.  Hitchcock 20  Iowa.  310 578,  582 

Turner  v.  Younker 76  Iowa,  258 180 

Tuttle  V.  Riilway  Co 42  Iowa.  518 26.  489 

.Twohy  V.  McMurran 57  Minn.  242;  59  N.  W.  Rep.  301.371 

Tyler  v.  Budd 96  Iowa,  29 105 

U 

Union  Bank  of  Chicago  v.  Kansas 

City  Bank 136  U.  S  223;  10  Sup.  Ct.  Rep.  1018    5 

United  States  v.  Hodson 10  Wall.  395 534 

United  States  in  Holyoke  County 

V.Lyman 15  Wall.  600 401 


Van  Doran  v.  Marden 48  Iowa,  186 542 

Van  Sandt  v.  Cramer 60  Iowa,  424 157 

Vausrhn  v.  Smith 58  Iowa,  553. 707 

Von  Grenechtin  v.  Insurance  Co.  75  Iowa,  546 10 

Vore  V.  Insurance  Co 76  Iowa,  548 647 

W 

Wagner  v.  Railroad  Co 97  Mo.  512;  10  S.  W.  Rep.  486 619 

Walker  V.  Irvin 94  Iowa,  448 600 

Wail  V.  Railroad  Co 89  Iowa,  193 601 

Wallace  v  Railway  Co 67  Iowa,  547 160 

Walsh  V.  Myers 92  Wis.  397;  66  N.  W.  Rep.  250.  .685 

Wangler  v.  Blackhawk  County..  56  Iowa,  884 367 

Wapello  County  v.  Brigham  ....  10  Iowa,  89 307 

Ward  V.  Dean 69  Minn.  466;  72  N.  W.  Rep.  710..244 

Wardlow  v.  List 41  Ohio  St.  414 609 

Warner  v.  Cammack 37  Iowa,  642 . .  .480 

Warshawky  v.  Insurance  Co. .   .98  Iowa,  221 647 

Waterman  v.  Baldwin 68  Iowa,  255 515 

Watts  V.  Friend 10  Barn.  &  C.  446 300 

Way  V.  Railway  Co 40  Iowa,  841 180 

Way  V.  Peck 47  Conn.  28 547 

Way  V.  lidlroad  Co .  73  Iowa,  463 617 

Weatherhead  v.  Baskerville 1 1  How.  329 697 

Webster  v.  Hildreth 33  Vt.  457 288 

Weiserv.  McDowell 93  Iowa.  772  129.  697,700 

Weiiz  V.  Des  Moines  Indepen- 
dent Dlst  79  Iowa,  428 427 

Welch  V.  Board 28  Iowa,  199 30 

Welch  V.  Insurance  Co 108  Iowa,  224 458 

Welch  V.  Insurance  Co 71  Iowa,  387 10,  645 

Weller  V.  Snover 42  N.  J.  Law,  341 401 

Wellman  v.  Publishing  Co 66  Hun.  881;  21  N.  Y.  Supp.  577.  .450 

Wells  V.  Sabelowltz 68  Iowa.  238. 491 

Wence  V.  Wykoff 52  Iowa,  644 157 

Wernli  v.  Collins 87  Iowa,  548 600 

Westcott  V.  Binford 104  Iowa,  645 86 

West  V.  Fitzgerald 72  Iowa.  806 554 

West  V  Laraway 28  Mich.  464 547 

West  Point  Water-Power&  Land 

Improvement  Co.  v.  State. ...  49  Neb.  218;  66  N.  W.  Rep.  6 402 

West  St.  Louis  Savings  Bank  v. 
Shawnee  County  Bank 95  U.  S.  557 886 


Cases  Cited.  863 

Wheelan  v.  Railway  Co 85  Iowa.  169 824 

Whitakerv  Kllroy 70  Mich.  635;  88  N.  W  Rep.  606.616 

Whitaker  V.  Parker 43  Iowa.  585 499 

White  V.  Lucas 46  Iowa,  819 298 

White  V.  Madison 26  N.  Y.  117 868 

White  V.  Wager 25  N.  Y.  828 543,  544 

Whitehead  V.  Railway  Co 99  Mo.  268;  11  S.  W.  Rep.  751....  6^8 

Whiteman  v.  Railroad  Co 2  Har.  (Del.)  514 478 

Whitsett  V.  Railway  Co 67  Iowa,  150 601 

Whittamv.  Zahorik 91  Iowa.  28 80 

Wilhelmi  v.  Insurance  Co 86  Iowa.  '<26 10 

Wilks  V.  Atkinson. 6  Taunt.  12 298 

Willett  V.  Young 82  Iowa.  292 863 

Willis  V.  Sharp 118  N.  Y.  586;  21  N.  E.  Rep.  705.  654 

Wilson  V.  Cass  County 69  Iowa,  W 865 

Wilson  V.  Smith 28  Iowa,  252 534 

Wilton  V.  Railroad  Co :  107  Miss.  108 622 

WillTerding  v.  Offineet 87  Iowa.  475 413 

Winn  V.  Patterson 9  Pet.  663 214 

Winston  v.  Browning 61  Ala.  80 245 

Winter  v.Hite 8  Iowa.  142 860,  658,  655 

Wirth  V.  Branson 98  U.  S.  118 202 

Wisev.  Chaney ' 67  Iowa,  78 186 

Wood  V.  Dunham 105  Iowa,  701 549 

Woodes  V.  Dennett. 9  N  H.  55 360 

Woodward  V.  James ....116  N.  Y.  846;  22  N.  E.  Rep.  150.. 598 

Woodworth  v.  Anderson 68  Iowa.  503 ...  609 

Woolen  Co.  v.  Smalley Ill  Mich.  321;  69  N.  W.  Rep.  722.  .782 

Woolever  v.  Stewart 36  Ohio  St.  146 404 

Worden  v.  Railway  Co 72  Iowa.  201 140 

Worley  v.  Insurance  Co 91  Iowa.  150 885 

Wormley  v.  Hamburg 40  Iowa,  25 508 

Wright  V.  Association 48  Hun.  61 281 

Wright  V.  Howell 35  Iowa.  288 69 

Wright  V.  Macdonell 88  Tex.  Sup.  140;80S.W.  Rep.  907.287 

.  Wright  V.  Wright 16  Iowa,  496 649 

Wykoff  V.  Michael 96  Iowa.  669 249 

Wyman  v.  Leavitt 71  Me.  227 326 


Yahn  v.  City  of  Ottumwa 60  Iowa.  409 23 

Young  V.  Insurance  Co .  45  Iowa,  378 647 

Young  V.  Scovim 99  Iowa,  177 681 


Zerbe  v.  Relgart 42  Iowa,  231.  608 

Zinck  V.  Insurance  Co 60  Iowa,  266 10 


STATUTES  CITED,  CONSTRUED,  ETC.. 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


REVISED  STATUTES  U.  S. 

Sec.  2268 203 

Sec.  2277 203 

Sec.  2278 208 

Sec.  5236 335 

CONSTITUTION  OF  IOWA. 

Art  3,  Sec.  29 153 

SUPREME  COURT  RULRP 


Sec.  20 r        sJ 

Sec.  21 .-        C 

Sec.  68 ' ...  e.<» 


ACTS,  THIRTEENTH  GEN.  ASSKM. 

Ch.  158 479 

ACTS,  SIXTEENTH   GEN.  ASSEM. 

Ch.  55,  sec.  2 228 

Ch.  100,  Sec.  8 412 

Ch.  100,  Sec   10 412 

ACTS,  SEVENTEENTH    GEN.   ASSEM. 

Ch.  188  ;399 

ACTS,  EIGHTEENTH  GEN.  ASSEM. 

Ch.  109,  sec.  2 867 

Ch,  210.  sec.  1 886 

Ch.210,  sec.  2 386 

Ch.  211,  sec.  2 122,  342 

Ch,  211,  sec.  8 341,  345,  645 

ACTS,   TWENTIETH  GEN.   ASSEM. 

Ch.  93 279 

Ch.  186,  sec.  2 477 

ACTS,  TWENTY-FIRST  GEN.   ASSEM. 

Ch.  65 119,  120,  123 

Ch.  65,  sec.  7 8 

Ch.  117 693 

Ch.  168,  sec.  12 312 

Ch.  168,  sec.  13 309,  310 

ACTS,  TWENTY  SECOND  GEN.  ASSEM. 
Ch.5 312 


ACTS,  TWENTY-THIRD  GEN.  ASSEM. 

Ch.  .S5,  sec.  10 162 

Ch.  48 510 

ACTS,  TWENTY-FIFTH  GEN.  ASSEM. 

Ch.  15 485 

Ch.  62 136 

Ch.  62,  sec.  9 21« 

Ch.  6«,  sec.  10 216 

,  Ch.  62,  sec.  13 216 

h.  62,  sec.  17 186,  187 

h.  62,  sec.  19 136 

.h.  96 : 511 

Ch.  103 604 

ACTS,  TWENTY-SIXTH  GEN.  ASSEM. 

Ch.  75 40 

Ch  85,  sec.  9 152 

CODE  OF  1873. 

Title  10,  Ch.  2 233 

Title  11,  ch.  6 186 

Sec.  45,  subd.  9,  10 417 

Sec.  214 398 

Sec.  466 32,  88,  34 

Sec.  468 33,  34 

Sec.  478 812 

Sec.  479 81*2 

Sec  685 305 

Sec.  686 • 305 

Sec.  788 306 

Sec.  841 366 

Sec.  1807 98,  100.  617 

Sec.  1540 186 

Sec.  I9.i4 : 95,  96 

Sec.  1938 298 

Sec.  1994 188 

Sec.  2113 547,  551 

Sec.  2204 543.  544 

Sec.  2210 541 

Sec.  221 1 543 

Sec.  2213 544 

Sec.  2246 250 

Sec  2251  250 

Sec.  2261 250 

Sec.  2886 488 

Sec.  2888 :,...  483 

Sec.  2402 65.5 

(864) 


Statu  TUB  Oitbd,  Conbtbdkd,  Etc, 


865 


Sec,  2404 

Sec.  8487.; 

Sec.  3488 

Sec  3589,  subd.  1 

See.  2539.  BUbd.  4 

. . .«»,  aotf 

Sec.a(S84 

Sec.2n86 

Sec.  2626 

Sec.  3715 

Sec.  2717. . 
Sec.  awii..i 
Sec.  8967  i 
Sec.  3987,^ 
Sec.  2967.  81 
Sec.  3990... 
Sec  8046... 
Sec.  8109... 
Sec  8114... 

19 

..     19 
18 
•193 

Sec.  HH6 

.  697,  698 
6B8 

Sec.  8181 

Sec.aiM 

.  648,  698 

Sec  8816 ^ 

Sec.  B721 

Sec  8722 

Sec.  4308 

MCCLAIN'S  CODB, 

. .  45,     46 

888. 

Sec.  17W aafi 

Sec.  8781 

CODK  OF  1897 

TiUeI2,  ch.  10 

400 

Sec.lllB 

-.80,    84 

Sec.  1615 

479 

See.  1516 

Sec.  1883 

Sec.  1743 842.  846, 

Sec,  1748 

Sec.  iai2 

Sec.  1824 

Sec.  1888 isa. 

Sec,  1947 

Sec.  2072 

Sec.  2431 

Sec.  3486 

Sec.  3448 II,  868, 

Sec,  3448,  BUM.  8,4 

Sec.  2449 

C.8460 

<•:  2674 

b  ''(177 

a..    ,1 

c.  816*; 

C.3280. 

.,^,  8884 

Sec,  8888 

Sec.  8840 40,  008, 

Sec.  S84S 

Sec.  8434 

Sec.  3425 

Sec.  8431 

Sec.  8438 

Sec.  .4489  

Sec.  3447,  Bubd.  6 

See.  3447,  Bubd,  7  ...    

Sec  8677 

Sec,  8626 

Sec.  8687 502, 

Sec  86-i8 398, 

Sec.  8676 

Sec  8707 

Sec. 3883 

See.  3898 

Sec  3938 

Sec  4091 

Sec,  4101 

Sec.  4110 306, 

Sec.  4604 166, 

Sec.  4617 

Sec.  4630 

Sec.  4636 

Sec.  4763 

Sec.  4933 

Sec,  5002 

Sec.  5086 

Sec.  5164 

Sec,  6272  : 

Sec-  5280. 

Sec,  5385  74. 

Sec.  5289 

Sec,  5290 


878 


608 


Vol  108  la— 55 


'i..-H 


Jh  63, 

I   Ch.  63, 

Ch.  «a, 


..  EN  li 

aec. 9  .. 
sec.  10.. 
sec.  m.. 
sec.  17 . . 
sec.  19 


> 


